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FOREWORD 


Home Department, 
jSimla^ 
9“7-31. 


I iiad occasion some years ago to compliment 
the author on the ability of his pleadings before me 
in Income-tax appeals, and advised him to concentrate 
on this branch of law. He has written what seems 
to be an excellent book in every way, which should 
prove invaluable to assessees, lawyers and assessors. His 
treatment of sections 10, 22 and 23 is particularly 
admirable. 


{Sd.) D. GLADDING. 




PREFACE TO THE SECOND EDITION 


The recent introduction of several drastic amend- 
ments, e.g., assessment of ^ the income of a deceased 
person by treating his legal representative as the assessee, 
depreciation allowance for capital assets in connection 
with income from profession or vocation, immediate 
assessment of persons leaving British India, appeals 
against refusal to register a firm or to grant a refund 
claimed etc. and the numerous additions and alterations 
in the existing sections of the Act, have necessitated the 
publication of a second edition. 

The present edition has been thoroughly revised, 
recast and brought up-to-date with copious illustrations, 
replete with recent English and Indian decisions. 

I am indebted to Babu Atul Mohan Das Gupta, 
M.A., B.L', Pleader for his valuable suggestions. 

I am grateful to Babu Karuna Mohan Das Gupta, 
B.A., Editor, Income-tax Law Reports, for the prepara- 
tion of the alphabetical list and Index of Cases. 

My sincerest thanks to those who rendered me 
assistance by their kind criticisms and suggestions which 
have been fully utilised in this new edition. 

Thanks are also due to the enterprising publishers 
for bringing out this edition so speedily. 


Bae Libeaev, Khulna, ■) 

SUDHIR MOHON DAS GUPTA. 

Dated th 24th July, 1934. ) 



PREFACE TO THE FIRST EDITION 


The publication of a critical and anuotatt'd (Hliiion of ihe Italia, n 
Income-tax Act, soon after the passin^x of tlu‘. SuppliMiKMitary 
Tinance Act, 19B1, appears to be most opportune. The times are 
stirring*. The extreme financial difiicultic.s of the (iovermm^ut have 
led them to take the extraordinary steps of introducing: a frcsli 
bill in the middle of the financial year and of enacting: the sann^ by 
certification, thUvS widening and d{Gj[)ening tlio bases of income-tax 
to an enormous extent. 

As a result of that, a very large number of persons with very 
modest income, barely sufficient for mere living, have, suddenly 
been brought under the operations of the A<*t. 

The assesseos, who were confident tliat the Finun(u\ Act, passed 
almost under similar circumstances earlier in the year, hail roai*hed 
the high watermark of direct imposition so far as ini'.nine-tax was 
concerned, are faced with further demands in the shape of sur- 
charge. Though on theoretical grounds all reasonaldi^ men admit 
that income-tax is the most equitable form of taxation, tlie senti- 
ment against it is there all the same ; iis donumd is often so diffi- 
cult to bear. 

There is the clamour in certain quartens that clever p(‘ople are 
hoodwinking the Government and are evading the proper burden 
of taxation ; on the other hand, some assesseos lal)i>ur 'undiw the 
grievance that the Act is often administered as if it wore m ins- 
trument and not a guide. 

The Act has its own intricacies and lawyers specialising in the 
Act are few. The need for constantly referring to the toiudi-stono 
of the letter of law and of understanding the spirit and impIic<at!ons 
of the law seem to be widely felt, and the present work, iniduding 
as it does the most recent rules and rulings, is placed before the 
public in the hope that it may partially satisfy that need. 

I have endeavoured to arrange the notes in such a way as to 
make them useful to the Bench and the Bar in partiimlar and to 
the assessees in general. 

Attempts have been made to make the book as practical as 
possible by introducing a miscellaneous chapter with copious 
illustrations. 

I am grateful to Bahu Atul Mohon Das Gupta, M.A., B.L., for 
his able and kind suggestions. 

My thanks are due to Babus Pratul Mohan Das Gupta, liSc., 
and Karuna Mohon Das Gupta, B.A., for the alj)habotical list of 
cases cited. 

Thanks are due to the enterprising publishers who have 
brought out this edition so speedily and who havo done every- 
thing to give the book a decent get-up. 


Bae Libraey, Khulna, 
Dated 25th January 1932. 


S. M. DASGUPTA. 
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OUTLINE OF THE ACT 

# 

The Indian Income-tax Act XI of 1922 together with its 
amendments prescribes only the administrative machinery and 
the procedure and depends for its operation on the Annual 
Finance Act that fixes the graduated rates of tax for the year. 

Income-tax Officers are assessing authorities, the jurisdic- 
tion of each officer being either a well-defined area or a parti- 
cular class of persons or income. Assistant Commiesioners 
are appellate authorities and Commissioner of Income-tax is 
the provincial head for the administration of the Act. 

Persons affected by the Act are the assessees, that is, 
persons by whom income-tax is payable. The Act classifies 
such persons into several classes viz. 

Individual; 

Hindu undivided family : 

Company ; 

Firm ; 

Association of individuals. 

The terms ^^Hindu undivided family^^ and ‘‘Association ojp 
individuals^^ have not been defined. The use of^ the word 
“undivided^^ in the former term obviously signified several 
members still remaining together though capable of being 
divided but have not yet chosen to do so. In the latter term 
the ideas of a common object and a common endeavour are 
implied. “Company^^ means not only the company as defined 
in the Indian Companies Act but includes other corporate 
bodies as defined in section 2(6), Firms are of two kinds, 
registered and unregistered. This distinction is only for the 
purpose of Income-tax Act, the former being one which has 
been registered with the Income-tax Officer in accordance with 
the provisions of the Act and the latter includes all other firms. 
The principal officer of a company or association and manager 
of a firm or a Hindu undivided family are their respective 
representatives. Agent of a non-resident, guardian of a minor 
or trustee of a lunatic or idiot and any legally appointed 
manager to act on behalf of others are treated as assessees in 
their representative capacities. All companies and registered 
firms are assessees whereas the others are so only so long as 
the Income-tax Officer holds them as such. If for any reason 
an assessee is not required to or does not pay tax he does not 
thereby cease to be an assessee. 
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The tax is payable on account of income, profits or plains, 
accruing or arising or received in British India or (hM>inod under 
the provisions of the Act to accrue or arise or to ho, rccoivod 
in British India. Thus, not only the cash income actually 
received is taxable but also thcf constructive profits or gains 
which, though not actually received, originates or a,ris<'s or is 
found to be due to or becomes receivable by an assessc<\ 
Whether the wider meaning is to be api)liod or not depends 
on the method of accounting adopted by the assessc<^ 

The following arc the instances where income is deemed to 
aeci'ue or arise or to bo received : — 

(a) Profits or gains of business acorning or arising with- 
out British India but received in, or brought 
within three years. 

(h) Salaries of employees of Government and local autho- 
rities in India but outside British India. 

(c) Professional fees received in India but outside British 
India by persons ordinarily resident in British India. 

id) Profits or income to non-residents, from property or 
business connection in British India. 

For convenience all incomes have been grouped under six 
different heads and any income treated as taxable must come 
under one and not more than one of these heads. 

(1) Salary. The conception behind the word is the remu- 
neration for services rendered to an employer, public or jmi- 
vate, and includes value of rent-free quarters provided by the 
employer. 

(2) Interest on Government securities and on debentures 
issued by companies and local authorities come under a sepa- 
rate head, whereas income from other investments such as 
debenture issued by firms, associations, clubs or individuals, 
as well as company shares, loans, bank deposit, etc., are to bo 
treated as income from other sources. 

(3) The ownership of property, meaning thereby ‘‘buildings 
or lands appurtenant thereto^^ has been made taxable, in accor- 
dance with the wide scope of the word income as explained 
above. The term “property^^ includes not only any house let 
out to tenants for rent but also any dwelling house and any 
house reserved for personal use and yielding no income, the 
taxable income in all cases being calculated in terms of the 
bomfide annual^ rental value. Only in the case of dwelling 
house the value is limited to 10 per cent, of total income. Any 
house occupied for the purpose of assessee's own business is 
exempt. 
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(4) Business includes any trade, commerce or manufacture 
or any adventure or concern in the nature of trade, commerce 
or manufacture. The definition has been widened by the latter 
part in order to include all attempts, whether of long or short 
duration, made with the definitetobject of making profit. The 
profit is calculated by taking the gross receipts and deducting 
therefrom all expenditure solely incurred for earning the gross 
receipts. Expenses and losses not incurred in the course of 
regular business for that year are thus excluded, viz., capital 
expenditure, losses in speculation, gifts and presents, commissions 
of irregular nature and charities. The appropriation of profit 
is thus inadmissible, viz., interest on proprietor's or partner's 
capital, salary to partners, household expenses, drawings for 
personal use, amounts transferred to reserves and funds, bad 
debts and discounts not written ofip, bonus not subject to 
employment contract, income-tax and super-tax. Details of 
admissible expenditure are given in section 10. 

(5) The income from profession or vocation is derived from 
the exercise of any knowledge or ability acquired through 
special training and sought by the public from time to time, 

(6) Any income not coming under the above heads and not 
exempted from tax by general provision or special rules should 
come under the last head. 

The chief exemptions are : — 

(i) Agricultural income ; 

{ii) income of charitable and religious trusts and institu- 
tions ; 

(m) income of local authorities ; 

{iv) capital sums received on account of commuted pen- 
sions, insurance policies and accumulations in 
provident funds. 

(^) Allowances given to meet expenditure incurred solely 
in the performance of duties. 

M casual or non-recurring receipts not comming under 
income from business or profession ; 

(vii) exemptions notified by Governor-General-in-Council 
in exercise of section 60. 

The assessment for any financial year is made on the income 
of the previous year, as that income is likely to be exactly 
known. But what the previous year should be is left to the 
choice and practice of the assessee. The standard is the 
preceding financial year, but any year that ends during that 
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year may be diosoa. The Act also provides for tho ro<M^i2:nitiou 
as previous year any year that ends on a date hoiik* days la, ter 
than the preceding financial year. Until a bn«i*iess complotes 
its first accounting year and that accounting^ y(iar has 
become a previous year witli^ respect to a liiuuuual ytiar, the 
question of its assessment docs not arise at all. 

The assessment is made on tho basis of return of inconu* if 
any submitted by the asscssee ; companies aiT requtrcfd to do so 
by 15th June (or by any extended date allowed by tlu^ Income- 
tax Officer) and all other assessees only when <*all(ul upon to do 
so. Assessment is made cither by accepting tli(» ndurti il fetind 
correct and complete ; otherwise, only aft(U" the assosscii has 
been required to produce evkhmec in support. If, witlioiit 
sufficient reason, the return is not subnutt('d or (‘vid(mC(‘s in 
support of the return are not produced, th<‘ iissessiuent is 
finished on the best judgment of tho Jncomc-ta.N: Oiheor. 

The assessment consists in the determination ol’ total iru'cnn^ 
and the tax payable. In tho total income th(^ gross values of 
salaries, interest on scciiritica and divichmds will hav(‘ to be 
taken. By special provisions the income deriv(‘d as inember of 
Hindu undivided family is not included in the total in(*<oni<‘,^ of 
that member. In calculating tho tax payable th(^, following 
deduotions from total income are admissible 

(a) . Contribution to provident funds and premiums lor life 
insurance, limited up to ^th of tho total income. 

(Z>) Incomes declared to be tax-free, c.£/,,intcr(‘Kt on tax-free 
securities. 

(c) Incomes already taxed. 

The total income determines the rate and the rates for differ- 
ent total incomes are prescribed in the l^inaiicc Act for the 
assessment year. 

Credit is given for the tax or excess tax already deducted 
from the salary or interest on securities paid to the assesscc 
during the previous year. Credit is also given for the excess 
tax, if any, paid on his behalf by the company wherein lus is a 
shareholder, or the registered firm whereof he is a partiuT. A 
demand notice is then issued requiring , payment of the balance 
of tax still due. 

If from any person excess tax has been deducted than what 
he is liable to pay on the basis of an assessment he may claim 
a refund of the same. 

The tax demanded should be paid by due date, otherwise 
penalty may be imposed and recovery effected cither as an 
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arrear of land revenue or as arrears of municipal tax or local 
rate. If the assessee be a salaried employee, the employer may 
be directed to recover the arrears. 

Against the best judgment assessments no appeal lies but 
they may be reconsidered by the Income-tax Officer if sufficient 
grounds for non-compliance a»e shown. Appeal against refusal 
to reconsider and against other assessments may be preferred 
before the Assistant Commissioner within one month of refusal 
or assessment. Besides some limited appellate powers the 
Commissioner possesses wide powers of reviewing any order 
passed by any subordinate authority, with a view to bringing it 
in conformity to law. In cases where the right of appeal has 
been exercised the assessee may require the Commissioner to 
refer any question of law arising out of the appellate order to 
the High Court. If the Commissioner refuses, the assessee 
may move the High Court direct, praying for a reference by 
the Commissioner. The Commissioner may also refer to the 
High Court of his own motion any question of law in connec- 
tion with the Act. From the decision of the High Court an 
appeal lies to the Privy Council, if the High Court certifies 
that the case is a fit one for appeal. 

Notices or requisitions under the Act can be served by re- 
gistered post or as a summons under the Civil Procedure Code. 
Appearance before the Income-tax authorities may be either 
personal or by means of representatives. 

There are provisions, among others, for dealing with the 
following special cases and circumstances : — 

[i) where an income escapes assessment in the proper 
year ; 

{ii) rectification of apparent mistakes ; 

(Hi) taxation of business or vocation going to be closed ; 

(iv) succession of business ; 

(v) assessment of tramp ships ; 

(vi) incomes doubly taxed ; 

(vii) offences under the Act. 

The recent amendments of the Act have affected its provi- 
sions in important particulars of which the following may be 
mentioned : — 

(a) Assessment of the income of deceased person, by 
treating his legal representatives as the assessee 
in respect of complying with the notices or of 
paying the demand. 
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(/>) The interest payable on capital IjoitowwI for iKiiiuir- 
ing property is exempt, evem though tlie [U'oiwirty 
is not specifically charged for it. 

(c) Depreciation allowance for capital assets in connec- 

tion with income from prof()HHi(ni or vocation. 

(d) Deduction of income-tax and super-tn.x at source on 

any interest above prescribed limit. 

(e) Immediate assessment of persons leaving livitish 

India. 

(f) Appeals against refusal to register a linn or to grant 

a refund claimed. 

Attention may also be drawn to the following extraordinary 
provisions : — 

(а) If a person, required by the Act to deduct tax at 

source, does not do so, he shall bo deemed to bn 
an assessce in default. 

(б) The “total income” of a non-resident, aiiplyitjg for 

refund, shall include all income, profits and gains 
wherever arising, accruing or received. 

(c) Any person not resident in British Jndia, who is 
neither a British subject nor a subject of a State 
in India, is not entitled to any refund under 
section 48. 
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THE 

INDIAN INCOME-TAX ACT. 

ACT No. XI of 1922 . 

yls Hidmquonthj amended. 

An Act to consolidate and amend the law relating 
to Income-tax and Super-tax. 

WuKificAH it is expedient to consolidate and amend 
the luvv relating to Income-tax and Super-tax ; It is 
hereby enacted as follows : — 

1. (i) This Act may be called the Indian Income- 
short titl(i, extotit and tax Act, 1922. 

tiommonoement. 

(2) It extends to the whole of British India, includ- 
ing ih-itisli Ijiihuihistan and the Sonthal Parganas, and 
applies also, within the dominions of Princes and Chiefs 
in India in alliance with His Majesty, to British subjects 
in those dominions who are in the service of the Govern- 
ment of India or of a local authority established in the 
o.xercis(( of the powers of the Governor-General in 
(’oiincil in that beluilf, and to all other servants of Elis 
Majesty in those dominions. 

(o) It shall come into force on the first day of 
April, 1922. 

Kxtriif ()/' 1/i.e Act . — Tliis sub-section governs the whole of 
the Act and dolines the .areas to which the Act applies. Sec- 
tion 7 (2) on tho other li.aud governs merely the t<axation of 
particular classes of income. 

'riu! words “and to all other servants of His Majesty in 
those domLnioiis” wcri^ added in the Act of 1918 as it was 
consiiUircd ativisiible to abandon tho previous limitation, in tho 
cas<( of ijcrsons serving outside British India,, of liability to 
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British subjects, since it not infrequently linppens tbtit subjects 
of Indian States are taken into Govenmient eini)loyiuent and 
sent to serve in places outside British Tnditu 

The ■words ‘'including Britisli Bnluchistan^’^ W(M’e ins(‘rted 
in the Act of 1922. Prior to the passing of that Act, the Income- 
tax Act was applied to British « Baluchistan by UfdirK^ation^ in 
a restricted form, income-tax being, under the notification, 
leviable only upon salaries received by pcTsons in the Hcrvi(‘.c 
of, and paid by or on behalf of, Govertummt or of n lo(*al 
authority established in the exercise of tlm pow<M‘rt (vf th<^ 
Governor-General in Council. The A<‘t now ai)pli<‘.s in full 
force to the whole of British Bnlnclustan. 

The whole of the Act, with the cx(uq)tion of s<‘(‘tions 7(2) 
and 64, has been applied to tlic Civil and Military 8tniitm, 
Bangalore, and the District of Abn, while to B(M’ar tlu'. whole 
Act except section 7(2) has been applied. Only so much of llui 
Act has been applied to the Cantonment of Barodn, the IJritish 
administered areas in Central India and the. British ndministt'rcd 
areas (excluding Railway lands) in the Bombay Jh’c.suhuu^y, as 
relates to the assessment and colhM'tion of inconnvtax on salaries 
of Government servants or of local authorities (‘stablished in 
tlio exercise of the powers of the Gov(‘riior-G (moral in Connell. 

The Civil and Military Station of Bungalows Bcu’ar and tln^ 
District of Abu are distinct from liritish India and Htri<‘tly 
speaking, all profits accruing or arising or recoivcul iu Britisli 
India or deemed to accrue or arise or to be rccmiv(‘d in Britisli 
India are liable to tax even if they have already boon taxed in 
tlxose areas. Similarly, all profits accruing or arising orrcc(uv(*d 
in any of those areas or deemed to accrue or arise or to bt^ 
received in those areas arc liable to tax even if tli(‘.y hav(‘ 
already been taxed in Britisli India. Berar is practically treiitc'd 
as part of British India for purposes of assessment and no 
question of double taxation arises. When the same profits are 
taxed both in Britisli India and in the Civil and Military 
Station of Bangalore, a deduction or refund is given in .Britisli 
India equal to the tax levied on such profits in the (hVil and 
Military Station if the headquarters of the firm or coiniiany 
etc., are in British India, and a similar refund or deduction is 
given at Bangalore if the headquarters of the finn or company 
are at Bangalore. The whole of the Act lias also been n.ppli(»cl 
to Angiil, but under a notification issued under section (if) of 
the Act, the income of persons in tliat District other tlnui 
persons in the service of Government has been exempted from 
liability to the tax, see paragraph 17(35). 

Under the sub-section — 

(a) the Act applies in Indian States to all persons in tlic 
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service of Government, whatever their nationality. It applies 
ill Imlian States to persons in the service of a local authority 
established in the exercise of the powers of the Governor- 
General in council, only if they are British subjects, or servants 
of Government lent to the local authority ; 

(/>) the salaries of Government officers serving outside India 
arc not liable to income-tax unless they are drawn or other- 
wise received in India. 

(c) Frontier Agency tracts and ceded areas are included in 
the term “dominions of Princes and Chiefs in India in alliance 
with Mis Majesty^^ (• G. I. No. 791-F, dated the 2[)th March 
1918 ). 

APPUCAniLITY. 

“The principle of all fiscal legislation is that if the person 
sought to be taxed comes within the letter of the law, he must 
bo taxed however great the hardship may appear to our judicial 
mind to be. On the other hand if the Crown seeking to recover 
the tax cannot bring the subject within the letter of the law, 
the subject is free, however apparently within the spirit of the 
law, the case might otherwise appear to be” : In the matter of 
Ramanandau Clieity, 43 Mad. 75 distinguished, but “if the 
Crown seeking to recover tax cannot bring the subject within 
the letter of the law, the subject is free. But the court cannot 
undertake, out of its own notions of what is fair, to adapt or 
rearrange the machinery of the Act upon a matter of such 
character and importance as maintenance allowance^^ : In the 
matter of Bijay Svigh l)7ic(huria, 57 Cal. 918 : A. I. E. 19o0 
Cal, (3*41 (F. B.), It is a well recognised rule that in a Statute 
imposing pecuniary burdens, if there be a reasonable doubt 
with regard to the construction of any burdensome provision, 
the construction most benificial to the subject is to be adopted 
— Stockton and Darlington Ry v. Bitrret, 8 Scott N. R. (341 ; 
Jn re Miakle Thwait (1885) 11 Ex. 452 ; In re Thorley (1891) 2 
Ch. G13 relied on — in the matter of Sindh Light Railway^ 

1932 (S.) 192. 


Equitable Construotion. 

“The scope of the Income-tax Act cannot be extended by 
analogy nor can a boiieficient or equitable construction be 
placed upon it in order to prevent a real or supposed anomaly 
because such a construction is not admissible in a taxing Act. 
Hence if the Crown cannot bring the subject within the letter 
of the Statute, tlie subject is free, however apparently within 
the spirit of the law the case might otherwise appear to be 
Jn the matter of Bhagat Jian Das v. Inmne-tax Commissioner, 
Lahore, 117 I.C. 657 ; A.I.R. 1929 Lahore, 609. This Act must 
bo read and interpreted according to its natural constructions 
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as laid down in tlie case Maja Prabhat (>bfui(h'(C Ilanttty 111 

0. W.N. 7()5 : AXR. 1929 Cal. 483 : 102 I.C. 845 : 54 Cal m : 
45 C.L.J. 323. For details see Mis. chapter, 

InCOME. 

The Act deals with the taxation of income under 
heads. So far as properties arc concerned “Notional Income” 
is taken while in other cases it means actual income? as is 
reported in the case oi Jiajmdra v ^ GoiniHinMouvr of hicomv- 
tax, 118 I.C, 593 : A.I.R. 1929 Patna, 449, 

Liability to Taxation. 

The liability to taxation arises on tlio place wh(?r(? in(!om<? 
is received or is accrued : Iti the imttev of Uhagat data Pas, 

1. C. 117 157 : A. 1. R. 1929 Lahore, 509. All that the law n?- 
qiiires is that an assessee is entitled as of rij^ht to circ-uinvorit 
in any legal manner the incident of a taxinp: statute?, it is not pi*o- 
per for the authorities to “take motive of tlu? asst?sse (‘ In the 
matter of Ebrnhim Saha S Co., 110 I.C. 207 : A.I.R. 1{)28 Mad. 
543. Similarly an assessee is justified to take recours<‘ to any 
device lawfully to avoid tax : la re (Imajamnor, 121) !.(•. -*85 : 
A.I.R. 1929 All. 919 ; Maktmla Sarap, 107 I.C, 088 r(?lit?(l on 
and in tlie case of liajuiti Prasad Slughn. 128 I.C. 017 : A.I.R. 
930 Pat. 33, the same principle was observed. If any of his 
Majesty^s subjects are clever enough to avoid taxation by i<‘gal 
means, they are at liberty to do so, and th(‘Te is nothing wrong 
in so conducting one^s affairs within the law as not to attract 
taxation — hire Bai Sahina Boo, A.I.R. 1982 B. 116. The nu?r<? 
fact that the transaction is a device to escape income tax ought 
not to prejudice the assessee. 

Validity of Assessment. 

Where assessment has been arrived at for a year in whi(*h 
soui’ce of income, which existed in previous year, does not 
exist in the assessment year, it is not bad in law ; the income- 
tax is a single tax and not an aggregate of different taxes : 
In the matter of Behari Lai Malliek, 31 C.W.N. 557 : A.I.R. 
1927 Cal. 553. 

2. In this xAct unless there is anything repugnant 
Definitions. in the Subject or context, — 

(J) ''agricultural income” means — 

(a) any rent or revenue derived from land wliich 
is used for agricultural purposes, and is 
either assessed to land-revenue in British 
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India or subject to a local rate asssessed 
and collected by officers of Government as 
such ; 

(b) any income deri^'ed from such land by — 

(*) agriculture, or 

(ii) the performance by a cultivator or receiver 

of rent-in-kind of any process ordinarily 
employed by a cultivator or receiver of 
rent-in-kind to render the produce 
raised or received by him fit to be taken 
to market, or 

(iii) the sale by a cultivator or receiver of 

rent-in-kind of the produce raised or 
received by him, in respect of which no 
process has been performed other than a 
process of the nature described in sub- 
clause (ii) ; 

(g) any income derived from any building owned 
and occupied by the receiver of the rent or 
revenue of any such land, or occupied by 
the cultivator, or the receiver of rent-in- 
kind, of any land with respect to which, or 
the produce of which, any operation men- 
tioned in sub- clauses (ii) and (iO) of clause 
(b) is carried on : 

Provided that the building is on or in the immediate 
vicinity of tlie land, and is a building which the receiver 
of the rent or revenue or the cultivator or the receiver 
of the rent-in-kind by reason of his connection with the 
land, requires as a dwelling-house, or as a store-house, 
or other out-building •, 

(2) “assessee” means a person by whom Income- 
tax is payable ; 

(o’) “Assistant Commissioner” means a person 
appointed to be an Assistant Commissioner of Income- 
tax under section 6 ; 
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{4) “business” includes any tra.do, (iotniiior(u», or 
manufaeture or any adventure or eoiicern in tlie nature 
of trade, commerce or manufacture ; 

{4A) ‘The Central Board of llevenm” moans tlui 
Central Board of Revenue constituted under the Otaitral 
Board of Revenue Act, 1924 ; 

(5) “Commissioner” means a pcu'sou appoinbvl 
to be a Commissioner of Income-tax under section 
5 ; 

(d) “Company” means a company as denned in tlie 
Indian Companies Act, 1913, or formed in pursuatuio 
of an Act of Parliament or of Royal Cliarter or i'jtittca's 
Patent, or of an Act of the Legislature of a British 
possession, and includes any foreign association carrying 
on business in British India whether iruforporated or 
not, and whether its principal place of Imsiness is 
situate in British India or not, which the Central Board 
of Revenue may, by general or special or<lor, declare 
to be a company for the purposes of this Act ; 

(6 A) “Firm”, “partner” and “partncrsliip” have 
the same meanings respectively as in the Indian Contract 
Act, 1872 ; and 

(7) ‘'Income-tax Officer” means a person appointed 
to be an Income-tax Officer under section 5 ; 

(8) “Magistrate” means a Presidency Magistrate 
or a Magistrate of the first class, or a Magistrate of tlus 
second class specially empowered by the Local ( lovorn- 
ment to try offences against this Act ; 

(9) “Person” includes a Hindu undivided family ; 

{10) “Prescribed” means prescribed by rules nuulo 
under this Act ; 

{11) “Previous year” means — 

(a.) the twelve months ending on tlie 81st day 
of March next preceding the year for which 
the assessment is to be made, or, if the 
accounts of the assessee have been made 
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Up to a (.late witliin the said twelve months 
in respect of a year ending on any date 
other than the said 31st day of March, 
then at the option of the assesses the year 
ending on ilie» day to which his accounts 
have so been made up : 

I’rovided that, if this option has once been exercised 
by tlm iiasesscic, it shall not again be exercised so as 
to vary the meaning of the expression “previous year” 
as then applicable to such assesses except with the 
consent of the Income-tax Officer and upon such 
conditions as ho may think fit ; or 

{b) in the case of any person, business or company 
or class of person, business or company, 
such period as may be determined 
by the Central Board of Revenue or by 
such authority as the Board may authorise 
in this behalf ; 

(12) “Principal Officer,” used with reference to a 
local authority or a company or any other public body 
or any association, means — 

(a) die secretary, treasurer, manager or agent of 

the authority, company, body or association, 
or- 

(b) any person connected with the authority, 

company, body or association upon whom 
tl)e income-tax Officer has served a notice 
of his intention of treating him as the 
principal officer thereof ; 

(13) “Public servant” has the same meaning as in 
the Inclian Penal Code ; 

(14) “Registered firm” means a firm registered 
under the provisions of section 26 A ; 

(15) “Total income” means total amount of income, 
profits and gains from all sources to which this Act 
applies computed in the manner laid down in section 
16 j and 
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( 16 ) ‘^Unregistered firin’’ means a firm wln<*h is not 
a registered firm. 

Definttion of AaRioiH/ruiiAi/ Inoome. 

Agricultural income is excjjnptcd from tux iiml(‘,r tlu^ pnn 
visions of section 4(3) (viii) of the Act and any to be 

exempted must fall within the words of this dc^linition. 
definition was amended in the Act of 11)32 in onhn' to make it 
clear that rent or revenue derived from land usod for ngrieud- 
tural purposes [clause («)] is ex(‘mi)fc from tux only in e.us(‘s 
where the land is assessed to land nwenue. hy an nuthoriiy in 
British India or is subject to a local rate iissesscd an<l <*(»lh‘(*.t<ul 
by an authority in British India, and that the <*x(‘mption docs 
not apply to cases whore the land pays rev(mu(‘ or lo<'.;d I'ute 
to authorities outside British India, ( dan s<‘s (/>) Jm<l (c) won' 
also amended at the same time in order to it <‘l(‘ar that tlu^ 
limitations in clause (a) apply also to tln^ in(H>mos si)<‘cili(Ml in 
clauses (b) and (c) so that income deriviul from agricnlturt*. 
will only be exempt if the agriculture is in n^siujct of land on 
which land revenue or local rate is paid to an authority in 
Britisli India. 

A further amendment was also made l)y tlu^ A<5t of U)22 
in clause (b) (Hi). Under the previous Acts profits from th<^ 
sale by a cultivator or receiver of rentdn-kind of th(‘, produce 
raised or received by him were included und(jr ‘'Agricultural 
incomc^^ only in cases where the cultivator or receiver of rent- 
in-kind did not keep a shop or vStall for the sale of hucIi produce. 
Under the present Act profits derived by a cultivator from 
the sale of the produce raised by him arc iiiclvulcMl in tlie term 
“agricultural income^^ where the produce is sold in its raw states, 
that is, if no process has been performed in respect of th<^ pro- 
duce other than a process of the nature doscrib(d in sub-chuisc 
(ii). The tax therefore is now not leviable on tln^ profits dep- 
rived by a cultivator or receiver of reut-iii-kind from tlup sahp 
of the raw produce raised or received by him (pven if Ikp k(i(?ps 
a shop for the retail vend of such raw i)rodnc(P. 

If a land-owner grows on his own land, whhfii is a,ss(pssod 
to land revenue, forests or trees and derives income tlxPHP- 
from, he is not liable to income-tax on such income. P(prsons, 
however, who take contracts in forests for the cutting down 
and selling of timber are liable to tax on tlio prolifcs from sucli 
transactions. 

Assignment of land revenue to a Jagirdar is not assessable 
to income-tax in the hands of the Jagirdar. 

Interests on arrears of rent of land used for agricultural 
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pun>os<‘s ift part of tlic rciiiit derived from the land and is there- 
fore not liable^ to income-tax, subject to the exception that 
if tli(^ arrears are secured by a bond and are therefore recover- 
able by civil suit such interest is taxable. 


Rule. pn^s(TiI)es the niaiincr in which profits and gains 
slinll 1)(^ arnv<*d at in the case ofmeomes derived in part from 
agri(‘ultur<? and iii part from business, and provides for the 
s<M)aration of industrial from agricultural profits in oases where 
tli(^ agri<vultur{il niw produce is worked up for the market. 
Ass(‘ssing authorities sliould determine what portion of profits 
d(udv<Hl in part from industry and in part from agriculture 
should Ixi regarde<l as derived from industry and agriculture 
r<\s[>e<‘.tiv<‘ly taking into account the circumstances of each 
(5a s(^ 

Ri the case of tea, where the persons growing, manufactur- 
ing and H(dling tea, has separate purely agricultural income 
'(<i. //., from rent for cultivation of land on which tea is not grown) 
no ^u^count shall be taken of such income in calculating the 
profits Ihible to tax. Some concerns again are engaged in the 
growing of tea seed. Where the tea seed is produced for the 
use of the assessoe, it must, of course, be included in the pro- 
fits. No tax should, however, be levied on the profits derived 
from the growing of tea seed in cases where the tea seed is 
sold to a tliird party and where separate accounts are main- 
ta.incd for tlie expenditure and receipts for the growing of the 
S(ied. Although under section 10(2)fe) of the Act the only 
expenditure tliat can bo allowed to be set against profits is 
expenditure incurred solely for the purpose of earuing the 
profits or gains taxable in any year, it will only bo fair m the 
case of tea concerns to allow as a charge against profits the 
wboki of the cost of tlic upkeep {e. g.^ weeding and drami^j 
of extensions of the estate which are not in bearing. JNo 
allowance can lie made on account of any capital expendi ure 
in connection witli such extensions such as the acquisition, 
clearing and (Iraining of the land, the making of roads or the 
erection of buildings before the cultivation begins, but when 
once the cultivation has begun with the compmtion oi the 
phinting, tlm annual cost of the upkeep of such extensions 
should be allowed as a business expense even although the 
expense is not in bearing. 


The following principle should be adopted in calculating 
the net dividends and regulating 

from profits that arc only partly taxed in the hands ot the 
company, e. companies a part of whose income anses or 
acemes outside Britisli India and is npt received British 
India or part of whose income is derived from tax-free seen 


ritics : — 
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It* 1 ?' per cent of the profits pny tax in the l^ands of fho 
company, the total income of the shareholder for tlie purpose 
of refunds is x per cent of the net dividend multiplied by 
82/29 taking the present maximum rate of income-tax as 1 
anna, and 6 pies. That part of the ])rofits of the. company 
which is not taxed in its hnSids will, of course, bo taxable in 
the hands of tlio shareholder under section 'M(2)(rt) if the 
income is liable to tax under section -1(1) and is not <‘xon)i>t 
under section 4(3) or under one of the notifu’iations i.Hsm‘<l 
under section 60. But no addition on :io<*.ount of iticonuvtax 
should be made to the part of the dividends and taxed in 
the hands of the company in computing tlm sliareliolder’s 
total income. 


Case Lawh. 

Jienl or Bevrnve : — The case of I^mndm Kls/mrf! Afoirikija 
reported in 48 Cal. 76(5 lays down that pr(*miums paid for 
settlement of waste lands are not liable to tax but prcjuiums 
paid for recognition of a transfer of hoUlhig from one tenant 
to another is taxable and as such is not agricultural inc<mie. 
On the other hand tlio case of Bmvah Jadi hMivr Iktnu 
lOianum reported in 5, ‘I Cal. 34 hold that Nazar nr s<*laini 
paid by a tenant to landlord for the recognition of a uon- 
transferablo holding is rent or revenue within the meaning 
of sec. 2(1) and it is exempt from assessment to income-tax 
by virtue of the provision of section This practi- 

cally over-rules the decision in the case of Birendm Kiskora 
Mawkya, It was also followed in the case of iho Maharajadhi- 
raj of DarhJtanga^ reported in A. I. E, 1928 Pat. 468. 

Nazar. 

Punahaya Nazar is not agricultural income ; but mutation 
fees paid by the tenant to landlord as such on sti(‘X‘.oe(Ung to 
the holding by inheritance and are income dcirived froui land 
used for agricultural purposes and as such arc exempt from tax. 
The fact that tlie realisation of these fees is illegal is immatc*.- 
rial : In the waiter of Rajendra, 118 1. C, 593. 

Interest on arrears op rent. 

Such interest is not liable to income-tax because it is purely 
agricultural income but it becomes taxable when the arrears 
are covered by bonds and arc recoverable by civil suits. Thus 
it is evident that when a bond or a pro-noto i.s taken in lieu 
of cash payment, interest which accrues on the bond or on the 
pro-note becomes taxable, irrespective of the fact that the 
capital invested is rent. When a landlord takes a promissory 
note from the rayat for the rent, the interest which accrucjs 
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on th(‘ pronoLs in not an agricultural income— re Baja 
htfu/rnU, Ilitja (topala rrnhda Nara Singha JRajakem Baka- 
<lfO% UTJ L < 1. LS<K 

JaLICAR, HaTKAU in I»KU.UANENTr.Y SETTX.ED AKKA. 

llativRa* is aUvnyH taxable but fiicome from Jalkar is held 
not liabhs provided the aHsesHCic can prove that such incomes 
were inoliid<‘d on th(‘ asset at the time of the settlement with 
him or his pn‘(l<‘e(»ssor in interest : Ju the matter of Probhat 
Chamlra Ihnm, hi Cal. 50 1; 100 LC. 353 : A J.E. 1925 Cal. 
508 and also in tlm case of Imbi JJInmin Sarkary, Commisi^mier 
of Iiwamc4nj\ Itmi/af 11120 A. L R. Cal. 819. The Patna High 
(Jourt arrived at a similar decision in the case of Mnharajadhi- 
raj of Itarblanaia, r(‘port<*d in 28 0. W. N. 49. But the Privy 
(ha aril flvHi^ion in the rase of Prohhat Chandra Barua has 
linalh/ srI at rest ihr theory. There it has been laid down that 
Jalkars are taxable and that regulations do not exempt Zamin- 
(lars from any g<uiera.l exemption. A. I. R. 1930 Privy Council 
20i). their Lordships^ opinion, while the regulations con- 
tain assurancc.s against any claim to an increase of the jama 
based on an income of the Zaraindary income, they contain no 
provisions that a Zaminder shall in respect of the income 
which he derives from his Zamindary, not be subjected in res- 
pcM*,t of other income to any future general scheme of property 
taxation or that the income of a Zamindary shall not be sub- 
jected with other incomes to any future general taxation of 
incomes’'. Their Lordships agree with the views expressed 
by rJusticc Ghosh in the following passage from his judgment. 
‘‘Tiiore was no promise or engagement of any description what- 
HOOV<ir by which the Government of the day surrendered their 
right to levy a general tax upon incomes of all persons irres- 
pective*. of the fact whether they arc Zaraindars with whom the 
permammt Hcttlemcnt was concluded or not. (A. I. R. 1930 
Privy Council 209, A. I. R. 1925 Cal. 598 affirmed). The in- 
com(^ (hu’ived from leasing the right to fish in a tank does not 
oonstituto agricultural income— iiz re. V.T.S. SevitgeP. Tkaver 
140 1. 0.451. 

Similarly niaintenanco allowance derived by a widow from^ 
an agricultural estate is not an agricultural income — In re Rani 
^nUaaat Urgam, A. I. R. 1933 (O) 475. 

In the o.asc of Hndha Mahon reported in 104 I. C. 841 : 
A. 3. R. 1928, Pat. 58, it has been laid down that a conquered 
Raja cannot claim any exemption for Jalkar. 

Profits from the 'Working of quarries and sale of stone 

Such profits cannot be said to be agricultural income and 
arc therefore assessable *• Bi the matter of bhiva Bal Ga^igarann 
103 I. a 417. 
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Ihdfhj : — Iiicomo I'roin iotUly bccoinos ap:ri<niliiirnl svhon it- 
is by tbo acttval owner cn* ilu‘. l<‘sseo of the laud un 

which tlic tivo8 j^row, oth(*rwiso such incoints arc not ajj:ri- 
(Miltural : In I he nntUrr of Yiftjffppn Xa(lfn\ lOo I. ( ’. ■IM), 

Mann/hetnrc of Salt : — Iij the caso of Lhn/ifn Ihhl /, lU i 
T.O. 70o it was held that innnuhicturc of salt is not ajrricuKural, 

A'Iout(}A(1e : Aauicur/rouAL on not. 

The jr-'HcRsoo, whoso main somv.(‘ of im^oino is from nunu'y- 
Icndin^: business^ londs money on nsurnuHiary mori|!Xan;c of 
n} 2 :rionltnral land •without any stipnlatiim for intcn*sf, such 
int(‘rcst to bo taken and enjoyed by him. 1he ImMumWax 
Odicer whilo rnnkiuja; assc^ssment d<‘(iid(Ml tliat it is nsally a part 
of tho pi'otits and gains of his bnsin(‘SH ami as su<*h is tiot 
agricultural income exempt from jissessment. ''riu‘ Madras 
High (V)urt h(‘kb Justice Jackson dissonting, tlial *'tlie inconn^ 
sought to be assessed was r<‘nt derived from laml used for 
agricultural purposes and hence, (exempt from asKesslne^t’^ 
Shnhramanya Sadrl Gopal v. C mnnrL^sionrr oj lnr<nne4aj\ 
57 Mad. 455. Similarly wdiere thnn^ is a gnmt of loan on 
usufructuary mortgage with simultaneous h'ase ba<*.k the in- 
come therefrom is agricnltnrah imro and simpk. (107 I. Cl (iSd.) 
The case of Shtfhmmanya Sadri (Jopol was distinguislu^d and 
dissented from. Similarly also in the case of Makumla Safontp, 
A. I. R. 1928 All 81 F. B., it was held that whore usufructuary 
mortgagee leases mortgaged property to the mortgagor on fix(Hl 
annual payments, such payments arci purely agricultural and 
should be excluded. 

Agricultural income is exempt from tho opeu^ation of tiu'. 
Indian Income-tax Act ; but section 2(1) is also applicabh^ to 
mortgages in possession of lands, wdn^thor tiui mortgagcul lands 
are leased back to the mortgagors or to strangers, irr(‘,speetivc 
of the motive. 

The money which actually goes into tho po(‘k(^t of a pure 
usufructuary mortgagee is nothing sliort of nmt or it may he 
profits of cultivation, pure and simple. Tho imtni’al <u>rollary 
therefore is that cither it is derived from land used for agri- 
cultural purposes or it is income derived from land l>y agri- 
culture — in any view of the case it is agricultural income. 

If I may be permitted to draw an analogy, I can say, that 
the position of such a mortgagee stands on the same footing 
with that of the proprietor — he can sue for arrears of rents, 
eject tenants ; he is also liable to pay Government Revenue 
etc. It is therefore clear that in the case of a pure usufructuary 
mortgagee there is no liability to pay income-tax. 
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Tlu^ Iibovc priiKMph^. ni)t)lios to pure usufructuary mortgage ; 
but I do not s(H‘ why this privilege should not be extended to 
<‘tis<‘s whon‘ such a. niortgngee leases back the mortgaged land 
to th(^ inotigagor. 'Po h<dd the case to bo not of a usufructuary 
mortgage, is iiv mise<>nfitriu^ the siibHoquent lease. In the words 
of Justice jSii human in tlu‘ case AQiImwIa Simnip, 31. L C. 33, 
j)l M loo : 1!(‘. has iiiuhn* the lease the right to recover 

rent tlunigh tln^ revtnme court which very often is a 
siu!(‘<ly reni(‘dy. has also the security of the fixed 

amounts lK*ing piiid^ to him regularly year after year with the 
option of entering into possession on the default of such 
payment If lie ent<‘rs into possession after the ejectment of 
tlu'^ nuu’tgagor li<‘. is (uititled to cultivate lauds himself 
or to let (he lands to t<*nants and receive profit from 
th<‘m. InuliU' these e.ireiim stances it seems impossible to 
hold that: the position the asscsse is that of a purely 
simple morigaget* wh<* is liable to ])ay iiicome-tax.^^ 

In Mff/ifUHdil Yftknh hhun i\ (biamr. 31. I. 0* 

30N, the principle enuneiat(‘d is that when a mortgage though 
dcs<*ribed as with p<»ss<»ssion, is really a simple mortgage with 
right to appropriate iixed sum for the money lent and nothing 
mons ami the amount Urns rc*.c(dv(d is not agricultural income. 

In the eas(‘ ItajNltf l*ros((il 9 Pat. 194 ; 4 1, T. 

() 12(> li tin* Pat na High ( Nnirt Indd that although the parties 
<*allcd t he inortgag*'. usufruct nary it was really a simple mortgage, 
Of isuirse tax can In^ uvouhnl lawfully, but the procedure 
adopted does ni>t c<mst,itut(‘ it; an usufructuary mortgage and 
thcrel'ore it is <*.hargcable to irmmne-tax — cases of MtUamla 
od All and hftikiiffm I to f other, blM are thus 

technically ilistinguidmd, 

'Phe Patna High ('t)urt in the case of Uommssioner of 
lnr<tnh-tux, />U‘ O V, M(fht(n(J((iUnraj t^ir Karicnwar Singh of 
Daehhitntja, A. 1. P. lhP»l Patna ITH (vide Income-tax Law 
Ihqmrls), made a judicial pronouncement. The asscssee lent 
money on two bonds, the first is a zuriposhgi lease with a 
usiifructnary mortgage and the latter is a thica lease. The 
bonds providi'd for annual appropriations towards the principal 
of th(‘ loan. If at tin* end of In yiairs the whole of the prineP 
pal had Ihmui paid oiV t 1h‘ esiatn was to Unhanded back to the 
l(‘ssor morluagor, otherwise it was to continue until satisfaction 
of t he whole loan. It was Indd that the ussessec Icfesoc waiS in 
of botli the properties, and, in his^ relation to the 
cultivators of the soil, he is in the position ol a landlord deal- 
ing (lircefiv with them ami collecting rents. In short, the 
assessee is ‘in a positii>n to take all proceedings which the mort- 
gagor would have htMUi able to lake in the ordinary course it 
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the lands leased and mortgaged had remained in her kl 
possession. 

The estate is in every sense in the possession of a landln 
of land used for agricnltnral purposes and the nssessec^ is 
the position of a landlord with respect to tin? aetiuil (uillivati 
tenants within the meaning otVtho t(?rni under the Ikmgal T(‘nni 
Act and the income derived from tlie land must 1)<‘ ngriculin 
income within the moaning of tlie Act and is, tluuvfore, ex<‘n: 
from taxation. 

The source of income must be considered in its proxiim 
rather than in its ultimate signiheanoo. The int^mtion of i 
assessee in making the investment is immaterial. It is ci 
ceivablc that the assessee may hav(^ int(m(h‘d nltimabdy 
purchase the mortgaged property in (>rd(u* to add it to tlu' n 
of his zemindarir ather than to obtain the repayimmt of 1 
loan in the ordinary way — as per (J. fl. CJourtm^y Tirnd. 

Un'bku Rrnt Rkvrn'uk. 

The Income-tax Act does nob (kdino the t(‘rm “R(m 
In the absence of any definition, I shall have to look to t 
other Act for its proper definition. 

In the T. P. Act, Rent has h(ieu defined in s. lOo thus : 

“A lease of immovable ])ropcrty is a transfer of a right 
enjoy such property, made for a certain time, c^xpr(‘ss or impli 
or in perpetuity, in consideration of a price paid or promisi 
or of money, a share of crops, service*., or any othm* thing 
value, to be rendered periodically or on specified o<*.(n)sions 
the transferor, who accepts the transfer on such t<‘rius. 

The transferor is called the lessor, the transFc^ree is call 
the lessee, the price is called the premium, and the mom 
share, service or other thing to be so rcnder(‘d is called t 
rent.^^ 

Section 3(5) of the Bengal Tenancy Act giv(*s tlie deiiniti 
thus : “Rent means whatever is lawftilly ])ayable or d(‘liv(*ral 
in money or kind by a tenant to his landlord on account of t 
use or occupation of the land held by the tenant.’^ 

“In sections 53 to 68, both inclusive, sections 72 to < 
both inclusive, Chapter XII, Chapter XIV and ScIkhIuIc 1 
of this Act, ‘renP includes also money recovtu’able undm* ai 
enactment for the time being in force as it was — as p 
S. C. Sen in his Bengal Tenancy Act. 

In Madras Act 1 of 1908, “RenP^ lias been defined in s 3 (1} 

“Rent means whatever is lawfully payable in money or 
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kind or in botlitoa landholder for the use or occupation of land 
in Ilia estate for the puriioso of agriculture and includes what- 
ever is payable on account of the use and enjoyment of water 
sui)pliod or taken for cultivation of land, where the charge for 
such water has not been consolidated with the rent payable 
for the land. 

• 

(a) Any local tax or co.ss, fee or sum payable by a raiyfc as 
such in addition to the rent due in respect of laud 
accoi'iling to law or usage having the force of law 
and also money recoverable under any enactment for the 
time being in force as if it was rent. 

(b) Hums payable by a raiyat as such on account of pastu- 
rage fo(^s and fishery rents. 

Thus rent or revenue derived from agricultural land is not 
taxable. 

Landlord's Fees. 

Au important (luestion arises whether landlord's fees pay- 
able by tenants are 'inooine^^ within the meaning of the Act or 
are rent or revenue derived from the land. 

In the BongalTonancy Act under sec. 26 A, the following ob- 
jects and reasons occur “ In most cases, the transferee secures 

n^coguition by going to the landlord cither immediately after 
the sale or at a later period and paying him a salami the 
arrears of rent due from the old tenant. The amount of salami 
is not fixed, and in some cases tlie landlord is unwilling for 
some reason or other to accept the transferee as his tenant 
and the result is litigation on which no positive law can be 
applied. The remedy proposed is to recognise the existing wide- 
spread practice of transfer and to admit transferability of 
occni)ancy holdings subject to payments of a fixed rate of 
salami (called landlord's transfer fee) at the time of the transfer 
and to other safeguards necessary to protect the interest of., 
the landlord and to secure the general welfare of the agricul- 
tural community. The salami or landlord's transfer fee has 
boon fixed at 25 p.c. of the consideration money or six times 
the rent, whichever is greater " 

T think it is better to put both sides of the shield to come 
to a definite opinion. 

It is said that at all events in the cases of fees paid by the 
transferee, these are not in any sense of the word “Rent" or 
“Revenue" derived from land, they do not arise out of the 
creation of a new tenure. It is said that the money is some- 
thing in the nature of damage for a breach of contract or as ' 
stated in the judgment of Justice Mukherjee iu Birendra 
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The mere fact of a conveyance being taken by the fjitlK'.r in 
his soa^s name jointly with his own, wouhl not raise a prc^- 
sumption in India, as in England, of an advniiceniont in favour 
of the son — Oulam Zafar v. Masheden. Tln^ iner(‘ cinm ins- 
tance that he has opened in his books an account in the nanu^ 
of his son, crediting some money to the latter cannot give ris<‘ 
to the presumption that the father creates or intends to (n‘eut(‘ 
in favour of the son a trust in respect of the son so credited. 


Doctrine ov Advan'Okmrnt. 

In the English Courts a presuin])tion is nia(h‘. in cases 
when the person in whose name the property is punbased is 
the lawful wife or child of the purchaser or sonic person to- 
wards whom he stands in loco par<‘ntis, that tlu* imrchascu* 
intended the ostensible grantee to take benelicially under the 
purchase — Dyer v. Di}et\ Kirhcn v. 2 \V. IJ. bil. 

But this presumption does not apply to cases arising either 
among Hindus or among Mahomedans in this (‘-ountry - 
Gosmin> v. I. A. 53 ; fJufhar AU v. (dlaf Falihrn^ 

13 M. I. A. 232. 


Firk, Pa utnei is jii r— -J ) mfi n icp. 

The Indian Income-Tax Act depends on the mea nings of 
“Partnership^^ and “Firm^^ in the Indian Contract Act of 1S72. 

Section 239 of the Contract Act runs thus ; — 

“A partnership is the relation which subsists betwt^cai 
persons who have agreed to combine tluar property, 
labour or skill in some business, and to share th(‘. proiits 
thereof between them. 

Persons who have entered into partnership with oneanotlier 
are called collectively a (iriu^^ 

A firm cannot bo legally a partner of another imn—Jn re 
Jayilayal Madangopal, 61 L 0. 226. 

Company. 

A company not registered under the Company's Act or 
under the Income-Tax Act, which is a partnershii) of 13 un- 
registered firms composed in turn of individual members, 
exceeding in the aggregate of 20, is not a company as defined 
in section 2 (6) of the Act, but is a firm or other association 
of individuals contemplated by section 3 of the Act— >SV'< 
Gopalji Co., V. Go)mm\ of Income-Tax, A. L li. 1931, L. 370. 
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“PjROCESS ORDINARILY EMPLOYED BY A CULTIVATOB^^ 

The process ordinarily employed by cultivator must mean 
one in ordinary use amongst cultivators generally. The I. T. 
Act, so far as agricultural income is concerned only relieves 
the^ producer from, liability to^tax, so long as he is a homjflde 
agriculturist carrying on the business in the ordinary course 
of good husbandry. When cotton is first ginned and then 
sold in market, then although it may be directly advantageous 
even from the point of view of transport to do so, that ginning 
is essential in order to enable the producer to be taken to 
market — In re Sheolal Bamlal, 139 1. C. 316. 

Under sec. 2 (2) where the cultivator or the receiver of 
rent-in-kind employs ordinary process, natural process 
for consumption in the market, such process exempts him from 
any liability. In the case of Bhikampnr Sugar Concern^ 53 
1. C. 309 : A. I. R. 1919 Pat. 377 P. B. it was held that the 
process of manufacture is one not ordinarily employed by 
cultivator and hence income received is not agricultural. 
Chief Justice Dawson Miller observes : ‘‘The truth is, in my 
opinion, that the Bhikampur concern was really acting in a 
dual capacity. In so far as they were cultivators of sugarcane 
their operations ceased when they handed over the raw mate- 
rials to their factory branch. In so far as they were manu- 
factui'ers of refine sugar they were carrying on a business 
which required the adoption of manufacturing process not 
ordinarily used by cultivators before disposing of their pro- 
duce in the market. In fact there is no evidence to show that 
any other sugar factories of this nature convert into refine 
sugar produce grown on their firms but even assuming that 
thei’e may be a few isolated instances in which this is done, 
it cannot in my opinion be said that this process of manufac- 
ture is one ordinarily employed by cultivators^^ 

In the Killing Talley Tea Company v. Secretary of State, 
48 Cal. 161 : 32 C. L. J. 421 : 61 I. C. 107, the Calcutta High 
Court observes : “The manufacture of tea, as a marketable 
commodity from the green leaves, cannot be held to be the 
performance by a cultivator of a process ordinarily employed 
by a cultivator, to render the produce raised by him fit to be 
taken to market, (Judgment of Sir Ashutosh Mukherjee, 
acting Chief Justice) ; “The earlier part of the operation 
where the tea bush is planted and the young leaf is selected 
and plucked may well be deemed to be agricultural. But the 
latter part of the process is really manufacture of tea and 
cannot without violence to language be described .as 
agriculture.^^ 

Cultivator The term denotes any person who applied the 



20 THE INDIAN INCOME-TAX ACT [S. 2 

process of agriculture ; thus any person who cultiv^ates himsell; 
or through others comes within the category of cultivator* 

^^BuUding in the immediate vichdiu of fhr Imul’’ : — All 
agricultural building provided they arc in the iauncKliate 
vicinity of the land arc exempt from tax simply because such 
buildings are essential to the fccciver of rent or tlu^. cultivator 
by reason of his connection with the land. What is in the 
immediate vicinity or not is a question of fact. 

Btiiklings occiqned by ZamindarH : — ii/s 2 (c). The annual 
value of any building occupied by the Zaiuindar for collocti<m 
of rent (cutchery or bungalow) is i)urcly agricultural. Tlu^ 
income-tax officer is only to determine whether such building 
is necessary for his connection with the land. Inct>ui(^tax 
authorities have no jurisdiction to di^termino wdiat portion of 
the building is, as a matter of fact, required by tli<‘ asBcssoe 
in his capacity of receiver of rent. Thus tlie recu^tver of rent 
is within his rights to claim the entire annual valium as agri- 
cultural income : In the inatler of liajeiidra, llS L C. 51), ‘h 
This decision comes after the reported case of Jhdiaraiml/dmJ 
of Dnrbhanga, 111 L C. (138 : A. I. R. 192S Pat. 4()S. Th(% word 
market implies a real centre of economic exchange and the 
purchase by Tails is merely an artificial condition having no 
relation to a market for agricultural produce, In re T, M rrAvcv/. 
A. I. R. 1930 Pat. 44. 

Definition of “absessek” (Paha 3 of Inoom e-tax 
Manual) section 2(2). 

“Asscssee^^ is defined to mean a person by whom income- 
tax is payable. Income-tax includes super-tax which is defined 
in section 55 to be “an additional duty of income-tax”. Under 
section 3(39) of the General Clauses Act, the word “pci’son” 
includes any company or association or body of individuals 
whether incorporated or not. “Assessec” refers to a living 
person and an assessment u/s 23 (4) cannot be made on his 
death after failure to make return. — In re : Ellin C, Hml 
A. L E. 1931 Bom. 333. 

The charging sections (sections 3 and 55) lay down who 
the persons and associations are who arc liable to income-tax 
and super-tax. Income-tax is payable under section 3 by 
every individual, Hindu undivided family, oomi)any, firm atid 
other association of individuals, and super-tax under s(iction 
55 is payable by every individual, Hindu undivided family, 
company, unregistered firm or other association of individuals 
not being a registered firm. While both income-tax and 
super-tax, therefore, are payable by every individual, Hindu 
undivided family, company and other association of individuals 
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not being a firm, there is a distinction in the case of firms. 
All firms whether registered or unregistered are liable to pay 
income-tax but while unregistered firms are liable to pay super- 
tax, registered firms are not. The income of registered firms 
is liable to super-tax in the hands of the individual partners 
of the registered firm. Co-ope#ative Societies, Clubs (not 
being companies) and Chambers of Commerce are examples 
of “association of individuals^^ 

Provident funds of private companies and firms should not 
be assessed to income-tax as “other associations of individuals”, 
otherwise than by deduction at the source upon their income 
from investments and should not be charged to super-tax at all. 
They are also eligible for refund of tax under section 48 if they 
comply with the provisions of that section. 

Comment. 

The definition of assesse is rather complex. The act says 
that the assessee means a person by whom income-tax is 
payable. Thus it is clear that strictly speaking an assessee is 
a person from whom income-tax has been levied. But in 
practice however an assessee is a person on whom a notice 
under section 22(2) or (1) has been served no matter whether 
he is liable to assessment or not. Asa matter of fact the term 
assessee has been very loosely applied making the meaning 
broader than what the Act actually means. Thus we find that 
it would be very difficult from the definition of the word 
“assessee” to exclude the representative of the estate respon- 
sible for the tax and a person representing an estate for the 
payment of income-tax would also represent it for the payment 
of refund : In the matter of Oovinda Saran, 105 I. C. 556. 
The case reported in A.I.R. 1930, Pat. 81 where it was held that 
a suit does not abate on the death of the assessee and his heirs 
can be substituted^ makes the meaning of assessee broader. 
But under section 27, referred here after it is doubtful whether 
the heir has got any loctis standi to file any objection under 
section 27. 


Definition of Company. 

This definition includes all company constituted in the 
dominions of the Crown, while the latter part of the definition 
is confined to such foreign associations as the Central Board of 
Roveime may desire to treat as companies for the purposes of 
the Act. The object of this latter part is to include associations 
such as the France Society and Anonymes which, though in- 
corporate bodies, have many characteristics in common with the 
companies recognised by our law, if the Central Board of 
Revenue thinks that they should be treated as companies for 
the purposes of the Act. (I. T. Manual, para 4). 
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“Person'^ Inoeudes “A fTiNOU Undivtped Pat^iiev/’ 

Tax can be levied on individual, miregist(UT.d firm, r(‘jz:is- 
tered firm, association of individuals, limited company and 
on undivided Hindu family. Tlie word “persoid’ cb^arly in- 
cludes a firm as provided by tiic General Clauses Act and when 
the Return is made on behalf of the firm, it is tlio firm lliat is 
the person who makes the return and any propcT service on the 
firm will be valid service. 

Assessment of Hindu Undivided Fautly* 

Hindu undivided family is consideiTcl a»s a sin.e;le nnit for 
income-tax purposes and the assessment is mainly coimcc^-ted 
with trading families. Profits of a trading fain ily vcaitiire arc. 
taxed as H. U. F., but this must not inclmle separab* or sc'lf- 
acquired income, if any, of any individual meinb(‘.r constituting 
the H. U. F. Such a member can only be taxed ibr his piTsonal 
income as an individual. The Act xioxvr c.ontemidab^s that an 
earning member of the H. U. F., should be a,ss(‘ss(*.d along with 
the H. U. F., for Ids individual income. As for (^xainphi A, //, 
G three brothers constitute a 11. U. F. They carry on their 
ancestral cloth business. Ji is a medical practitioner and has got 
a busy practice but this income of 1^ cannot be a,ma,lgamate(l 
with the profit of the cloth business and any such amalgamation 
is an abuse of power not vested in the iucomc-tax oHic<u*. 

Joint Famit.y PAUTiTroN. 

As a matter of fact a joint family can he partitiomd iii 
several ways, by a partition suit, by a deed of i)artition, 
by a decree of Court or even by an agreement ; but (im»stion 
of partition is a mixed question of law and fact. The Hindu 
undivided trading family may exist, the bmsiness may continue, 
still the members may not belong to a Hindu undivided 
family. For their benefit the joint business continued but 
the family separated. In such cases tlic income-tax authoritii'S 
must treat them as unregistered firm as lias been la, id <lown 
in the GasQ oi Ilari 8mgh SmdohrhaiiiL As to the disruption 
of joint family, section 25A conta,ins liow a.ssossinents are 
to be made in the case of Hindu imdivided family claiming 
partition. 

Stridiianam. 

Instances arc not rare when assesvsecs declare that a parH- 
cular building belongs to his wife or that his son is the n^al 
owner of the building by virtue of the money rocidviid by him 
during his Annaprasanam. The income-tax authorities are 
often beset with these questions and they are the sole judges 
of facts. Where the assessee can prove to the satisfaction of 
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the authorities that the particular building or particular 
investment really belonged to his wife or son, the income-tax 
authorities are bound to accept the statement ; but where no 
clear explanation is forthcoming, circumstances should be the 
guiding factor inasmuch as henami transactions are so very 
common and rampant that no statement can be accepted without 
proper proof. The assessee can make a declaration in a verified 
petition or can file an affidavit. 

EeGISTRA-TIOK of JoiIsTT FAMILY FiRM. 

A Hindu undivided family firm can be registered under sec. 
2(14) [as to registration vide notes under sec. 2(14)]. 

Definitiok op “Previous Year^-" [Section 2(11)]. 

Under section 3 o£ the Act, assessable income is to be 
computed with reference to a fixed period which is known as 
the “previous yeari^ This fixed accounting period, the in- 
come, profits and gains of which alone are taken into considex'a- 
tion in making an assessment, is treated as isolated, without 
any consideration of what went before or what came after. 
The definition of the phrase “previous yeari^ in the Act of 
1918 restricted the accounting period to a period of 12 calendar 
months. The period of 12 calendar months was the period 
ending on the 31st day of March next preceding the year for 
which the assessment was to be made, but the assessee was 
given an option of adopting a year of 12 calendar months 
ending on a date other than the 31st of March if that was the 
date up to which his accounts were made up. This gave rise 

to difficulties in the case of certain communities, whose com- 
mercial year is not necessarily a calendar year, but is a period 
which, expressed in calendar months, varies from year to year, 
and in one year may be slightly over and in another slightly 
under 12 months. Again, under the definition in the Act of 
191b’, any year which was adopted in place of the financial 
year had to terminate at some period within the previous 
financial year and as there are numerous cases where the com- 
mercial year terminates in the month of April, the returns and 
accounts on which the assessment was based in such cases 
related to a period more than 12 months prior to the date ot 
assessment. While the definition of the phrase in the^ Act oi 
1918 has been repeated practically without alteration in clause 
(r/) of this sub-section, clause [b) is a new provision providing 
for the difficulties referred to above. Under this clause the 
Central Board of Revenue or the Commissioner of Iiicome- 
tax in a province, if authorised by the Central Board oi lie- 
venuc, may determine as the “previous year” a commercial 
year which may be slightly over or slightly under 12 months 
and which may terminate on a date subsequent to the end or 
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the previous financial year. The Central Board of Revenno 
has authorised the Commissioner of Income-tax in (^ach pio- 
vince to determine as the “previous year” in the case of any 
person, business or company, or class of persons, business or 
company. 

t 

(a) a commercial year which may consist of more or 
less than 12 months, provided that no coinni(u*cial 
year which may extend to less than 11 or nuyr<^ than 
13 calendar months in any one year sliall be so deter- 
mined ; and 

[b) a commercial year terminatinj^ after tlic end of tlu^ 
previous financial year, provided that no (yomnuTcial 
year terminating later than omy month nft(‘v 
the end of the previous financial year, shall be >so 
determined. 

Where the Commissioner desires that a “previous year^^ 
should be recognised which docs not come within his powers of 
sanction as stated above, he must obtain the ord(TH of they 
Central Board of Revenue. 

Income-tax Otiicers arc, therefore, debarred from treating 
as a “previous year^^ any period which does not (tome within 
the definition in clause {a) unless such “proviems year’^ has Ixhui 
sanctioned either by the Income-tax Commissioner or the 
Central Board of Revenue. 

Under the proviso to clause (a) an assessce who has, after 
the 31st March 1922, once exercised the option of s(docting 
as his “previous year^^ a year terminating on a date otluir than 
the 31st day of March within the jyrovious financial year, may 
not again exercise that option except with the consent of the 
Income-tax Officer, and upon such conditions as ho may think 
fit. Income-tax Officers in dealing with such cases, and Com- 
missioners in dealing with ctises under sub-clause {b\ should 
take steps to secure that the changing over from one previous 
year to another shall not result in any loss of revenue. Thtj 
convenience of an assessoe in this matter must be studi(Kl so 
far as possible, as it is desirable that tlio accounting period for 
income-tax purposes should be the same as tlie accounting 
period according to which an assossee makes up his accounts 
for the purposes of his business, but in the actual year of 
change condition should be laid down sufficient to secure that 
the substitution of one year for another shall not result in any 
profits of an assessee escaping assessment. 

If an assessee closes his accounts on different dates for 
different business or different sections of the same business, 
or different sources of income his income should be calculated 
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separately for each business, section of business or source, 
according to the accounting year adopted for it and the aggre- 
gate of tlio incomes thus computed should be treated as the 
income of the previous year. Each of the years of which the 
income is thus added together must, of course, satisfy the 
dcHuition of “previous year^^ section 2(11) of the Act with 
reference to the same year of assessment. (Para 6 of the I. T. 
Manual.) 

PrevwHs year I — Under section 2(11) all that the law re- 
tiuiros is that the tax must be levied on the income of the pre- 
vious year, no matter whether it consists of 12 months or not. 
Inhere cannot be any valid objection by the assessee on the 
ground that his previous year is incomplete in the sense that 
it^ is less than 12 months. Thus there cannot be any question 
of nou-Iiability on the ground that a particular business has not 
been conducted for 12 months. An assessee who had no 
business for the whole year is nevertheless liable to tax for his 
incomplete previous year : In the matter of Nanakchand, 96 
1. 0. 36S : A. I. R. 1926, Lahore 421. But this does not mean 
that the Income-tax authorities can make an assessment in 
1931-32 where the business has its' accounting year from Agra- 
hayan, 1337. Thus a proper meaning of the previous year is a 
matter of groat importance and leave to appeal to His Majesty 
in Council was allowed : In the matter of M. M, I. Raja Melek, 
35 C. W. N. (Notes). 

Seveual Bkanches. 

A person may have several branch businesses with alto- 
gether different previous years, A has got a business at 
Calcutta with the accounting year as Bengalee calendar. He 
subs(Hiuontly starts a business with Rathajatra year and another 
business from Kartick. In the return under section 22(2) he 
shall hav(i to declare his previous year. In 1930-31 he is 
fisk<Ki to file his return for the previous year. He must show 
that such income arose during the previous year ending 1336 
ii, K., Rathajatra year 1985-86 and from Kartick to Aswin 
1336 ]}. S. Unless all the different accounting periods are 
shown iti the return, it may be declared invalid or incomplete 
and ail assessment under section 23(4) will stand. On the 
other liand tlic Income-Tax Authorities are not entitled to 
rejc^ct the books of account on the ground that different ac- 
counting periods have been adopted. It is beyond their^ juris- 
diction to reject the books of account or to make an estimated 
assessment on the ground that different accounting periods have 
b(!en adopted, 

SUOCJESSrON UNDER SECTION 26. 

Naturally and equitably the successor in interest must 
bo allowed to have his own accounting year, irrespective of the 
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accounting years followed by liis procl(‘cessor. Of conrs<\ tlu^ 
successor is liable for the ti\x of his [>redooessor but that does 
not cripple the assesscc of his power to follow an aci'.onnting 
year, not followed by his predecessors nor doc^s thivS (‘iitith* 
the income-tax authorities to reject the account or t.o proc(j(‘il 
on an estimated assessment my a turn over basis und(U’ s(‘C, ll> 
of the Act. But whore no method of aoconnting has been 
employed assessment on estimate is justifu'd. 

Change in the CoNHTrTUTjoN op Fiuiu. 

There may be cases when a firm may bo dissolv{‘d or ni‘,w 
partners may be incorporated. The linn which is coiisid(Tod as 
an assessec is bound to follow the same inmvious year unl(‘ss 
there has been a wholesale change of the i»avtner resulting in 
the formation of a new firim 

Definition ob" Peincipae OBnooEU. 

Income-tax Ofliccrs should treat as the i>rin(vipal olllcer 
of a local authority or company or other public body or associa.- 
tion in the first instance the otlicial specili(d in clause (a ) ; it 
is only in cases where the I. T. (). has no infonnati<ui regarding 
the persons who discharged tlie function of <lie ofllcers men- 
tioned in clause (^0 or where such person cannot ])e fourul that 
he should use the power conferred by clause (h) of tv(‘ating as 
the principal officer any other person conn(^ct(‘d with thc^ com- 
pany, public body or association. (Para. 7, Iticome Tax JMaiiiial). 
The Official Liquidator of a company can ho treated as its Prin- 
cipal officer and if lie is managing the business he (mmes within 
the definition of the “Principal oHiceP^ — fu ra Aejnt Spunrhuj 
and Weaving Mills Go, Ltd, A. I. E. 1934 All. 170. 

Meaning op thb: TePvM ‘Local AuT^oRITY^ 

“Local Authority^^ a phrase used in sections 2(12), 4(3) 
(III), 7 and 21 is defined in section 3(28) of the General (daus<*s 
Act as “A Municipal Coinmittec, District Board, Body of Port 
Commissioners or other authority legally entitled to or (mtnis- 
ted by the Govcrnmi'iit with the control or manag(‘,nieufc of a 
Municipal or Local Fund.^^ (Para 8 of I. T. Manual). 

Rb:gisteiiei) Firm. 

Any firm constituted under au instriumait of i>artnersliip 
specifying the individual shares of the partners may, for the 
purposes of clause (14) of section 2 of the Indian lneom(‘.-ta,x 
Act, 1922 (hereinafter in these rules referred to as the Ae.t) 
pgister with the Income-tax Officer the particulars c()ntain(‘(l 
ill the said instrument on application in this behalf made by 
the partners or by any of them. 

Such application shall be made — 

(r/) before the income of the firm is assessed for any y(;ar 
under section 23, or 
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(b) if no part of the income of the firm has been assessed 
for any year under section 23, before the income of 
the firm is assessed under section 34, or 

(r) with the permission of the Assistant Commissioner 
hearing an appeal under section 30, before the 
assessment is confirfiied, reduced, enhanced or 
annulled, or, if the Assistant Commissioner sets aside 
the assessment and directs the Income-tax Officer to 
make a fresh assessment, before such fresh assess- 
ment is made. (Rule 2). 

The application referred to in rule 2 shall be made in the 
form annexed to this rule and shall be accompanied by the 
original instrument of partnership under which the firm is 
constituted together with a copy thereof : provided that if the 
Income-tax Officer is satisfied that for some sufficient reasons 
the original instrument cannot conveniently be produced, he 
may accept a copy of it certified in writing by one of the part- 
ners to be a correct copy, and in such a case the application 
shall be accompanied by a duplicate copy. 

Form of applicatim for registration of a firm under section 
2{1-A) of the Imlian Income-tax Act, 1922. 


To 

The Income-Tax Officer, 

We 


Dated 19 . 

beg to apply for the 


registration of firm under section 2 fl-A) of the Indian 
Income-tax Act of 1922. 

of the instrument of partnership 

A certified copy 

under which the firm is constituted specifying the individual 

share oi! the partners together with a is enclosed 

The prescribed particulars are given below. 

^ do hereby certify that the profits for the year ending 
We 

“ ” have been or will be actually 

divided or credited in accordance with the shares shown in this 
partnership deed. 


Signature, 

Address.., 
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Name and 
address o£ 
the lirai. 


Names of the 
partners in the 
firm with the 
share of each in 
the business 


Date on which 
the instrument 
of partnersliip 
was executed. 


l)a,to, if any, on 
\vhi(*h the ins- 
trument of part- 
norslnp was last 
rt‘g'istm’il in T.h<‘. i 
IueonuM,ax Oill- j 
c(a*’B ollhuv j 


R(iinarks. 


do hereby certify that the 

information given above is correct. 

Sigmkvre U) [Rule 'S), 

(1) On the production o£ the original instrument of 
partnership or on the acceptance by the Jncoine-tax Ollicer 
of a certified copy thereof, the Income-tax Olliccr shall (uitor 
in writing at the foot of the instrument or (H)i)y, as tln^ 
may be, tlic following certificate, namely : — 

“This instrument of partnership (or this certified copy 
of an instrument of partnership) has this day be<Mi 
registered with me, the Income-tax Olllctu* For 
in the province of 

under clause (14) of section 2 of the Indian Income- 
tax Act, 1922. This certificate of registration has 
effect from the day of 

April 19 up to the dlst day of 

March 19 
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(2) The certificate shall be signed and dated by the Income- 
tax Officer who shall thereupon return to the applicant instru- 
ment of partnership or the certified copy thereof, as the case 
may be, and shall retain the copy or duplicate copy thereof. 
(Rule 4). 

The certificate of registratioif granted under rule 4 shall 
have effect from the date of registration. 

A certificate of registration granted under rule 4 shall have 
effect up to the end of the financial year in which it is granted 
but shall be renewed by the Income-tax Officer from year to 
year on application made to him in that behalf and accom- 
panied by a certificate signed by one of the partners of the firm 
that the constitution of the firm as specified in the instrument 
of partnership remains unaltered. Such application shall be 
made within the time and subject to the conditions, if any, 
which are specified in clause [a\ clause (6), or clause {g\ as the 
case may be of rule 2. [Rule (6)]. 

Registered and Unregistered Firms. 

Rules 2 to 6 prescribe the method of registering a firm. 
A firm to be registered must be constituted under an instrument 
of partnership which definitely specifies the individual shares 
of the partners in the profits of the firm. The deed of part- 
nership to be registered both for purposes of assessment to 
income-tax and super-tax is that in force in the year in which 
the assessment is made. An application for registration may 
bo made at any time before the assessment of the income of the 
firm is made but it is desirable that the application should 
accompany the return under section 22(2) of the Act. If an 
application is made after the assessment of the firm, it should 
be returned to the person presenting it as out of time. Even 
if such an application is accepted it can have no effect on the 
assessment for that year, vide Case No. II (in Volume II) 
decided by the Allahabad High Court. The distinction bet- 
ween a registered and unregistered firm for the purposes of 
this Act is : — 

(1) Income-tax is assessed upon the profits of a registered 
firm at the maximum rate whatever the amount of the profits 
of the registered firm may be [see Finance Act) ; and a member 
of such a registered firm, on satisfying the Income-tax Officer 
that such maximum rate is higher than the rate applicable to 
his “total income, may get a refund on his share of those pro- 
fits calculated at the difference between the two rates [see 
section 48 (2)], such share of the profits being included in the 
“total incomc^^ of such member for the purpose of determining 
the rate applicable [see section 16 (1)]. In the case of an un- 
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registered lirm iucome-tax is levied on the inconn^ of the liriii 
at a rate graded according to the profits oH the firm as if it were 
an individual Finance Act) ; a member of siu*Ji fii'm is 
not entitled to any refund, but his sliare of the pndlts of the 
firm is included in his “total income^^ for the purposes of d<^ter- 
mining the rate at which he aAiall pay income-tax on any other 
income section 16(1)]. 

The profits of a registered lirm are liable to tux at tlu’i 
maximum rate even if they arc less than Rs. while an 

unregistered firm is not liable to income-tax, if its profits in 
any one year are less tlian lis. 2000. 1 hit where lli(‘ lU’olits of 

ail unregistered firm are not assessed to in(‘.ome*tax, they nw, 
liable to tax in the hands of the individual membtn-s of lh(‘ firm 
that is, they are included in the nssi^ssabh^ iueonu* of the indivi- 
dual member [sw Finance Act and section 1.4 (2)()))J. 

l2) A registered firm is not liable to super-tax, th(‘ sharii 
of individual members in the profits of such a lirm b(ung inclu- 
ded in the income of each individual nnunbor for tlu‘ purposes 
of super-tax. An unregistered lirm is, how(w<‘.r, liable to super- 
tax (like an individual) on that amount of the profits of th(‘, 
firm which is in excess of Rs. ill), 000 (.svc Finance Act and 
section 55 of the Income-tax Act). Super-tax is not payable 
by an individual having a share in an unr(*gist(n*(Hl linn in 
respect of the profits of the unregistered lirm except in <‘as(w 
where the profits of the unregistered firm have not bi^en 
assessed to super-tax (.w section 55 [iroviso). (Rara 10 of 
L 1\ Manual). 

“The deed of partnership to bo registered both for purposes 
of assessment to income-tax and super-tax is that in forc(‘, in 
the year in which the assesment is made. An application for 
registration may be made at any time before assessment is 
made of the income of the firm but it is dosiretible that tlu‘, 
application should accompany the return under section 22(2) 
of the Act. If an application is made after the assessment of 
the firm, it should be returned to the person pi’osonting it as out 
of time. Even if such an application is accepted it can hav(‘. 
no effect on the assessment for that year : rich casc^ JNo. in 
volume 2 decided by the Allahabad High ConrF\ Thus tln^ 
old theory that the application for registration must b(^ mad(i 
on or before filing the return as reported in 8G I. C., S51 in tlu^ 
case of Purusatuin Bhcmji & Go. is no longer a good law in 
view of the amendment made in 1930. 

Registeation Under Sec. 34 ie Peumxssibi.e. 

When a notice under section 34 is served on an asscsseo 
who is said to have concealed his sources of income at tluj time 
of assessment, the right to apply for registration is forfeited 
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bat if it is a case where notice under section 34 has been issued 
for the first time before any assessment was attempted, the 
assessee is entitled to have registration at any time before 
assessment is made and the income-tax authorities have no 
jurisdicliction to refuse registration. 

Who can Present AppLiojfejON For Registration. 

An application for registration can be filed by partner 
having interest in the firm at the time of presentation of the 
application. Income-tax is assessed on the profits of regis- 
tered firm at the maximum rate at the rate of 19 pies per rupee 
or according to the Finance Act, no matter if it is even below 
Rs. 2,000. The maximum rate in 1931-32 is 26 pies. In a 
registered firm the deed of partnership enjoins that the partners 
must have specific shares and there must be allocation of pro- 
fits and subsequent division amongst the members. In case of 
no such allocation or division the profits are taxable under the 
law. 

Joint Family. 

The registration of brothers as a firm is defined under 
section 2 (12) of Act 7 of 1918 and it precludes the assessment 
of the family as an undivided family to supper-tax on the 
income derived from business of the firm unless the firm so 
registered has been shown to carry on its business for the bene- 
fit of the joint family : In the mtUer of Boraisiaami^ 74 I. C. 22 : 
A.I.R. 1923 Mad. 682. 

Application for registration bij Agent : — Having regard to 
the efi'ect of the registration of a firm upon the incidence 
of super-tax, it is essential that an application for registration 
should be signed by at least one of the partners. An 
application by the Agent does not amount to a comiDliance 
of the statutory rules and no effect should be given to such 
application—I/i re G,T.A,C.T, Nachiappa, A.I.R. 1933 (E) 230. 

Refusal to Register Firm, — ^if Appealable. 

The Income-tax Authorities are entitled to refuse regis- 
tration if they are convinced that the instrument of partner- 
ship is bogus and not genuine and is meant to hoodwink the 
department. And once this finding is arrived at the High 
Court cannot interfere as the findings of facts are to be 
considered valid. The amendment Act of 1930 empowers the 
I.T.O. to cancel registration where assessment is made under 
section 23(4). It is not open to the High Court to go into the 
facts of the case and to determine whether the I.T.O. was right 
in his finding of facts, 121 1. C. 332 : A. I, E. 1929 Pat. Sec. 30 
does not empower an assessee to prefer an appeal against 
I'cfusal by the I.T.O. W^here an individual partner or partners 
are affected, the appellate authorities should consider the 
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matter in appeal. Wlien registration is allowed, ass(‘ssnient is 
not annulled but is remanded for proper ro‘*ci>mputiitiou of the 
tax. 


Pautnkrsiiip. 

There may be a valid pilrtncrship between husband and 
wife as re])ortcd in Lt the matter of Amhalal Harahhai^ 77 I. ( •. 
Gf)9 : A.I.R. 1924 Bom. 182, But in the case of Hulrhand 
Keshav Das*, A.I.R. 1930 Bindh 301, it was held that the <‘xecn- 
tion of the partnership deed by the managing partn{*rs 
(go77tost(() is to be regarded as an instrunuuit of [larttuu'ship 
within the meaning of section 2 (14). A firm may be e.canposed 
of the same partners as in another firm and iiartiuu'KS may be 
interested in the same sliares but it may be an entiredy difbnvmi 
firm : hi the matter of Martin <0 Co., bO O.L.J. 333 : A. I. It. 1921^ 
Cal. 753 : 124 I.C. 519. 

One-man Company, 

Under the law as it stands one-man company can also b<^ 
registered under the law. In the case of NvV iHnrhafV Maiievk- 
jee Petit, Bar-at-Lair, 102 1. C. 49 : 29 B.Ij.R, 4*17, it has b<*<‘n 
held that “the court can go into tlic (iin^stion as to whether 
the so-called one-man company is really a busim^ss (‘.arr.i(ul on 
by the assossoe himself for the purpose of avoiding paymejit of 
tax. The company was not a genuine company at all but 
merely the assessce himself disguised mider the legal (Mitiby 
of a limited liability company. The comininy was fonmid 
by the assessce purely and simply as means of avoiding supcT- 
tax and that the company was nothing more than th<^ aHS(‘.ss(M^ 
himself. It did no business but was created puredy and 
simply as a legal entity to ostensibly receive the divichmd and 
interest and hand them over to the assessce as pretcuuh^d 
loans 

Power of I. T. O, at the Time of Registration. 

Where an application is made by a member of th<i Hindu 
undivided family for registration as firm wdtli deed of partner- 
ship attached, the I. T. O. has power to call for evidence of 
dissolution of joint family over and above} the partnership dc(}d : 
In the matter ofBisseswar Lai Brijlal, 34 0. W. N. 303 : A.I.R. 
1930 Gal. 449. In cases where income-tax is levied at sourc(^, 
e. at the time of encashment of the G. P. Not(}S, bank interest, 
the assessee can apply for a certificate of exemption. Grant of 
certificate to a firm enures for the year for which it is statcid in 
the certificate to take effect : In re: Ho.senhlmi /W/y y*, 89 I.C. 92: 
A. I. R. 1925 Nag. 415. “Where a body of persons puri)orting 
to be a firm as described in section 2(14) apply to get themselves 
registered as a registered firm, the 1. T. O. has pow(T to in- 
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vesfcigate whether they really do constitute a firm and to call 
for evidence as to the reality of instrument of partnership 
produced by the applicant. Therefore where the members of 
the joint family who had been formerly assessed as such apply 
to be registered as a firm the I. T. O. has power to call for 
evidence of dissolution of joint family for the purpose of regis- 
tration under section 2, overhand above the documentary 
evidence by the partnership deedin support of the application^^ 
In the matter of Bissesivar Lai Brijlal, 128 I. C. 327 : 34 
C. W. N. 363 : A. I. E. 1930 (Cal.) 449. 

Under section 2(14) the Income-tax Officer cannot refuse 
to recognise a firm for registration' where the deed of partner- 
ship has got specification of shares and all particular details. 
It is beyond his competence to refuse registration ; but in the 
case of Tikabhi 121 1. C. 3b : A.I.E. 1930 (Nag.) 6, it is stated 
that the certificate to be given in the form prescribed in the 
income-tax rules is not that the profits are to be allocated and 
credited within a specified period. So where a certificate is 
issued in good faith and the persons constituting a firm want 
to allocate the assets whenever it may be necessary or con- 
venient to do so, that firm is entitled to have registration. 
H. U. F. members applying for registration as firm under a 
partnership deed, cannot be registered as such, when the 
finding is against separation and registration cannot be allowed. 
The mere execution of the deed does not discharge the onus of 
establishing that the Hindu family stands divided— re Qhcm- 
sliym Das Eamhimar, 6. I T. C. 198 : whether the I. T. 0. 
has power to enquire whether a person or persons is or 
are what he or they represent themselves to be for the 
purpose of taking advantage of a provision of the Act. Where 
persons claim to constitute a partnership firm for the 
registration of which they make an application, the I. T, O. 
may call on them to prove by evidence that they are what they 
claim to be before he proceeds further with the application— 
In rc Zattu Shah, A. I. R. 1932 (L.) 515. 

In re Bai SaUnahoo, 137 I. C. 903, it was held that there 
was no partnership^ within the meaning of section 239 of the 
Contract Act. (ride also Haridas Prenyi, A. I. E. 193^ 
Cal. 409). 


Change in Paetnership BE-nvEEN Registration and 
Assessment. 

Whore there is a change in the constitution of a firm as to 
uartners between the date of registration and the date of 
assessment, complication arises whether the new partnership 
■should be treated as a separate entity or should be regarded 
its the same entity. Where the change in the constitutions 
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practically results in the dissolution of partnorsliip tin* irH*,<>ni(‘- 
tax authorities arc bound to treat them a, s a separaU* assess(‘(‘ 
and are bound to call for a fresh r< darn and fresh application 
for registration. The fact that return 1ms l)(‘en iiled and appli- 
cation for registration has also hc(m IiUmI by tin* old imrtners 
will have no effect. ^ 

Dbfikitiok o¥ Total 

The phrase “total income” is used in sections ;h i r)(;>h 
17, 22(1) and (2), 2;’^(1) and (3), 4S, 55 and 5(>. The n(‘(U‘Ssity 
for the derfinition and for the use of the plirnsc is du<‘ to tlu‘ 
fact that, as stated in paragraph 3, lax is pnyal>](^ not only by 
individuals but also by firms, conipani(‘S and Hindu undivid(*d 
families ; that is, the Act provides for taxation at th<^ sonnu^ 
in certain cases and for taxation in the hands of the individual 
recipient in others. Whetlicr, however, tax is d(*dn<ttcd at the 
source or in the hands of the individual re, ciphmi, it is th(« 
total income of the individual recipient fivun all sonnies to 
which the Act applies that determines his liability to inconu*- 
tax (that is, whether his tottd incom<‘ ninounts Rs. 2,000), 
and the rate at which lie has to pay incoin(‘-tax on tlu^ whole of 
his income. The solitary exception is in the case of Hindu 
undivided families, income from whieli [uiuhn* seedion M(l) 
read with section 10 (1) of the Act] is not iiududed in the total 
income of the individual recipient. Again, th<n*e ar(U‘.(‘rtain 
classes or portions of income such as tlie amounts (l(‘(luet(Hl 
from salaries under the proviso to s<‘ction 7(1), the sums paid 
on account of insurance premia under section 15, securiti(‘s 
issued income-tax fr<^c by the Government of India or by local 
Governments under the provisos to section S, on which income- 
tax is not payable, but all such sums are included in the total 
income of the asscssco for the purpose of determining his 
liability to income-tax and the appropriate rate at wliuli th<‘ 
tax shall be levied. There is, however no taxation at the sourci^, 
in the case of super-tax, nor are there any portions of iiu‘-om(^ 
(other than income derived from a Hindu undivided hunily 
by a member or from an unregistered firm in the special case, 
mentioned in the proviso to section 55) wliicli are c.x(unptcd 
from payment of super-tax and it is upon the total in(‘,()ni(*. 
that super-tax is chargeable in the hands of the individual. 
(Para 11 of the I. T. Manual). 

Refusal to Regtstuatjon if Appkalaiu.e. 

As a matter of fact appeals arc now allowed against any 
decision refusing to register. Under section 33 the (Joinmis- 
sioner of Income-tax has also jurisdiction to ent(*rtain and 
adjudicate on the point if raised before liiin. An <aTonf‘ous 
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decision by the Commissioner may result in reference to the 
High Court under section 66. 

Income-Tax Reference. 

The Chief Justice, Mr. Justice C. C. Grhose and Mr. Justice 
Buckland disposed of the reMence made by the Income-tax 
Commissioner in the matter of Messrs Bamlnl Muralidhar, 
58 Cal. 1005. [Bulchani Keshavdas, A. I. R. 1933, Sindh 
301 ref.) 

_ The Chief Justice in course of his judgment held that in 
this case it appeared that three persons together with a fourth, 
the mother of one of them, were carrying on business in co- 
partnership as dealers in piece-goods and as commission agents 
under the name of Eamlal Muralidhar. By memorandum 
of an agreement, dated 30th April, 1928 made between the 
three persons, it was decided that the parties together with 
Musamat Raju, mother of Ramlal would carry on business 
in co-partnership. It was agreed that the profits of the busi- 
ness should belong to the partners, the lady being declared to 
have 1/20 share therein. It was also provided that any loss 
should be borne by three partners rateably in proportion to 
their shares in the profits. The instrument containing the 
agreement was executed by the three partners and not by the 
lady. It was then tendered to the Income-tax Officer as ins- 
trument such as was contemplated by Cl. 14 of Sec. 2. The 
officer however refused to accept it. 

In their Lordships’ opinion it was not correct to hold that 
the instrument should be rejected. While saying nothing by 
way of the objection to the proposition that the Income-tax 
Officer might have right to satisfy himself that the transaction 
evidenced by the instrument was a real thing, their Lordships 
observed that if the Commissioner of Income-tax came to the 
conclusion that before the death of the lady, she assented to the 
instrument and when it was put forward for registration, it was 
put forward by her, among the partners, to be registered, it 
was in tlieir Lordships’ opinion that such a document as the 
one in question might be admitted to registration under the 
Income-tax Act. The assessees would have the costs of this 
application. 


> 



CHAPTER I. 

Charge of Income-Tax. 

3. Where any Act of the Indian Logislaturc^ on- 
. , acts that JncoHUi-tax sliall he’s (‘hars- 

ed for any year at any rate or rates 
applicable to the total inconio of an ass(^ss(Hs tax at 
that rate or those rates shall be charged for tliat year iTi 
accordance with, and subject to tlio provisions oh this 
Act in respect of all income, proiits an<l gains of tin* 
previous year of every in(Uri(lu(d, Jihidu iihdivUlcd^ 
family^ oom/pevny, fimi and olhcr (morinlant of 
indivkhtak. 


Gbaduation' OB In(.u)Mk-Tax. (Skotion 

The Income-tax Act deals nuTCly witli the basis, the 
methods and the machinery of asscHsmeut, and do(‘S not (con- 
tain, as the i)revious Acts did, schedules sptKdrying the ratios 
at 'which income-tax shall bo charged. Thos(‘. rates ar(j d(it('r- 
mined by the Finance Act which is passed annually by th(‘ 
Central Legislature. The same remarks apply to siip(‘r-tax 
(see section 55 of the Act), (Para 12 of the I. T. M.j. Tlu*, 
rates prescribed by the Finance Act luive been sliown under 
head ‘‘Rates under the Finance Act.^^ 

Definition of “Incohk^^ (section 3), 

Section 3 of the Act of 1918 provided that th(^ Act sliould 
apply to “income’^ Difficulties were experienced in r(^gar(l to 
the assessment of business proiits owing to a High (Jourt 
ruling that the word “income^^ in that section meant iucoiiKi 
actually or constructively received and that the use of tli<^ 
word in that sense in the said section restricted and liniitcul 
any interpretation to be placed upon tlic following sections of 
the Act which specified the different classes of inconu^ liable 
to the tax. This interpretation would, if strictly followed, 
have caused considerable inconvenience in assessing l>usiiieHs 
profits to those assessees who keep their accounts not on tlu^ 
basis of sums actually received and sums actually paid out 
but on the principles of mercantile accountancy, by tli(^ pr(‘- 
paration of a profit and loss account and the comparison of 
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the value of the stock in hand at the beginning and at end of 
each year, since such assessees would have been required to 
recast the whole of their accounts on a cash basis for income- 
tax returns. There wore other directions also in which so 
strict an adherence to the interpretation placed on the word 
*income^^ whould have caused difficulties. For this reason the 
l)hraseology in section 3 and in other sections of the present 
Act has been re-worded. The plan adopted has been not to 
attempt a general covering definition of “income^^ but to pres- 
cribe that the tax shall be chargeable not upon ‘‘income” 
(whether “income” be deemed to mean actual receipts and 
expenditure or any other general definition) but in ^ respect of 
“all income, profits or gains” as set out and defined in section 4 
and sections 0 to 12 of the Act. If there is any class of in- 
come that does not fall within the words that impose the charge 
in those sections, that class of income is not within the scope 
of the tax. 

For the method of accounting to he adopted %n computing 
*^income^ profits or gains f see Para 13 of the L T, IfL 

Accounting period to be adopted for determining assess- 
able income. 


Assessable Income (section 3). 

Under the Act of 1918 tax at the rates fixed for any year 
was levied on the income of that year. A provisional assess- 
ment was first made on the income of the preceding year and 
this assessment was subsequently adjusted and corrected when 
the income of the year in which the provisional assessment was 
made was ascertained. This system has now been abolished 
in the present Act whi ch provides for the tax at the rates sanc- 
tioned for any year being assessed finally on the income, pro- 
fits and gains of the “previous pear” [see paragraph 6) and tor 
the abolition of the adjustment systeni except in the cases 
spccitdly provided for in section 25 and in the provisos to sec- 
tion 68 of the Act. The provisos to section 68 of the Act are 
merely temporary provisions providing for the transitional 
period in the year 1922-23 and the only exceptions to the gene- 
ral rule that assessments are made finally on the profits ot trie 
previous year are contained in section 25 of the Act. Uncler 
the first two sub-sections of section 25, in order to guard against 
a possible loss of revenue owing to delay in making assess- 
ments on the profits of business that close down during tne 
course of a financial or commercial year, it is provicled that 
in such case, in addition to the assessment on the income oi the 
previous year, a further assessment may be made in the year in 
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wliicli a business, profession or vocation is (ilosinl down on tint 
income of that year. This is merely a tliscnttionnry and not 
an obligatory method of assessment to l>i^ ndoplt'd in ('x<u‘P“ 
tiional cases whei’c delay in making th<^ iissessimmi might load 
to a loss of revenue. 

The other class of cases provided for in sub-seiTion (3) of 
section 25 is confined to those particular bnsiu<‘SH, profetsHions 
or vocations on which ttix had been charged under tlu^- provi- 
sions of the Act of ldl8. Since the abolition <d’ tlu^ adjust- 
ment system meant that in the case of those particular I)UHim‘ss 
the tax would, had no special provision boen maths lutvt* to lx* 
paid on the profits of one year more than iimh‘r tli(‘ systom in 
force under the Act of 1918, it is specially pi*ovi<lt‘d that in tlu‘ 
year in which such businesses, prtd’essions <u* vm^ations 
close down, the adjustment provided for in tlu^ Act td‘ UHH 
shall be made. (Para 14 of the J. T. M.) 

Act of thk Indfax LKtusuATUUM — .P inanch Act. 

Income-tax can only be levied wIkmi tlu^ l(‘gislntur<‘ by an 
enactment passes the Finance Act annually fixing the ratt^s of 
income-tax and super- tax applicable for the year. rnUiss the 
Finance Act is passed notice under section 22(2) ctumot bv. 
issued. In practice, the Finance Bill is passtKl on(*.(‘- a. yt^ar, in 
April. But in November 1931? a Supphmumtary l^'inauct^ liill 
was introduced and passed, imposing a surcharge on irua>uu‘.-ta.x 
of 12i% for 1931-32 and 25% for 1932-33 ; and levying income- 
tax on incomes between Rs. 1,000/- and Rs. l,iH)9/- p(U* annum. 

PxNAKCE Act. 

Tax can only be levied when the annual llnance Act comes 
into operation. The finance Act fixes the rate of income-tax 
for each assessment year. As the Income-tax Act di‘als inendy 
with the basis, mode and the machinery of assc^ssimuit, so the 
annual Finance Act works as a fillip by fixing the rate and any 
initiation of proceedings is uMra vires, so long it is not p;i,sH(‘(i. 
Although the finance Act is passed once a year, generally in 
March, curiously enough a supplementary Finaiicui Ac4 was 
introduced and passed in November 1931, making th<^ income 
above Rs. 1000 taxable and imposing a surcharge of ]2i% bn* 
1931-1932 and 25% for 1932-1933 and 19 j 4-35. The rate of sur- 
charge was 25% in 1933-1934, and in 1934-1935 it remains 
the same. 

The right of the Finance Act to introduce a summary 
procedure in assessing income above Rs. 1000/- to Rs. 1999/- 
is very much resented, inasmuch as the Finance Act C!ui not 
control the substantive Act without amending the Jncomc-tax 
Act of 1922, The provisions relating to this summary proce- 
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dure by the Finance Act became the subject from time to time 
of adhoc action. 

Effect of the Supplemektaev Finance Act. 

The Income-tax Act deals merely with the basis, the method 
and the machinery of assesment, Ind does not contain, as the 
previous Act did, schedules specifying the rates at which 
income-tax shall be charged. These rates are determined by the 
Finance Act which is passed annually by the Central Legis- 
lature. 

But the passing of the supplementary Finance Act has 
resulted in the modification of the Income-tax Act, so much so, 
that the finance Act does not only determine the rate of tax 
but it also guides the basis, method and procedure of taxation 
of what is popularly called '‘lower limit cases.^^ 

Section 3 speaks of rate or rates imposed by any Act of 
the Indian Legislature and that Income-tax shall be charged on 
such rates. Necessarily section 3 is a charging section and 
“income-tax^^ means income-tax and super-tax. “Surcharge^^ 
is no doubt an additional income-tax and the imposition of 
surcharge under the Annual Finance Act cannot be legally 
challenged inasmuch as the Finance Act provides that the 
rate of Income-tax and super-tax shall be increased to such an 
extent and therefore imposition of surcharge is more for rate 
than for any procedure and up to this there cannot be any 
objection, serious or otherwise. 

But the introduction of summary procedure for incomes 
above Rs. 1000/- up to Rs. 1999/- by the Finance Act is some- 
thing novel and it seems to me that it cannot stand legal 
scrutiny, if challenged before a superior court. The substantive 
Act does not undergo any amendment, still the Finance Act 
which has no right to interfere with the basis of assessment 
is given authority to control the basis, method and recovery 
of taxation. 

In the Act of 1918, a separate chapter was introduced 
relating to the summary proceduce for the assessment of 
incomes above Rs. lOOO/-. As these incomes were exempt 
from tax when the Indian Income-tax Act of 1922 was enacted, 
these provisions were omitted. When however in 1931, 1932, 
the limit of exemption was once again lowered these provisions 
were revived and have been hitherto incorporated from year 
to year in the Finance Act — parallel not to bo found 
elsewhere. 

The authorities having found their mistakes, attempts arc 
now being made to insert section “39A^^ which provides for 
summary assessment. 
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The object is to introduce into the ixirinnneiit Jncoine-hix 
Law two sets of provisions rohitinfj; to the th^tnils of a.sst‘ssin<M»t 
which have in the recent past l)(‘en the snl)j<‘et from to 
time of adhoc action which has taken the 1‘orui eitlnn* of the 
entries in the Finance Act of the year or of notifuaitions nnihn* 
section (50 of the Income-tax: Act, 1022. The desirability of 
incorporating provisions of this natur(^ in th(‘ lnconu‘-iax At‘t 
itself rather than in the various Finance. Acts is th«‘ only 
alternatives 

Unfortunately the old pi*nctice (»f summary proeedun^ 
for lower limit cases is to go on unchu’ the h'iinme<‘ A <4,; 
the result is that the much talked s(^otion MIHA) has lud; been 
given effect to. 


Incomk AM) Oacital. 

The Act nowhere deriiics what “iueonie’’ is. On a n^enuuu^ 
to the Oxford dictionary we lind that “iiuMumr is a, p(‘riodi<‘.a.l 
receipt from onc^s work, business, lands or iru (‘sDtumts ; 
whereas the Now Standard dictionary stiys that “ine(vm(^” 
im])lics coining in to a p(u\son wdthin a, speciliisl time anil 
regularly from services, investinont, iffc. 

The Privy Council in the case of of lovooie- 

iaj:, Bengal v. SUav) Walhea Co, li}() I.O. 742, holds tlnjt 
tlic object of the Indian Income-tax Act is to tax “in(u>m<^/’, 
a term which it does not define. It is expanded, no doubt, 
into “income, profits or gains'^ but the ex|)auHion is morii a 
matter of words than of substance. Income, their Lordsliips 
think, in this Act, connotes a periodical monetary return “a 
coming iu^' with some sort of rcgulai'ity or expected ri^gularity, 
from definite sources. The source Ls not necessarily one whiifii 
is expected to be continuously productive of a definite return, 
excluding anything in the nature of a mere windfall. Thus 
income has been likened pictorially to fruits of a tre<^ or the 
crops of a field. It is essentially the produce of something, 
which is often loosely spoken of as “capitaP. But capital, 
though possibly the source in the case of income from sinuiri- 
tics, is in most cases hardly more than an element in the proc(‘Ss 
of production. 

The term “income^^ when contrasted with “capitaP^ means 
and includes not only income in its strict moaning, but also 
profits and gains. “Income'^ as contrasted not witli capital but 
with profits or gains in the Income-tax Act means “a pmuodical 
monetary return coming in^^ and accruing to the assossee 
independently and not as the net proceeds of a business 
carried on by the assessee as defined in section 2(4) of the Act. 
Income in this sense connotes incomings with regard to out- 
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jQCoing:^. On tlie otbcr hand ‘‘profifcs^^ in this connection are 
the Hiirpliis by which tlie receipts from the trade or business 
exceed the expenditure, necessary for the purpose of earning 
these receipts . — Comimssioner of Income-tax — Burma v. 
Bcnqalco Urban Co-operative Society, Limited, A. I. E. 1934, 
11 27. , 

TIio Judicial Committee of the Privy Council, in the case 
of Bijoy Sing Dudnria, 143 I. C. 145, has made a judicial 
pronouncement. The Eaja succeeded to the family ancestral 
l>roperty on the death of his father. Subsequently the step- 
mother brought a suit in which a consent decree was passed 
by which a fixed monthly suni was sanctioned to the step- 
mother and declaring the maintenance allowance as ‘"oharge^^ on 
his state. The Calcutta High Court held that the payment did 
not fall under any of the exemptions ; but the Privy Council 
reversed the decision holding that the amount is not income. 
Tiieir Lordships observe : “when the Act by section 3 subjects 
to charge all income^ of an individual, it is what reaches the 
individual as income which it is intended to charge. In the 
present case the decree of the Court by charging the appellant's 
whole resources with a specific payment to the step-mother 
has to that extent diverted his income from him and has 
•directed it to his step-mother ; to that extent what he receives 
for her is not income. It is not a case of the application by 
the appellant of part of his income in a particular way, it is 
rather the allocation of a sum out of his revenue before it 
became income in his liands.^^ 

Ekglise and Indian Cases op “Income and Capital.’^ 

In Hudson Bay Co. 25 T. L. E. 709, 5 T. C. 424, it was 
held that lands sold by the company in lieu of prices 
do not constitute profits earned in course of business but 
amount to realisation of capital. In Tehrayi Rubber Syndicate 
V. Farmer, 5 T. C. 658, a company was started to purchase 
lands and to develop the lands by rubber plantation. The 
said company purchased two estates and made plantations but 
iu course of a year had to wind up the business. Subsequently 
the company sold the estates for cash and shares. As the 
(company was not formed to deal in lands, it was held to be 
a case of appreciation of capital, 

Ordinarily profits made in an isolated transaction are not 
taxable — Virappa Cheitiar, A. 1. R. 1930, Mad. 123. But 
where a money-lender takes lands in satisfaction of his debts 
and sells them at profits later on, profits are taxable income — 
Chetiappa Chettiar, A. I. R. 1930, Mad. 49. 

Where a liquidator of a company distributes profits, so 
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lonpc undistributed, such profits nre not ijicoino— ^ h))iuiisswiwr 
of Inland Revenue v. Barrel, 0 T. ( \ 2 T. 

But finnual royaltj^ for a. copyrij^ht or patc^nt vijL»iii is 
“incomo^^ ; but whore such rights are sold mitrii^ht for (‘onsi- 
dcration, tlio consideration i*eceiv(‘d is a, (‘aiutal r(*(U‘ipt— 
Cartis Brovm TMl, v. Janfis,bl T. (I 741. A sum paid as 
royalty for the use of patent is not (vipital paynamt hut is 
income — lH’ Re : Coiisiantincs, 11 T. (1 

Mutual Concerns: BEXErrr vSo(ukties. 

It is a recognised pi'incii)le of law that a man (*inuu4. nmke 
a profit “out of himselP and it is tor this reason that mutual 
profits are not chargeable to income-tax. llnthu* this Invading 
may be mentioned “dividends ixjceived from cO“Opc‘rntivc 
societies in respect of purchases^^ {but not in r(‘sp{‘ot of slianss), 
profits of mutual insurance associations and of clu[>s where 
the only income is received from nannlKirs, who a,r<‘, at the 
same time proprietors. 

Tlio mutual benefit societies are formed with the <‘Xi)resH 
object of affording mutual help to tli(‘ iiKmilxu’s of such 
socioti(‘s. No portion of the income is taxable, mutmility 
being the essence. When the society is ine.orporated it does 
not become a separate legal entity — Nrio York Li/e luraranee 
Co, V. Styles^ 14 A. 0. 1)89, J(me,s v. Lanra^shire (ha! 
Owners Assoeiation, 1927 A. C. 827. Wheni the rnemb(»rs <yf 
the club are identical with those of the company, the principh^ 
of mutuality will not be considered as being disturbed. 

But when it carries business with ontsuhu’S, the (iSH(mc<^ 
of mutuality vanishes and the profits become taxable — I^ast 
V. London Asstimiice Corpornliou, 188;!, 10 A. C. 41)8, 
Equitable Life Assurance v. Bishop^ 1 Cl. B. 177, Liverpool 
Corn Trade Assoemtion yf. Monks, 110 and 

District Club, 55 Cal. 971. 

Tims it is clear that income is what ii person g(‘ts from 
another and not what he gets from himself — In, Re: Class’ 
gow Corporation ’Water Commissioner v. Muller, 2 T\ C. 
131, 141. 

It has already been stated that in tlie case of N( 0 V York 
Life Ass^ira}ice Co. v. Styles, 14 A. C. 381, it wa,s held iihat 
person contributing to a common fund for mutual insurance 
would not be regarded as carrying on business for the iiiu’iiose 
of earning profits. 

In the case of Royal Calcutta Turf Club, 4«S Cal. 844, 
Justice Sanderson observes : “the income of a, turf club consists 
of moneys paid by the public as (1) Entrance foes to the stand, 
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I^addocks, and (2) Enclosure or entrance fees paid by owners 
o£ race horses, (3) Book-makers^ license fees and (4) percentage 
on totalisatxonvS, besides moneys paid by ordinary members 

; In my judgment, upon the facts submitted to the Court, 

it must be held that the Royal Calcutta Turf Club is carrying 
on an adventure^ and concern in the nature of trade and 
consequently carrying on a business within the meaning of the 
section 3 of the Act, in respect of sums received under the 
first 4 heads mentioned in the case, from persons other than 
members of the club/^ 

The above was decided on the basis of the English case 
Carlisle Silloth Golf Club v. Smithy 2 K. B. 177 which 
is quoted to some extent below. 

“The Appellant, an ordinary member^s golf Club acquired 
land under lease from a railway company and laid out a golf 
court and erected a club house thereon. In addition 
to the members of the club, who are entitled to payment of an 
annual subscription to play on the links and two other 
privileges for the current year, a considerable number of 
visitors were permitted to use the club premises and to play 
on the links, in accordance with a provision, contained in the 
lease which required the club to allow such visitors to play on 
payment of certain green fees. The total expenditure in- 
curred by the club in maintaining the links in a proper condi- 
tion for play, exceeded the total amount of fees received from 
visitors ; it was held by the Court of Appeal that the appellants 
were carrying on an enterprise which was beyond the scope of 
ordinary functions of the club and asto which separate accounts 
might be kept, so as to ascertain whether there were any 
profits derived from green fees, and were therefore taxable 
under schedule D of the Income-tax Act’^ 

The learned Master of the Rolls observes : “it seems to me 
that there is real diflFerence between moneys received from 
members by the club and from strangers. I cannot draw any 
distinction between the gate moneys, which might be, I believe, 
sometime are, received by a Golf Club and green moneys ; in 
each case the club would be assessable.^’ 

Clubs anu Societies. 

In the United Service Club v. Croicti^ 2 L. JL19, the 
observations of Lord Macnaghten in the case of Iseio lork 
Life Assura 7 ice Co. v. Styles, 27 C. 460, were quoted thus : 
‘T do not understand how persons contributing to a common 
fund in pursuance of a scheme for their mutual benefit, having 
dealings or relations with any outside body, cannot be said to 
have made a profit when they find that they have overcharged 
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themselves and their some portions of the contributions may be 
safely refl^nded^^ 

Justice Martineau observes : ‘1 see no essential distinction 
between the case of such an association and that of a <dub 
whose members subscribe for their mutual benefit and I do 
not think tliat the money received by a club from the members 
composing it, can properly be regarded as income — a word whit‘h 
in itself seems to imply something received from outside/^ 

The Calcutta High Coui't in the case of IHhnfghar Dldrirt 
Chib Liiyiited, 32 C. W. N. 691, came to th(^ conclusion that 
the company was liable to tax on the profits inasmuch as, 
it was not a mutual trading society, making quasi profits, by 
trading with its own members and returning such profits to 
other members. 

In Mohiiiddm Sahib, 106 I. C., it was held that where a 
body of individuals worked and shared profits in toddy sliop, 
such combined profits were liable to tax. In Lucbiioir foe 
Association, 92 I. C. 257, it was held to be a separate entity 
liable to tax on its profits. Similar views were also expressed 
in the case of the Mahan j Bag Club. — (loireported). 

In Trichinopoly Hindu Permanent Fund Limited, 107 I. C. 
291, the society was held not “mutuaF^ and the entire profits 
were liable to assessment. The essence of mutuality was found 
lacking. But in Mylapore Hindu Permanent Fimd^ 1 1. T. C. 
217, it was held that the income of the fund is derived from 
interest paid by borrowers to shareholders and from outsiders 
and is divided among shareholders. The interest paid by 
members is not liable to tax as it does not come from outside, 
but the interest received from outsiders is liable to tax. 

Life Assubance Company. 

Life Assurance Companies may or may not be mutual 
pcieties, even though the assured participate in profits, for the 
income is derived not from the share-holders but from other 
^Equitable Life Assurance Society v. Bishop, 1 
Q, B. 177. 


Chit Fund. 

JJhdras* Mutual Benefit Co. Ltd. 1 1, T. C. 
IT-, a chit fund was conducted by the assesseo as stake holder, 
where the amount received in the auction was distributed 
amongst the chit holders. It was held that the sums wore 
not taxable. 

An exhaustive list of associations cannot be given but the 
toliowmg associations are generally established for mutual 
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benefits e. g. Bar Associations, Trade Associations, Chamber 
of Commerce, etc. 


Taxable Persons. 

‘TndividuaF^ has not been defined in the Act. The term 
includes within its purview, adlUlts and minors even. An 
individual is not assessed on his income 
Individual. derived from the Hindu undivided family, 

because the income of the Hindu Joint 
family is excluded in computing the total income of the 
individual members under section 14(1). An individual is 
thus not liable to pay income-tax and super-tax upon any sum 
A\hich he receives as a member of the Hindu undivided family ; 
nor is this sum taken into consideration in computing the total 
income, either for income-tax or for super-tax purposes, no 
matter whether the family is taxable or not. A corporation 
is an individual within the meaning of section 3 — Trustees of 
Sir Korimbhai Ibrahim Baronetcy, A. I. E. 1932 Bombay 106. 

Hixdu UnBIVIDEI) Pamiia". 

A Hindu undivided family is a group of persons, having 
a common ancestry, who owns properties or carries on business 
in common, sharing the profits jointly. There cannot be any 
specific apportionment of profits or losses to any member and 
no coparcener can claim any specific share. 

Under the Dayabhag system of Hindu Law, father and son 
do not constitute a Hindu undivided family as the son has 
no interest in the property or in the trading concern 
during the life time of the father. 

Under the Mitakshara school, a Hindu undivided family 
includes only those persons who have by birth an 
interest in undivided family. The interest of a co-parcener is a 
fluctuating interest, which can increase or decrease by deaths 
and births in the family — Sudm'sanam Mindry v. Narasingfi, 
25 Mad. 149 ; so long the family remains undivided, no question 
of specific share can arise. 

Division in a status can be effected by various ways, e. g-, 
by mutual agreement or by the expression of an unequivocal 
intention of separation. Whether there has been a separation 
or not is a question of fact, pure and simple, to be determined 
by the I. T. O. 

Once an erstwhile coparcener express his desire to divide the 
family the status becomes divided either by act of parties or by 
an express declaration. A formal declaration by a member 
before the Income-tax Officer about the separation of the Hindu 
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undivided family is sufficient to effect a partition — 
LatDmnimY. Hwrismgh 2Hl C- 538. But separation^ in food, 
mess or worship does not tantamount to a separation of the 
family. 

Under the Indian Income-tax Act 1922, a Hindu uiulivid(Kl 
family is regarded as a separate legal entity and individual 
coparcener of such family is not assessed in respect of his 
income from such family. 


Company. 

^‘Company^^ means a company as defined in the Indian 
Companies Act, 1913, or formed in pnrsnnncc of an Act (d* 
Parliament or of Eoyal Charter or Letters Patent. 

Company has got no taxable minimnm as regards itK^.omo- 
tax. The powers of a company are limited by the Articles of 
Association — Liverpool and. London Globe Irmiranre Co, v. 
BenneU 6 T. C. 327. 

There is such a legal fiction as ‘‘one man company”, i.c., an 
individual who enjoys practically all the shares, while a small 
portion of shares are allotted to few others. When the small 
portion of shares allotted to others really belongs to the 
individual who in fact is in sole control having power to d(^tor- 
mine rights and liabilities, then he alone is liable to income-tax 
on the entire amount at the rate applicable to his individual 
income — Dmshaw Manechji Petit^ 51 Bombay 372, But if on 
the other hand the few others are quite independent of the 
individual, the microscopic shares of them, cannot affect the 
company being recognised as “company” in the real sense of 
the term. 

A company that is wound up may not be assessable to 
income-tax — Tebru v. Farmer, 5. T. C. 658. 

In Agra Spvmi?ig a-nd Weaving Mills Co, Ltd, A. I. R. 1934 
All. 170, it was held that a company in liquidation is a 
company” within section 3 and the official liquidator of a 
company can be treated as its principal officer within the 
meaning of section 2 (12) 


Fijrm. 


Firms are legal entities, distinct from company. Finn has 
been defined as in the Indian Contract Act, where it is defined 
thus: persons who have entered into partnership with one 
another are called collectively a firm” 


A firm may be registered or unregistered and the assessment 
must be made on the firm as a whole and not on the partners 
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thereof. For the purpose oi computing profits for incom-tax 
purposes, a firm is a distinct legal entity and is different from 
its members. 


Association of Inbividuals. 

The Act does not define it, but it is also a legal entity 
distinct from a company or a firm. 

The term “other association of individuals^^ includes within 
its net, clubs, associations or unions. Where a body of 
individuals, working and sharing profit, in a certain toddy 
shop, makes some profit, it is chargeable u/s 3 as association 
of individuals — In re : Mahiuddin Sahib, 53 M. L. J. 719. 
Similarly a body of Trustees comes within the meaning 
of section 3, as association of individuals — In re: Hot:: Trust, 
Simla. A. I. E. 1930 L. 929. 

It has been held that under section 3, those who are 
liable for income-tax are also liable for super-tax — In re: Trust- 
ees of Sir Earivihlmi Ibrahim Baronetcy, A. I. E. 1932 Bombay 
106. 

In the case of Coynmissioner of Income-tax v. J. V.Saldhana, 
138 I. C. I, it has been held that the term association of 
individual in section 3, has no technical meaning. It merely 
means a group and when properties of a number of individuals 
are put together within the meaning of section 3, in such a 
case the whole group of individuals can be asessed through the 
person who carries on the business. 


Fob Any Year. 

The Indian Income-Tax Act 1922, provides that tax can 
only be levied in respect of the Income of the “previous yeaF^ 
and not in respect of the “assessment year^\ Consequently it 
follows that where a person has no source of income in the year 
1933 — 34 (previous year), he cannot be assessed in 1934—35 ; 
although he might have sources of income in that year. The 
underlying principle is- to assess the income of the “previous 
year^^ — See the case of Beharilal IMUck v. Commissioner of 
Income-tax, Bengal, 2 1. T. C. 328. 

The intention of section 3 is not to treat the income of the 
previous year merely as a measure of the unascertained income 
of tlie year of assessment, but to tax the assessee in the year of 
assessment upon the income received by him in the previous 
year — In re : Beharilal Mallick relied on ; 54 Cal. 630, In the 
matter of Tehrigarahenval Estate through Earn Prosad, principal 
officer, 147 I,C. 434. 
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Minimum Income. 

It has been stated that the company has got no^ taxable 
minimum, whereas other taxable persons e-g, individuals, 
association of individuals or firms have got a taxable minimum 
— Market Barhorongh Advertising Co,, 5 I. C. 95 and Old 
Mankind Conservative Association, 5 T.C. 

Non-eesidence. 

In the case of non-residence, income which neither ac*erucs, 
nor arises, nor is received, within British India, may bo liable 
to tax under the combined operations of sections 3, 4 and 42. 
Profits of a company outside British India on proniimns of 
participating policies, collected and sent by its branch in India, 
by investment outside India are profits or gains which can bo 
traced in India (relying on the case of Rogers Prati t^hHlac d* 
Co, 52 Cal. 1, Messrs. Steel BroiJmrs (0 Co. Ltd. A. T. R. 192(> 
R. 97)-J?2 the matter of Commissioner of Income-tax Bombay v. 
National Mutual Association of Australasia, 

Bonus Shakes. 

Where a company virtually makes a distribution to share- 
holders, under the guise of a loan or similar pretence, it may 
be held to be income for super-tax purposes in the hands of 
the recepient— v. C. 1. R. 10 T. C. 1. Much doponds 
on the particular circumstances of the case, as to whether the 
loan is genuine or not — C. 1. R. v. Samson, 8 T. C. 20 and 
Hally. C.LR. 5 A. T. C. 154. 

Many cases have been before the courts on the matter if 
whether bonus distributions by companies are income for the 
purposes of liability to super-tax. The decisions indicate that 
where the bonus is in some form other than cash c.g. shares, 
debentures etc., and there is no option to take it in cash, 
whether exercised or not, the amounts in question will not be 
liable to assessment to super-tax (see C, L R. v. Fishers* 
Fxecuiors 42 T. L. R. 340, Whitmore v, C. I, i?. 5 A. T. C. 1, 
C. I. R, V. Wright, 5 A, T. C. 525, and In re ; Bates, Ch (192.S) 
L.J.N.456). 

These decisions do not apply where the bonus takes the 
form of the distribution of the stock etc. in another company— 
Pool V. Guardian Investment Trust, 8 T. C. 167 or whore a 
dividend is^r^umed^to a company in payment for shares— aVc 

A surplus on Jiquidation, even when consisting largely of 
accumulated profits is not income for the purposes of super-tax 
in the hands of the share-holders— 6'. I R. v, Biirrel, 9 T. 0. 
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27. This would not apply, however, to current trading profits 
distributed by a liquidator. 

A dividend paid without deduction of tax out of funds 
which are not liable to assessment to income-tax will not be 
liable to super-tax in the hands of the recipients — Gimson v. 
a L R, 9 A. T. G 170. 

Where dividends or interest are declared after the sale of 
shares or other securities, the whole dividend, including any 
arrears from previous years, is regarded as income, in the 
hands of the transferee — G, L R. v. Forest, 8 T. C. 704, 
Wigmorev. Sitmmerson, 9 T. C. 677, C. L R, v. Oakley,^ 

T. C. 582 and In re : Leigh, 6 A. T. C. 514. (Trustees of the 
Estate of the late Sir David Yule,) 

To give a detailed idea about dividends converted into 
bonus shares or debentures, I propose to deal with the Calcutta 
High Court cases in details, touching the other connected cases 
along with it. 

The Commissioner of Income-tax, Bengal made a reference 
u/s 66(1) to the High Court 'at Calcutta to the effect whether 
the issue of debentures by way of bonus, constituted . “income^^ 
for the purposes of super-tax u/s 55. 

The Calcutta High Court negatived the reference holding 
that the issue of such debentures by way of bonus does not 
constitute income for the purposes of super-tax. 

SwAi^ Brewery Case. 

It was a decision' on an Act known as Dividend Duties Act 
of Western Australia which, to put it shortly, taxed dividends 
and contained a definition of ‘‘dividends^^ including within it 
every profit, advantage or gains intended to be paid or credited 
to or distributed among any member of any company. Admit- 
tedly a distribution of a bonus share is an advantage and nece- 
ssarily the Privy Council had no other alternative than to hold 
that it was a dividend within the meaning of the Act. It is clear 
that a shareholder in the above case was receiving bonus shares 
which were an advantage within the meaning of a highly 
artificial definition of the word “dividend” in a colonial Act 
notwithstanding that his proportionate share remained the 
same after the transaction as it had been before. — 30 T. L. R. 
199, 


Blott^s Case, — 1921 A. C. 171. 

In the above case, the decision of Swan Brewery Case was 
discussed threadbare by the House of Lords and it was held 
that the decision in the Swan Brewery Case turned upon the 


A 
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meaning of local statutes and it was a decision upon a parti- 
cular Act and is not o£ general application. 

Fisher^s Executors— 10 T. C. 302. 

The above case stands rather on the same footing with 
Blott^s case. It was a case where a limited company capitalized 
a part of its undistributed profits by issuing debentim's of 
stock in satisfaction of such bonus, there being no optioTi on 
the part of the share-holders to receive such bonus in cash. It 
was held that the bonus paid was not a distribution of profits 
and did not constitute income in the hands of the assossco. 


Trustees op the Estate op the Late Sir David Yui.e. 


Where in a meeting share-holders of a company desire to 
capitalize a part of the amount standing to the credit of the 
reserve fund by declaring a special capital bonus by issue of 
debentures ; it has been held that the point sabmitted before 
the High Court is completely covered by the decision in 
Fisher’s Executors, 10 T. C. 302 and that the issue of deben- 
tures by way of bonus does not constitute income in the hands 
for the purposes of super-tax. 


The Calcutta High Court approved the decision of the 
Madras Case of Binny & 82 LC. 682, and relied on the 

definition of * ‘income^^ as enunciated by their Lordships of the 
Privy Council in the case of Commissioner of Jneome-^tax, 
Bengal Vs. Shaw Wallace S Co., 136 1. C. 743. I may be 
permitted to add that the Privy Council case of Baja Bijoy 
Singh Duduria 6 I. T. C. 450 is also to the point. When the 
Act by section 3 subjects to charge “all income^^ of an indivi- 
dual, it is what reaches the individual as income which it is 
intended to charge and necessarily the issue of bonus shares by 
way of debentures is not income. 

I may be permitted to quote in some length the following 
observations in the case of Fisher^s Exeetdors. 


My Lords, the^ highest authorities have always recognised 
that the subject is entitled to arrange his affairs as not to 
attract taxes imposed by the Crown, so far as he can do so 
within the law, and that he may legitimately claim that advan- 
tage ot any express terms or of any omissions that he can find 
in his favour in taxing Acts. In so doing, he neither comes 
under liability nor incurs blame.^ It may be a question, however, 
whether these considerations of justice and public policy apply 
equal y to a limited liability company, a creature of the law 
strictly controlled by statute, in a case where it has no interest 
on of or escape from a tax that is not levied 
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Conversion op Dividend When Yields Inoome. 

1. Conversion of dividend is income if received in cash, 

2, Conversion of dividends as shares or debentures of the 
same company is capital. 

The Companies Act makes a special provision by -which a 
company can increase its capital by issuing bonus shares or 
debentures the shareholders getting draft on the capital of the 
company alone ; it is a thing in the nature of an extra share 
certificate in the company. The company has power to do 
what it pleases with any profits which it may make. It can 
choose whether it will divide its profits in meal or in malt ; 
provided the company violates no statute and also keeps within 
its Articles of association. 

4. (J) Save as hereinafter provided, this Act shall 

Application of Act. to all income, profits or gains, 

as described or comprised m section 
6, from whatever source derived, accruing or arising, or 
received in British India, or deemed under the provisions 
of this Act to accrue, or arise, or to be received in 
British India. 

(2) Income, profits and gains accruing or arising 
without British India to a person resident in British 
India shall, if they are received in or brought into 
British India, he deemed to have accrued or arisen in 
British India and to he income, profits and gains of the 
year im which they are so received or brought, notwith- 
standing the fact that they did not so accrue or arise in 
that year. 

Provided that nothing contained in this suh-section 
shall apply to cmy income, profits or gains so accruing 
or arising prior to the 1st day of April 1933, unless 
they are income, profits or gains of a business and are 
received in or brought into British India within 
three years of the end of the year in which they accrued 
or arose : 

Provided further that nothing in this sub-section 
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shall apply to irhcome from agriciiMiire amimj or adorn- 
ing in a State in India from land for wlmh any annual 
payment in money or in kind is made to the State. 

Explanation. — Income, profits or gains accruing or 
arising without British India shall not be deemed to be 
received or brought into British India within the nu^an- 
ing of this sub-section by reason only of the fact tliat 
they are taken into account in the balance sheet prepared 
in British India. 

(5) This Act shall not apply to the following (dasses 
of income : — 

(i) Any income derived from property held under 

trust or other legal obligation wholly for 
religious or charitable purposes, and in the 
case of property so held in part only for 
such purposes, the- income applied, or 
finally set apart for application, thereto. 

(ii) Any income of a religious or charitable insti- 

tution derived from voluntary contributions 
and applicable solely to religious or chari- 
table purposes. 

(m) The income of local authorities. 

(ir) Interest on securities which are held by, or 
are the property of, any Provident Fund to 
which the Provident Funds Act, 1897, 
applies. 

(c) Any capital sum received in commutiition 
of the whole or a portion of a pension, or 
in the nature of consolidated compensation 
for death or injuries, or in payment of any 
insurance policy, or as the accumulated 
balance at the credit of a subscriber to 
to any such Provident Fund. 

(i’i) Any special allowence, benefit or perquisite 
specifically granted to meet expenses 
wholly and necessarily incurred in the 
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performance of the duties of an office or 
employment of profit. 

(ru) Any receipts not being receipts arising 
from business or the exercise of a profess- 
ion, vocation or occupation, which are of 
a casual and non-recurring nature, or are 
not by way of addition to the remunera- 
tion of an employee. 

{viii) Agricultural Income. 

{n) Any income received by trustees on behalf 
of a recognised provident fund as defined 
in clause (a) of section 58 A. 

In this sub-section "'charitable purpose"’ includes 
relief of the poor, education, medical relief, and the 
advancement of any other object of general public 
utility. 

NOTES. 

"'Statement of Objects and Reasons of the New Amendment 

Under section 4{2) of the Indian Income-tax Act (XI of 
1922) income derived from sources abroad by a resident in 
British India is liable to Income-tax in British India only if 
(a) it is derived from bnsiness and (b) it is received in or 
brought into British India within three years from the end of 
the year within which it accrued, arose or was received 
abroad. 

2. There seems to be no logical ground for not treating 
other classes of foreign income of a resident in British India 
(for example, income from investments abroad) on the same 
footing as income from business, nor does there seem to be any 
valid reason why foreign income should not be liable to tax 
whenever it is received in or brought into British India. 

3. It is therefore proposed to amend the section in ques- 
tion so as to render all foreign income of a resident in British 
India from ivhaiever source received, liable to income-tax in 
British India, whenever it is received in or brought into British 
India. 

Simla, the 16th June 1932, A. A. L. Parsons^^ 

When Income Earned Outside British India Is Taxable. 

Sectioned): — The act applies to all income from what- 
ever source it is derived if it accrues or arises or is received in 
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British India, or is, under the provisions o£ the Act, deeiUGcl 
to accrue or arise or to be received in British India* The tax 
is, therefore, payable on all income arising or accruing in Bri- 
tish India whether the recipient resides in British India or not 

case No. 5 in Volume 11). The tax is also payable in 
respect of income received by a resident in British India 
irrespective of whether it accrued or arose within or without 
British India. Tax is also payable in respect of income which 
is “deemed under the provisions of this Act to accrue or arise 
or to be received in British India^^ The particular cases 
where income is “deemed under the Act to accrue or arise or 
to be received in British India^^ are specified in section 4(2), 
section 7(2), section 11(3), and section 42. 

Section 4(2) was inserted in the present Act owing to the 
tax having previously been evaded in the case of income 
accruing or arising out of British India and received in British 
India by bringing in the said income at intervals and claim- 
ing that as such income was not received in British India in 
the year in which it arose or accrued out of British India, it 
was, when brought into British India, not income but accumu- 
lated profits or savings or capital. The sub-section is restricted 
in its application to the case of business profits or gains and 
provides with respect to such profits or gains that they sliall be 
deemed to be profits and gains of the year in which they are 
received or brought into British India notwithstanding* that 
they did not accrue or arise in that year, provided that they 
are so received or brought iu within three years of the end 
of the year in which they accrued or arose. The provision 
relates, of course, merely to income, profits or gains, and not 
to the importation of capital ; it provides, for the inclusion in 
the assessable income, profits or gains of the year in which it 
was received or brought into British India, of business profits 
or gains accruing or arising within the previous three years 
which would, apart from the provision of this sub-section, have 
been teable had they been brought into British India in the 
year in which they arose or accrued. 

(2) TcLxcition of foreign incouiesi — 'Section 4: (2) was inserted 
in the present Act owing to the tax having previously been 
evaded in the case of income accruing or arising out of British 
India by bringing in the said income at intervals and claiming 
that as such income was not received in British India in the 
ye^r in which it accrued or arose out of British India, it was, 
when brought into British India, not income but accumulated 
profits or savings or capital. The sub-section applies to all 
incomes, profits and gams accruing or arising outside British 
India to a person resident in British India and provides with 
respect to such income, profits and gains that they shall be 
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deemed to be income, profits and gains of the year in which 
they are received or brought into British India notwithstanding 
that they did not accrue or arise in that year. The provision, 
of course, merely relates to income, profits and gains and not 
to the importation of capital. It does not apply to income, 
profits and gains which accrued or arose before the 1st day of 
April 1933, on which day the sub-section in its present form 
came into force. Income, profits or gains which accrued 
before the 1st day of April 1933 will be liable only if they are 
income, profits and gains of a business and are received in or 
brought into British India within 3 years of the end of the year 
in which they accrued or arose. Income, from agriculture 
arising or accruing in an Indian State from land for which any 
annual payment in money or in kind is made to the State is 
also not liable under this sub-section. 

In the Madras High Court Case No. 4 of 1919, Board of 
Revenue, Madras, versus Ramanadhan Chetty (I, Srinivasan 
Tax Cases, page 37), it has been held that profits derived from 
business carried on outside British India by persons resident in 
British India are not liable to assessment under the Act if the 
profits are not remitted to British India. The assessee in this 
case who resided in British India was a proprietor of a money- 
lending business carried on by his agents in various places 
outside British India. The only part taken by the proprietor 
in the business was to acquaint himself with the state of busi- 
ness abroad and occasionally to issue general instructions, and 
it was not disputed that none of the income accruing abroad 
had ever been transmitted to him in India. 

In the Bengal High Court Case No. 56 of 1921, Bengal Nag- 
pur Railway Company, Ltd., versus Secretary of State for India 
(I, Srinivasan Tax Cases, page 178), it has been held that the 
Bengal Nagpur Railway Company is not liable to pay tax on 
the interest guaranteed by the Secretaay of State. This ruling 
should be followed in the case of all Railway Companies where 
the interest is guaranteed by the Secretary of State and is paid 
in England only. It does not apply to cases where the interest 
is guaranteed by an authority other than the Secretary of State 
or is paid in India. 

Is interest on the sterling securities of the Government of 
India or on the sterling securities issued by English companies 
carrying on business in British Lidia liable to Indian income- 
tax ? — Where such interest is received by the debenture or 
security holder in British India, it is clearly liable to Indian 
income-tax under section 4(i) » where, however, it is not 
received in British India, the tax will only be payable under 
the terms of the same section if the interest can be held to 
accrue or arise there. “Accrue or arise^^ as used in this con- 
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nection are general words descriptive of a riglit to receive, and 
in this view the relevant portion of section 4(/) of the Act 
may be paraphrased by stating that the income to wliieh the 
Act applies is income received in British India or income which 
there is a right to receive in Britisli India. If tliis test is 
applied, interest on the sterling securities of the Government 
of India, if not received in British India, will not be chtn*g(‘.- 
able with Indian income-tax ; and similarly the interest on 
sterling debentures issued by companies will not be chargeable 
if, as is usually the case, there is a right to receive it in Eng- 
land. For the purpose of the test it is immaterial in what 
currency the security or loan and its interest is^ expressed, and 
consequently the same principle is also applicable in deter- 
mining the liability to Indian income-tax of the interest on 
foreign (other than sterling) debentures. On the other hand, 
interest on promissory notes of the Crovernment of India cn- 
faced for payment in England is liable to Indian income-tax, 
since here the right to receive payment of interest is a right 
to receive it in India, and the concession by which Govornment 
paper can be enfaced for payment of interest in London does 
not constitute any part of the actual contract entered into by 
Government. 

JSxemptiom — Incomes excluded fioin total income^^ i — In 
addition to the exemptions mentioned in section 4 the 
following further exemptions have been made by the Governor 
General in Council in exercise of the powers conferred by 
section 60 of the Act. 

The following classes of income shall be exempt from the 
tax payable under the said Act and they shall not be taken 
into account in determining the total income of an assessce 
for the purposes of the said 'Act : — 

(1) The oflScial allowance which an agent of a Prince or 
State in India, who has been duly accredited to represent the 
Prince or State for political purposes in any place within the 
limits of British India, receives as such agent in British India 
from the Prince or State ; and the ofiBcial salaries and fe(‘s 
received in India from their Government by foreign Consuls, 
whether tie carriere or not and whether foreign or British sub- 
jects, and by Representatives and Consular employees (whether 
foreign or British subjects) who are members of a permanent 
consular service. 

(The latter portion of this exemption applies only to salaries 
and fees received from their Governments and not to any other 
income, profits or gains, accruing or arising to them or received 
by them in British India). 

(*2) The salary and allowances paid by a State in India 
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during the period of deputation to any person deputed by the 
State for training in British India. 

(3) Scholarships granted to meet the cost of education. 

(4) Such portion of the income of a member of His Majes- 
ty's Naval, Military or Air Forces, British or Indian, or of the 
Royal Indian Marine as is compulsorily deducted from his 
salary by the orders, or with the approval of Government for 
payment to a mess, wine or band fund, 

(5) The allowances attached to — 

The Victoria Cross ; 

The Military Cross ; 

The order of British India ; 

The Indian Order of merit. 

The King’s police medal. 

The Indian police medal. 

(5A) The interest on Govt, securities held by or on behalf of 
Ruling chief and princes of India as their private property. 

(6) ‘Jangi Inams^ awarded to Indian officers. Indian other 
ranks and followers in respect of services in the Great war. 

(7) The yield of Post Office cash certificates. 

(8) The interest on deposits in the Post Office Savings Bank. 

(9) The income of a University ar other educational 
institution existing solely for educational purposes and not 
for purposes of profit. 

(10) The salary of His Majesty’s Trade Commissioner in 
India. 

(11) The salary of the Canadian Trade Commissioner in 
India at Calcutta. 

(12) The salary of the Trade Commissioner in India of the 
United States of America, and of any members of his staff who 
are citizens of the U. S. A- and have been detained for duty 
with the said Trade Commissioner by the Government of the 
said States. 

(13) The salaries of the correspondent of the International 
labour office, New Delhi and his staff. 

(13A) The salaries of the organiser and manager of the 
Branch officer of the League of Nations, Bombay and his stafl. 

(13B) The salaries of Khasdars and levies employed in the 
tribal territory or the N. W. F. and of all persons employed in 
the tribal levy service in Baluchistan. 

(14) The gratuities which are granted to officers and others 
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in respect of wounds or injuries received cither in action or in 
the performance of duty otherwise than in action in His 
Majesty^s Naval, Military or Air forces , British or Indian or in 
the Auxiliary Force, India, or in the Indian Territorial Force 
or in the Eoyal Indian Marine. 

(15) The gratuities which are granted to the widows, 
children or other relatives of officers and others wlio are killed 
in action or suffer violent death due directly or wholly to war 
service, or are killed or die of injuries sustained on flying duty 
or while being carried on duty in air craft under proper autho- 
rity, or die within seven 3 ? ears from wounds or injuries so re- 
ceived. 

(16) Retiring gratuities with increments thereto granted 
under the rules framed by the Secretary of State in Council 
in pursuance of the Royal Warrant dated the 25th April 1922. 

(17) Gratuities sanctioned under Army Instruction (India) 
No. 223, dated the 21 st March, 1922, for regular Royal Engineer 
Officers on the Indian establishment belonging to the Survey 
or Railway Department and regular Indian Army Officers of 
the Survey Department. 

(18) Gratuities granted to Assistant Surgeons of the 
Indian Medical Department in Military employment declared 
surplus to establishment under Army Instruction (India) 
No. 516 of 1924. 

(19) Gratuities which are granted by the Railway Board 
or under general order issued by the Railway Board to em- 
ployees on their retirement or discharge from service or in the 
event of their death while in service, to their widows or 
children or other members of their families. 

( 20 ) Extraordinary gratuities which are granted by Govern- 
ment or by Railway Administrations to Government or Rail- 
way servants (or to their widows, children or other representa- 
tives, as the case may be) who are injured or killed in the execu- 
tion of their duties or who suffer injury or death owing to 
devotion to duty, 

( 20 A) Gratuities granted to the staff of the Indo-European 
Telepraph Dept, in pursuance of the resolution of the Secretary 
of State for India in council dated the 24th June 1930, 

(20B) Gratuities granted under paragraph 6 of Army Ins- 
truction (India) No. lUl dated the 9th September 1930. 

allowance or salary paid in the United Kingdom 
to officers of Government on leave or on duty in that country 
whether such allowance or salary is paid in sterling in the 
United Kingdom or by means of negotiable rupee drafts on a 
bank m India. 
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(22) The leave allowance or salary drawn from any Colo- 
nial Treasury by officers of Government on leave or on duty 
in the Colony. 

^ (23) Leave salaries or leave allowance paid in the United 
Kingdom or in a Colony, to officers of local authorities, or to 
the employees of Companies, or of private employers on leave 
in the United Kingdom or in such Colony. 

(24) Vacation salaries paid in the United Kingdom or in a 
Colony to Judges of High Court or of Chief Courts, to Judi- 
cial Commissioners, or to other officers of Government, when 
on vacation therein. 

(25) The pensions of officers of Government residing out of 
India drawn from any Colonial Treasury or paid in the United 
Kingdom, whether such pensions are paid in sterling or by 
means of negotiable rupee drafts on a bank in India. 

(26) The salaries of the lighthouse keepers of light houses 
in the Eed Sea. 

(27) The pensions paid in the United Kingdom, or in a 
Colony to officers of local authorities or employees of com- 
panies or of private employers, such officers or employees 
being resident of India. 

(28) The interest on Mysore Durbar Securities. 

(29) Pensions granted to officers of His Majesty’s Navab 
Military or Air Porces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territotial Force, or of the 
Royal Indian Marine in respect of wounds or injuries received 
in action or in the performance of their duties as members of 
such forces otherwise than in action. 

(30) Pensions granted to members of His Majesty^s Naval, 
Military or Air Forces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territorial Force, or of the 
Royal Indian Marine, who have been invalidated from service 
with such forces on account of bodily disability attributable 
to, or aggravated by, such service. 

(31) Value of rations issued in kind or money allowances 
paid in lieu thereof, to any officer or other rank in His Majes- 
ty's Naval, Military or Air Forces, British or Indian, or in the 
Auxiliary Force, India, or in the Indian Territorial Force, or in 
the Royal Indian Marine ; and 

(32) Value of rent-free quarters occupied by, or money 
allowance paid in lieu thereof to Indian officers, British 
Warrant and non-commissioned officers and men of His 
Majesty^s Military or Air Forces, and British and Indian 
Warrant officers of His Majesty^s Naval and Marine Forces ; 
in all cases irrespective of whether the individual concerned 
is married or single. 



60 THE INDIAN INCOME-TAX ACT [S. 4 

(33) Conservancy allowance granted in lieu of free conser- 
vancy to non-departmental Warrant and non-coinmissioned 
officers of tbe Indian Unattached List, departmental non-commi- 
ssioned officers of the Indian unattached list not in receipt 
of consolidated rates of pay and Warrant and non-c^mmissiod 
officers of the permanent staff of the Auxiliary and ierritorial 
forces. 

(34) The value of the free education provided^ for the 
children of British Warrant and non-commissioned officers and 
any grants-in-aid made to British Warrant and non-commis- 
sioned officers in lieu of the provision of free education lor 
their children. 

(35) The income of persons, other than persons in the 
service of the (government, residing in the district of Angul. 

(36) The perquisite represented by the right ^ of any of the 
officers specified in the annexed list to occupy free of rent as a 
place of residence any premises provided by Groverament. 

List oe Officers. 

The Governor-General, 

The Commander-in-Chief, 

The Governor of a Governor's Province, 

The Chief Commissioner of any of the following Provinces, 
namely : — 

British Baluchistan, 

Delhi, 

Ajmer-Merwara, 

Coorg, 

and the x4.ndaman and Nicobar Islands ; and any first class 
Resident in the Political Department. 

(37) Such part of income in respect of which tax is payable 
under the head “Property’^ as is equal to the amount of rent 
payable, but not paid by a tenant of the assessee, where 

(a) the tenancy is hona fide ; 

{!)) the defaulting tenant has vacated, or steps have 
been taken to compel him to vacate the property ; 

(c) the defaulting tenant is not in occupation of other 
property of the assessee ; and * 

id) the assessee has taken all responsible steps to 
institute legal proceedings for the recovery of the 
unpaid rent. 
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(38) lump grants made by Government to the Indian 
Church — 

(1) for the provision of episcopal supervision and 

ministrations ; 

(2) for the payment of allowances to clergymen enter- 

tained in lieu of Chaplaincies reduced ; and 

(3) in lieu of the grants-in-aid at present given for the 

entertainment of clergymen of the Additional 

Clergy Society under Articles 602 and 603 of the 

Civil Service Regulations. 

The following classes of income shall be exempt from the 
tax payable under the said Act, but shall be taken into account 
in determining the total income of an assessee for the purposes 
of the said Act : — 

(1) The interest on Government securities purchased 
through the Post OfiSce and held in the custody of the Accoun- 
tant-General, Posts and Telegraphs. 

(2) Sums received by an assessee on account of salary, 
bonus, commission or other remuneration for services rendered, 
or in lieu of interest on money advanced, to a person for the 
purposes of his business, where such sums have been paid out 
of, or determined with reference to, the profits of such business, 
and, by reason of such mode of payment or determination, 
have not been allowed as a deduction but have been included 
in the profits of the business on which income-tax has been 
assessed and charged under the head “biisiness^^ ; 

Provided that such sums shall not be exempt from the 
payment of super-tax unless they are paid to the assessee by a 
person other than a company and have already been assessed 
to super-tax. 

(3) The profits of any Co-operative Society other than the 
Sanikatta Salt-owners Society in the Bombay Presidency for 
the time being registered under the Co-operative Societies Act, 
1912 (II of 1912), the Bombay Co-operative Societies Act, 
1925 (Bombay Act VII of 1925X or the Burma Co-operative 
Societies Act, 1927 (Burma Act VI of 1927) or the dividends 
or other payments received by the members of any such Society 
on account of profits. 

The exemption which extends both to income-tax and 
super-tax applied only to '‘profits^^ in the strict sense of the 
word as used in the Act and does not include “income^’ de- 
rived by Co-operative Societies from interest on securities or 
dividends. The Societies whose income liable to income-tax 
is not taxable at the maximum rate or who have no income 
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liable to tax should apply to the income-tax Officer concornod 
for the issue of exemption, certificates authorising persons pay- 
ing interest on securities not to deduct any tax at source or to 
deduct tax at a lower rate than the maximum, as the case may 
be. Where a Co-operative Society incurs a loss under any 
head of income that has been exempted under tax by Noti- 
fication u/s. 60(1) of Act, such loss may be set oft* u/s. 24 
against any income that is not so exempted. 

(4) Such part of the profits or gains of a firm which has 
discontinued its business, profession or vocation as is propor- 
tionate to the share of an assesses in the firm at the time o£ 
such discontinuance, if tax has any time been charged on such 
business, profession or vocation under the Indian Income-tax 
Act, 1918 (VII of 1918), or if an assessment has been made on 
the firm in respect of such profits or gains under sub-section (1) 
of section 25 of the Indian Income-tax Act, 1922 (XI of 1922). 

Apart from the particular cases of Co-operative Societies 
and of Government securities purchased through the Post 
Office, and held in the custody of the Accountant-General, 
Posts and Telegraphs, the income or portions of incomes 
exempt under section 4 of the Act and under the orders of the 
Governor-General in Council under section 60 of the Act 
referred to above are not only not subject to income-tax or 
super-tax, but they are also not to bo taken into account in 
determining the rate of tax on other income ; they are ex- 
cluded from consideration altogether. (I. T. Manual.) 

Allow A ijfCEs in* Assessing Pbofits for Railway or 
Tramway Business. 

The following modification has been made in respect of 
income-tax in favour of income derived from railway or tram- 
way business (other than an electric tramway) : — 

An assessee deriving income from a railway or tramway 
business may at his option require that in com- 
puting the profits or gains of such business the 
lollowing allowances shall be made in lieu of the 
allowances specified in clauses (v), {vi) and {vU) of 
sub- section (2) of section 10 of the said Act, 
namely, the^ actual expenditure incurred by the 
assessee during ths previous year on repairs, rc- 
replacements and renewals of plant, machinery, 
builclmgs and furniture which are the property of 
the assessee ; 

Provided that an assessee who in any year has exercised 
the option heranbefore conferred shall not be en- 
titled save with the consent of the Commissioner 
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of Income-tax to withdraw that option in any 
. -subsequent year : 

Provided further that nothing in this notification shall 
apply to an electric tramway. {Para 18 of I, T. M.) 

Exemption of income derived from property held under a 
reUgio?fnS or charitable trmL — Under section 4 (.!/) ('i) income 
derived from property which is held under a purely religions 
or charitable trust or taidsr aJiy other lecfal obligation that it 
should be utilised for religious or charitable purposes is 
exempt. The word ‘property^ in this section doe’s not bear 
the restricted meaning that it bears in section 9 of the Act 
but includes securities, a business, or share in a business. 

Section 4 (»9) (i) exempts two categories of income. First, 
income from property which is dedicated absolutely and 
secondly, in case of qualified dedication, so much of the income 
as is applied or finally set apart for application to religious 
or charitable purposes. 

In the case of absolute dedication, where there is no 
outstanding secular interest reserved by the trust, the exemp- 
tion is complete. In the case of qualified dedication, the trust 
reserves a secular interest to beneficiaries, Shebaits or heirs 
of the founder, etc. This secular interest is assessable to 
income-tax. Suppose 60 per cent, is under the trust appli- 
cable to religious or charitable purposes and 40 per cent, 
distributable among the heirs of the settlor. The 40 per cent, 
is assessable. Suppose also that only 50 per cent, is actually 
applied or set apart for religious or charitable purposes and 
the heirs or the shebaits misappropriate 10 per cent. The 
10 per cent, is under the section also assessable. 

The maintenance of a shebait may or may not come within 
the category of religious or charitable purpose. It depends 
on the circumstances of the case. If, for instance, a dedication 
is absolute and a small portion of the income is given to the 
shebait for his remuneration for carrying out the trusts of the 
endowment, it would not be secular. If, on the other hand, 
a fixed sum is given to religious or charitable purposes and the 
residue of the income is given to the shebait for his mainte- 
nance, the residue would be held to be secular. 

The test is whether a suit for partition lies for division of 
the residue. If it does, then the residue is secular and asses- 
sable. In such case, any portion of the dedicated, i.e., ordi- 
narily exempted income which may be misappropriated would 
also be assessable. 

Section 4 (3) (ii) similarly exempts the income of religious 
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or charitable institutions which is derived from voluntary 
contributions and is applicable solely to religions or charitable- 
purposes. 

To secure exemption under clause (i) or clause ('//) of section 
4 {3) the income of religious or charitable institutions and 
income derived from property held for religious or charitable 
purposes need not be actually spent on religious or charitable 
purposes in the year of receipt It is sufficient if it is sot asid(i 
for those purposes. In the case of mired trusts, the income- 
tax authorities are required to enquire into the application 
of the income. Where property is held in part only for reli- 
gious or charitable purposes a proportionate share of any ex- 
penses incurred on management should be considered as applied 
to those purposes. 

To remove doubts regarding the application of these two 
clauses, read with the definition of ‘charitable purposes, to 
universities and other educational institutions the special 
exemption under section 60 of the Act mentioned in para- 
graph 17 (^) was made. 

Attention is also invited to the exemption mentioned in 
paragraph 17 (3) of scholarships granted to meet the cost of 
education in the hands of the recipients of the scholarsliips. 

Exemption of incomes of Local Authorities* [Section 4 (3} 
(m).]—A “Local Authorit/^ is defined in section 3 (28) of the 
General Clauses Act as a “municipal committe, District Borad^ 
etc., legally entitled to, or entrusted by the Government with 
the control or management of a municipal or local fund^\ The 
words “legally entitled to or entrusted by the Government 
witV^ should be construed to mean “entitled by the law of 
British India to or entrusted by a Government authority in 
British India with.'' It follows therefore that there can bo no 
local authority" outside British India within the meaning of 
clause (nY) of sub-section (3) of section 4 of the Income-tax 
Act. This view does not of course apply to local authorities 
m British administered areas in Indian States to which the 
Income-tax Act and the General Clauses Act have been applied. 

. [Sections 4 (3) (io) and 

1 I section 4 (3) (tv), the interest on securities 

Provident Funds Act 
Act XIX of 1925), applies, is exempt from tax. 
bimilarly under section 4 (5) (r), capital sums paid as accumu- 
lated balances at the credit of subscribers to suc/i funds are 
exempt trom tax and arc not included in computing their “total 
income . flic iconls accumulated balancd’ inckale not only 
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conirihidians lint fiho iiitrmt, theiym. Under section 15 (1), 
contributions iiaid by a subscriber to such funds are also 
exeiniit from income-tax to the extent noentioned in section 15 
(.-/). Contributions by employers to such funds stand on a 
totally cliiTcrent footing and are dealt with in paragraph 49. 
For .special privileges for “recognised” provident funds see 
pai'agraph tiO-A et seg. 

The exemptions granted to Provident Insurance Societies 
which coni])ly with the provisions of the Provident Insurance 
Societies Act, 1912, or which have been exempted from its 
provisions, were withdrawn by the Income-tax (Amendment) 
Act, 1924 (XI of 1924). Provident Insurance Societies to 
which the Provident Insurance Societies Act applies, or which 
have been exempted from its provisions and which were in 
existence before 1st April 1924 will continue to enjoy the 
exemptions under sections 4 (cl) (iv) and («/•) and section 15 (J) 
to which they were entitled under Act XI of 1922 before it 
was amended by Act XI of _ 1924. These concessions cannot 
be claimed by any other Provident Insurance Societies. 

A special exemption has been granted [see paragraph 17 
(1.9) ] in respect of gratuities paid out of Railway Provident 
Funds on the retirement or death of the members. 

Mkakino Of The Wobd “SECuBiaiEs” As' Used Ih 
Section 4 (3) (iv) 

The definition of the phra.se “interest on securities” in 
section 8 of the Act, should not be applied to determine the 
interpretation to be given to these words in section 4 (3) (iv) 
since the words as used in section 8 are in a specially restpicted 
sense and do not cover, for example, interest on so typical a 
form of security as a mortgage. Nor should the meaning of 
the word “securities” in section 4 (3) (iv) be restricted to the 
ordinar’y limited legal sense in which it must always have refer- 
ence to a loan. Provident Funds are entitled to invest in any 
trustee security, and it has not been the intention of Govern- 
ment to discriminate between the various classes of investments 
which arc thus legally authorised. The word “securities” in 
section 4 (3) i^) should therefore be interpreted as covering all 
securities mentioned in section 20 of the Indian Trusts Act. 
(1. T. Manual). 

Perquisites or Benefits Not Capable of Conversion 
INTO Money. 

The provision in section 3 (2) (w) of the Act of 1918 that 
“any perquisite or benefit which is neither money nor reason- 



THE INDIAN INCOME-TAX ACT 


<36 


IS. 4 


ably capable of being converted into money^^ was not liable to 
tax:, has been omitted in the Act, as the existence ol: that pro- 
vision made it impossible to assess to income-tax, rent-free 
residences in cases where the assessee had not tlio power to 
sub-let, while rent-free-residence were liable to the tax whore 
the assessee had the power to sub-let. An explanation had 
been added to section 7 (1) of the Act specifically providing 
for the taxation of perquisites in the form of rent-free 
residences. 


Under section 7 (1) of the Act, all perquisites received by 
an employee in lieu of or in addition to salary or wages arc 
liable to the tax. House-rent allowances and the value of 
rent-free quarters form additions to the remuneration of an 
employee; and even where residence in a particular town or 
building is necessary for the proper performance of the 
employee’s duties, such allowances or perquisites cover expenses 
of a personal character which the employee would otherwise 
have to incur. They do not therefore “meet expenses wholly 
and necessarily incurred in the performance of the duties of 
an office or employment of profit” and are therefore not covered 
by the exemption in section 4 (3) of the Act and are 
taxable under section 7 or section 12. 


Two conditions have to^ be fulfilled before the exemption 
specified in section 4(3) {vi) can apply. The expenses incurred 
in the performance of his duties as an employee ; and the allow- 
ances or perquisites must have been granted by the employer 
with the set purpose of meeting the extra expense thus caused 
to the employee, and that extra expense only. It is thus a 
question of fact in each case whether house-rent allowance or 
the value of rent-free quarters is exempt from the tax, but the 
following examples will serve to indicate the lines on which the 
decision should be made : — 


(a) A Currency Officer is granted rent-free quarters in 
his Currency Office. Even though his residence 
in that office is necessary for the proper per- 
formance of his duties, he will be liable to the lax 
on the value of his rent-free quarters, since he 
womd in any case have had to provide himself 
with a residence and the perquisite does not 
therefore meet expenses wholly incurred in the 
pertormance of the duties of an office or emDlov- 
ment of profit. ^ 


(h) A firm in Calcutta makes a practice of providing its 
employees with reat-free_ quarters, and houses 
e of its employees in its business premises as 
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dorks. The employees of the firm ineliid- 
iuj»:tluM'(‘sidont derks, will, as ia the previous 
ousts be litiblc to income-tax on the value of their 
reut-lro.o quarters. 

(r) A (Jovernmont ollicc has its headquarters in Bombay, 
hut procc'ods for some months in the year else- 
wheiss and jxrants its ministerial establishment 
housoremt allowance or rent-free quarters in the 
plac(' to^ \vnicli it proceeds with the specific object 
of imovidiiig for the maintenance of a second and, 
from the [)oint of view oE the grantees, unnecess- 
sary rosidcncc in order that they may perform 
thoir duties there. The allowance or the value 
of r(*nt-iree quarters will be exempt from income- 
tax. 

In all cas('a where rent-free houses form part of the perqui- 
sites of an (‘inployeo, the cash value of such a house to the 
o(‘Cuin<*r shiMild, in no case, be deemed to be more than 10 per 
ivniit. of the salary of the employee. Where an employee is 
provided with rent-free furnished quarters, no attempt 
should be. made to split the smluc of this perquisite into its 
component (‘hmumts, rent-free quarters and rent free fur- 
niture, Th<^ maximum of 10 per cent of salary should be 
applied to the p<n*<iuisite as a whole. 

Hiicli peniuisites as (for example) tiffin, domestic services 
or tlui value of passages by rail or steamer provided by em- 
ployers fr(K', of charge for their employees are not taxable 
becauHo tlu^y are not convertible into money and there is no 
s[)edul provision in the Act in regard to them as there is in 
regard to r(mt free quarters, but passage money paid in India 
by an employ(‘r to his employee to enable him to go on leave is 
litible to tax. If however, passage money is remitted by the em- 
ployer to the United Kingdom or a Colony and paid there to 
an employe.cs on leave in such country, it should be regarded 
as a l<‘ave allowance covered by the exemption (23) in para- 
graph 17. 

I’)(‘llu moving allowance’^ and “the Delhi Camp allow- 
which arc granted to the members of the office establish- 
rnrnt of tlic Army Headquarters and of certain Civil attached 
of the Government of India during the period of their 
stay at Delhi and the Simla House Rent Allowance granted 
unthir Rule 0 of the Simla Allowances Code and the value of 
rent-free (luartors in lieu thereof fall under example (c) above 
and are exemi^t from the payment of income-tax. Special 
allowaiici^H granted solely to meet the higher cost of living 
in a station such as Comi)cnsatory local allowances and the 
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Cutcli exchange compensation allowance arc liable to the pay- 
ment of tax. 

Rewards granted to officials for passing compulsory 
examinations must be distinguished from grants made to assist 
candidates to meet the expenses of preparing for such exainina- 
tions. Such tuition rents fall under section 4(3} M of the In- 
dian Income-tax Act (XI of 1922) and are not liable to tax even 
if they are only paid to successful candidates. For example 
sums of Rs. 150 and Rs. 200 paid to military officers who have 
passed the Urdu qualifying and Preliminary Urdu examination 
respectively are tution grants — not rewards — and are therefore 
not liable to income-tax {see also paragraph 25.) 

In addition to the classes or portions of '‘salaries^^ drawn 
by officers and other ranks of the Army ih India (British and 
Indian) mentioned in paragraphs 17 and 22, the following 
allowances are not liable to income-tax : — 

Messing allowance ; 

Syce allowance ; 

Forage allowance ; 

Detention allowance ; 

Meal Money ; 

Quarterly kit and clothing allowance ; 

Outfit allowance ; 

Tentage allowance whether separate or included in pay ; 

Horse allowance ; 

Travelling and conveyance allowances ; and 

Any capital sum received iu commutation of the whole 
or a portion of pension or in nature of consolidated 
compensation for death or injuries or in payment 
of any Insurance Policy or as the accumulated 
balance at the credit of a .subscriber to any such 
Provident Fund. 

The emoluments drawn by the oEBcers and other ranks 
01 the Army which are liable to income-tax are : — 

3*0 » Command or charge allowance, Staff 

pay, r. d. 0. pay and Separation allowance. 

2. Ordnance pay. 

3. Corps or Engineer pay, Batta or Field allowance. 

4. Lodging allowance. 

5. Value of rent-free quarters (officers). 

6. Service or proficiency pay. 
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7. Extra duty pay. 

8. Gratuities under Pay and Allowance Regulations, 
ilparagraph 137 (1).] 

9. Annmties under Pay and Allowances Regulations, 
[paragraphs 137(11).]. 

10. Bounty money. 

11. Pension drawn in conjunction with pay. 

12. Separation Allowance. 

13. Furniture Allowance. 

14. ^ Pensions (except wound of disability) paid in India 
to British and Indian Officere and men, their widows, children 
and dependants. 

15. Half-yearly gratuity paid to temporary nursing sisters. 

Ihe Marriage allowance is not taxable if paid to the wife 

of a soldier unless the total income of the wife including the 
allowance exceeds the minimum taxable limit. Simiarly, 
Maternity benefit is liable only if the total income of the sol- 
dior^s wife including the benefit exceeds the minimum taxable 
limit. 

As regards the liability of language rewards and examina- 
tion fees, see paragraph 25. (Para 22 of the L T. M.) 

Carnal gains, [ Section 4(8) (vu) ]. In order to obtain 
exemption as “casuaP^ profits must comply with two condi- 
tions 

(1) They must not be proceeds of a profession, vocation 

or employment or arise from business, that is from 
“any venture or concern in the nature of trade, 
commerce or manufacture^^ [ See section 2(4) ], 
and 

(2) they must not be annual. 

Both these conditions must be fulfilled. The exemption 
also is specifically not to apply to any gratuity to an employee 
for services tendered so as to avoid the possibility of any ambi- 
guity in connection with the use of the word “gratuity^' in sec- 
tion 7(1), The following are illustrations of the effect of the 
provisions of Section 4(3 )(to.) ; — 

(1) A purchases a house with a view to re-selling it at a 
profit. His profits from the transaction are liable to income- 
tax (even although it be an isolated transaction). B purchases 
a house for his own residence and later on sells it at a profit. 
His nrofits are not liable to tax. 
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(2) A wins a prize in a lottery or a bet on tlic race* course. 
His receipts therefrom are not taxable, is a b<^ok-tnak(‘r. 
His profits from betting are taxable. 

(3) A is a professional beggar. His receipts from imnidi- 
cancy are not exempted from the tax by this siib-scctiou* 

(4) A makes a practice of speculating in the purchase 
and sale of shares. His profits therefrom are liable to the tax. 
B purchases Indian War Loan 1929-1947 at 95 redeemable at 
par. The premium received on redemption after a p(‘rio(l of 
years is not liable to tax. On the other hand the yield from 
Treasury Bills arising from their issue at a discount and 
repayment at par after 12 months or some shorter porioil is 
liable to the tax under section 12, though as this yield is 
not interest, the tax is not deducted at the source under 
section 18(3). 

(5) A man writes a book. His receipts from its sale are 
taxable. 

(6) Lump sum legacies are exempt ; annuities granted 
under a will are not exempt. (Para 23 of the I. T. M.) 


Profits or Gains Deemed to have accrued or arisen 
IN British India. 

Where a foreign copapany^ lends money in British India 
and receives interest in Britioh India, such income accrues or 
arises in India ; In the ^natter of Bombay Trust Corporation 
LtmM A.I.R. 1928 Bom. 448. In the case of Syeci Ali Imam. 
85 I, C. 164 ; A. I. R. 1925 Pat. 281 it was held : ^hMoncy duo 
to assessee from Native Estate and paid by being credited 
to his account in a bank in that Estate but afterwards trans- 
V j- p-^iuount with another branch of the same bank in 
pntish India, is not received in British India^^ But money 
IS sent from outside British India and spent on religious in- 
stitution in British India must be impressed with such trust 
be ore It leaves for Bntisn India for being exempted from tax, 

* 4 T Cl Cketiyer. 122 I. C 

was discussed whether par t- 
S-itiS Ind\?^ outside 


Claim iir Capital. 

If amaaelaimsanyiuterestin the capital of a business 
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and in the end receives a sum in satisfaction of all claim lie 
may have in the capital of the business, the income is not 
liable to income-tax. The sum of money is not “income-profits 
or gains 'within the meaning of section 4 at alP, In the matter 
ofN, S. MancK A. I E. 1930 Cal. 625 F. B : 129 I. C. 411, the 
case of Turner Morrison & Co. 117 1. C. 689 : 33 C.W.K 1123 
distinguished. Attention is invited to the decision in the case 
of Messrs Shmv Wallace & Cb., 35 C. W. N. by the Calcutta 
High Court where it has been held as a capital receipt. 

Casual and non-recuering 

Income derived from business, profession or vocation is tax- 
able e. //., book-maker, better on horses Patridge v. Malamlaine^ 
18 Q. B. D. 276. 

A non-business man having a casual income may be taxable 
if the transaction is in the nature of a business. Even when 
a person engaged in a particular trade deals in a different busi- 
ness, in business like manner, the income becomes taxable — 
In re Chunilal Kalyandas, 47 All. 372, Stevens v. Hudson Bay 
Co., 5 T. C. 428 and Benyon & Co. Ltd., v. Ogg, 1 T. C. 125. 

Whether any particular item comes within one or other of 
these heads, is purely a question of fact, depending on actual 
circumstances of the case. For instance, a profit on the sale of 
a house will normally be regarded as a capital or a casual 
profit, and, as such exempt ; but when a person makes a habit 
of buying property which is later disposed of at a profit, the 
taxing authorities will decide that he is carrying on a trade 
or business, dealing in property and he is clearly chargeable. 
Pearn v. Miller, 6 A. T. C. 519, Hudson Bay S Co. v. Stevens, 
5 I. C. 437. A premium received for the grant of a lease is a 
capital receipt and hence not assessable. — Collyer v. Hoare, 7 
A. T. C 542, but the sale out right of copyrights and patents by 
authors and inventors is not a transaction of a capital nature 
carrying exemption from tax. 

Again voluntary gifts are normally exempt, but when the 
recipient has rendered services, which are the real grounds for 
the making of the gift, the latter will be asssessable as remune- 
ration, notwithstanding the fact that the individual concer- 
ned has no legal claim to the money received. Money received 
by a professional cricketeer by way of benefits was held not to 
be assessable, Reed v. Seymur, 6 A. T. C 433 ; but money paid 
by a race horse owner to a jockey who had ridden his horse 
successfully in an important race was taxable {Wing v. 
O^Connel) 1926 C.A. Similarly Easter offerings are assessable in 
the hands of the incumbent — Herbert v. Mcquire, 4 T. 0. 
489 (See also Macdonald v. Shand, A. C. 337, Burson v. Avery, 
42 T. L. R 145). 
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The illegal nature or source of the income does not stand in 
the way of its taxability when the transaction is by way of 
business, CccHCidictfi MiuisteT of Fitwicsy* S}7iith^ n A* 1. C 
621, Cooper v. Stubbs^ 2 K. B. 753, Patrulffe v. MolcthuddinCy 
18 0, B. D. 276, Oraham v. Gre&ii^ 9 T. C 309 and (7. /. li v. 
Von Olepe, 12 T. C 232. 

Lump sum payment in lieu of pension or by way of testi- 
monial to retiring employees are allowable expenses hh re 
Smith V. Incorpor^ated Society of law Reporting for England 
and Wales, 6 T. C 477, Hancock v- Oerter al ami Jieversiomry 
Investment Go, Ltd,, 7 T. C. 358. 

Timber Stacking. 

If income is derived from letting land for stacking timber, 
such income is not agricultural within the meaning of section 
4, hi the ^natter of Haraprasad, 86 L C. 1028 : A. I. R. 1925 
Lahore 488. 


Interest Agricultural or not. 

Conflicting decisions and rulings have so much compliented 
the matter that it is necessary to deal particularly the principle 
underlying this. Interest is taxable when it accrues or when 
such interest can be received at the assessec^s will. But it is 
the system of accountancy that makes one responsible for 
assessment on the basis of cash or mercantile system, whatever 
it may be. An assessee may receive interest and still such 
receipt may not be liable to tax:. In the matter of Rajnitiprosad 
Sin^ha, A. I. R. 1930 Pat, 33 Pull Bench. It was held that “the 
income sought to be assessed was rent derived from land used 
for agricultural purposes and hence exempt from assessment.^^ 
Similarly it was held that in money-lending business where 
there was grant of loan on usufructuary mortgage with simul- 
taneous lease back, the income is agricultural. 

Compound Interest. 

Where compound interest is payable by a creditor with 
parly rents and the creditor adds to the principal amount the 
interest aoerued due at the end of the year, but did not receive 
payment either in cash or by counter credit in the debtor's 
account, such interest is not taxable within the meaning of the 
Income-tax Act : In the matter of Venkata Ghala Patty, 69 
I. C. 405 : A. L R. 1922 Mad. 426. 

Auction Purchase, 

Where mortgage properties are auction purchased by the 
decree-holder iu execution of a mortgage decree and the assets 
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of the debtor thus acciuired are sold away such profits are 
assessable in view of the ruling in Li the ^mtter of L. ChetUvar 

Mad. 121 ; the cases of Amm- 
cJ?mam Ghdtijnr, 77 I. C. 216 and PurusUam Thakurclas^ A.I.R. 
i.)^4 Mad. 208 arrived at similar conclusion. The difference in 
price is income" liable to tax. 


Purchase of Mortgaged Property. 

As soon as property^ is purchased, the mortgagee cannot 
be made liable to income-tax unless and until the sale 
from the sugar concern is not liable to assessement, although 
it is the duty of the authorities to determine the process adopt- 
ed by the assessee. 


Agricultural Income in Permanently 
settled Estates. 

The Privy Council case of Raja Promt Chandra Barna, 
A. L R. 1930 P. C. 209, upholding the decision of the Calcutta 
Pligh Court reported in A. I. R. 1925 Calcutta 598, has set 
at rest, once for all by the finding, that jalkar is not agricul- 
tural income. In their Lordships’ opinion “while the regula- 
tions contain assumnees against any claim to an increase of the 
jama based on an income of the zamindari income, they contain 
no promise that a zamindar shall in respect of the income 
which ho derives from his zamindari, be exempt from lia- 
bility to any future general scheme of property taxation or 
that the income of a zamindari shall not be subjected with 
other incomes to any future general taxation of income." Their 
Lordships agree with the views expressed by Justice Grhosh 
of the Calcutta High Court in the following language from his 
judgment : ‘‘there was no promise or engagement of any des- 
cription whatsoever by which the Government of the day 
surrendered their rights to levy a general tax upon income of 
all persons irrespective of the fact whether they are zamindars 
with whom the permanent settlement was concluded or not". 
In view of this finding the opinion of Messrs. Sen and Banerjee 
that “any assessee would be within his right to adduce parti- 
cular facts and figures to show that any of the above items may 
be regarded as agricultural income" is fallacious and any argu- 
ment, however plausible, cannot stand. 

Royalty. 

Minimum Royalty of mining lease is rent or revenue and 
as such is not assessable to income-tax, being agricultural 
income : In the matter of Mdharajdhiraj of Daj'bkmiga^ A. I. R. 
1930 Pat. 81. 

Income or Capital. 

But in the case of Raja Shiva Prosad Singha it was held 
that payment of lamp sum is not assessable but if the lease 
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reserves rent of royalty payable porioclicnlly it is ineoin<‘ : ^2 
I. C. 653. In In the matter of Gupta Edatf*, 126 I. 0 163 : 56 
C.L.J. 375 : 34 C.W.N. 327 : A. L R. 1930 Cal., it was h(‘l(l that 
the Selarni paid to the landlord in consideration of his wavi- 
ing forfeiture and resettlement is not taxable; it is just in 
conformity with the ruling reported in In the matter of Shira 
Frosacl Oiipta, 82 L C. 653. If income represents capital 
or if income is from out and out sale, it is not taxable. 
Accumulated balance in provident funds iinid to manager of 
Court of Wards is exempt. 10 P. L. T. 315. But a capital 
sum received by a manager of Court of Wards in commutation 
of the whole of his pension is exempt from taxation under 
section 4 (3) (v)> but such amount is not exempt under section 
4 (3) (vii ) — In re : J, E. Baiherford 133 I. C. 360. 

Agricultural Income. 

Agricultural income has been defined under section 2(1) 
of the Income-tax Act. As to what is agricultural income 
and what is not, attention is invited to section 2(1) where it 
has been elaborately enumerated. 

Rent or Revenue : — It has been held by the Full Bench 
of the Madras High Court in the case of Ibrahim Shalia 
Ravcitar, A. L R. 1928 Mad, 543 and also in the Allahabad case 
reported in A. I, R. 1928 All. 81 that usufructusry mortgagee 
leasing property back to the mortgagor — rent received tliercv 
of is agricultural ; but in In the matter of R. P. Singha, A. I. R. 
1930 Pat. 33 : 123 1. C. 617 it was held that “nature of the 
transaction was not of an usufructuary mortgage and hence 
i^t exempt’^ This distinguishes the cases of Ibrahim Shaha 
Roivth^r. kAJI. 1928 Mad. 553 : 110 I. C. 207 and of Makwda 
Swamp, 107 I. C. 683 : A. I. R. 1921, All. 81. 

But in In the matter of L, Chettiyar reported in 122 T.C. r)10> 
it was held_ that loan by money-lender in British India to 
persons outside British India on Tavani system and interest 
on such sum not actually received but credited is assessable— 
this IS fully in conformity with the case reported in Arana- 
chalam Chettiyar, 59 I. C. 450. 

of J.M.Kasey, A.I.E. 1930 Pat. 44, 128 I.C. 
yio It was held that where an assessee cultivates plants 
not commonly cultivated and prepares fibre therefrom such 
income is agricultural. 


Cultivator's Process. 

Bhikampur Sugar Concern, 
i) n T “ *^® ®®f® laming Valley Tea Co. Ltcl 

erred under section 2(1)] that the process 
employed by the applicant for the cultivation of the bushes 
and manufacture of tea and sugar as a commercial commodity 
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could not in its entirety be appropriately described as agri- 
cultural. Thus it can be safely presumed that when anything 
is maniifactiired without the assistance of any machinery the 
process mist be regarded as the cultivator's process and 
income, if any, must be regarded as agricultural. In Bengal, 
it may be news to the Income-Tax Authority that in places 
like Kotchandpur and Keshobpur in Jessore District sugar is 
manufactured not by any machinery process but by the ordi- 
nary process employed by the cultivator. In the case it may 
be safely assumed that the income thus derived from the sugar 
concern is not liable to assessment; although it is the duty of 
.the authorities to determine the process adopted by the 
assessce. 

PROFITS EABNED AbBOAB. 

Generally it may be stated that the seat of a business is 
the place where the real control of the business is exercised. 
In this connection it is necessary to distinguish control 
from the actual conduct of a business. Assuming a person 
resident in this country who owns a business in Egypt or 
Canada, although the business may be conducted by agents 
residing abroad, and there is no actual interference by the 
owner, in the conduct of his local managers or agents, yet 
so long as he has the right to interfere, the control of the 
business will be regarded as residing in the U. Kingdom and 
the profits will be assessable — OgJive v. Kiiion, 5 T. 0. 388. 

Similarly a company whose activities are carried on entirely 
abroad but whose effective control is resident in this country 
was held to be assessable as an undertaking carried on here — 
De Beers Consolidated Mines v. Howe^ 5 T. C. 198 ; e/. Sa 7 i 
Paulo By, Co, v. Carter, 3 T. C. 407 ; B. W, Noble Ltd. v. 
MitcMl, 11 T. 0. 372. 

This doctrine has been taken even further, and in a case 
decided as long ago as 1899 [Anthorpe v. Peter Schochhopen 
Bremng Co., 80 L. T. 395), it was held that the profits of a 
company incorporated abroad owned and actively managed by 
a company resident in the United Kingdom were assessable, as 
profits of an undertaking carried on here. Mere ownership of 
all the shares, or a largo proportion of the shares, of a foreign 
company will not of itself make the profits of that company 
the profits of the owner in this connection — Kodak Ltd. y. 
Clark, 4: T, C. 549, 07'amophone S Typewriter Co., Ltd. v. 
Stanley, 5 T. C. 358. 

ASSESSMEISTT OP NoK-RESIDENTS m RESPECT OF PROFITS 
ARISING IN THE UNITED KINGDOM. 

When a non-resident person derives profits from enter- 
prises carried on in the United Kingdom, assessments may 
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be raised and tax charged either directly on the non- 
resident where that can conveniently be done or upon «nny 
agent, factor, branch or local manager, whether that agent IniH 
or has not the receipt of any of the profits or gains oi the non- 
resident principal and whether the entire profits do or do not 
arise directly from the agency. 

Where the agent has the receipt of any moneys of his 
principal he is entitled to retain any tax he has borne on 
account of the liability of his principal oixt of such inonoyH* 
These provisions do not apply in the case of a broker or gene- 
ral commission agent in respect of transactions carried through 
on behalf of non-resident principals in the ordinary course of 
his business, for a consideration not less than the rate of re- 
muneration customery for that class of business. 

It should be noticed (a) that there is no need to assess and 
charge the agent when the principal can be charged personally 
(Tischler v. Apthorpe, 2 T. C. 89) and (b) that the transaction 
in question must be, technically, carried out in the United 
Kingdom. This principle is one which is not always easy to 
interpret in practice. As a rule the fact that a contract is 
made in the United Kingdom will be sufficient to establish the 
fact that the profits arising from that contract are profits or 
gains arising in the United Kingdom (see inter alia, Qavaxvi v* 
Meae, 42 T. L R. 389, Boyd v. Stephens, 5 A. T. C, 247, Nulsen, 
Anderson & Co v. Collin, Tarn v Scanla% 42 T. L. R. 420- 
But when the contract is completed entirely outside the United 
Kingdom the profits arising thereout will not be chargeable 
to Br. Income Tax by reason only of the fact that the contract 
was actually made in this country — Mclaine v. Eccost, 42 T- L, 
R.416. 

The situation may be summarised briefly by stating that 
where a non-resident person makes contracts and derives profits 
therefrom as the result of opening a branch or employing a 
regular agent in this country he can be assessed and charged 
to United Kingdom Income Tax, but when he conducts his 
business from his own country he cannot be reached, notwith- 
standing that he may make considerable profits out of his 
transactions with customers in this country. — Neivport. 


Non-taxablb Income. 

Section 4 (3) mentions nine classes of income where this 
Act is inapplicable and necessarily, income, profits or gains, 
if any, therefrom, are not taxable and even any income from 
these classes are not taken into account in computing the total 
income of the assessee. 

I deal with income dewed from property held under Trust 
c.g, section 4 (3) (1) and (2) together. 
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Pboperty held under Trust etc. 

Witli a view to fostering institutions of a beneficent 
public character on the one hand, and to adnainistrative 
economy and convenience in dealing with the taxation 
of the ^income of certain bodies and funds on the other,, 
the I. T. Acts provide a number of special exemptions, 
reliefs and other privileges, which in conjunction with 
certain other legal rules and departmental arrangements, 
extend to a very considerable number of actual or potential 
tax payers. 


Religious and charitable purposes. 

The term “charity^^ has a legal meaning considerably narrow- 
er than that in popular conception. 

It implies a body or fund established under a definite and 
irrevocable trust for charitable purposes only — In re Banins 
TritHieen, 38 T. L. R. 603. 

“Charitable purposes"^ include the relief of poverty, the 
advancement of education or religion, and similar activities 
beneficial to the community in general or to a large section of 
the community, as distinguished from any limited class of 
persons — Special Commissioners v. Pemsel, 3 T, C. 53. 

The promotion of education is not a charitable purpose — 
In re Headmastey'^s conference^ 10 T. 0. 748, although its ad- 
vancement may be included among the objects of charity to 
which exemption may be given. 

Trust— DEFINED. 

Section 3 of the Indian Trusts Act, defines Trust thus — 

“A trust is an obligation annexed to the ownership of pro- 
perty, and arising out of a confidence reposed in and accepted 
by the owner or declared and accepted by him for the benefit 
of another, or another and owner^^ 

A trust may be created verbally, but when the subject 
matter of Trust is above Es. 100 affecting any immovable 
property it must be duly registered, otherwise it will not be 
operative. 

Hindu Law Although the Hindu Law does not permit 
a desire to an individual at the time of death of the testator, 
there is nothing to prevent a desire or a charge in favour of 
the service of an idol, or for the endowment of a temple or for 
the maintenance of private or public religious ceremonies or 
worship or for charitable purposes or an endowment for the 
benefit of the public in the advancement of religion, knowledge, 
commerce, health, safety or any object beneficial to mankind. 
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Religions < and charitahle endoivmenis : — t(‘rni.s oC nn 
endowment will ordinarily be ascertained from the instrnmont 
of creation or if the creation be by the word of mouth by the 
statement of the endower at the time of creation ; wluTe from 
lapse of time or for other reasons such evidence is not obtain- 
able, the terms can be ascertained from the practice of tlu* 
endowment or from the practice of similar endowments. 

No writing is necessary to create an endowment — Madnirpal 
V. Konnel Bibee, 8 W. R. 42, Pedlay v. Ramdhan Inla, 13 M.L/r. 
364, except when the endowment is created by a will, in which 
case the will must be in writing and attested by at least two 
witnesses, if the case is one to which the Hindu Wills A(*,t, 
1870, applies. 

A Hindu, who wishes to establish a religions or charitable 
institution, may express his purpose and endow it. 

A trust is not required for that purpose. All that is nece- 
ssary, is, that the religious or charitable purposes should be 
clearly specified, and that the property intended for the endow- 
ment should be set apart for or dedicated to those purposes. 

Even in the case of a dedication to an idol, which cannot 
itself physically hold lands, it is not necessary, though it is 
usual to vest the lands in trustees. Nor is it necessary, that 
there should be any express words or gift to the idol. 

At the same time it must be noted that the mere execution 
of a deed, though it may purport on the face of it to dedicate 
property to an idol, is not enough to constitute a valid endow- 
• ment, for the real object of the executant may be to defraud 
creditors, or to defeat the provisions of the ordinary law of 
descent or to restrain alienations and keep the property in 
perpetuity in the family. It is absolutely necessary to the vali- 
dity of a deed of endowment that the executant should divest 
himself of the property. Whether he has done so or not, is to 
be determined by his subsequent acts and conduct. Tims if 
the profits of the property are to be appropriated by the exe- 
cutant to his own use, and not to the worship of the idol and 
his subsequent dealings with the property show that he did not 
intend to create an endowment, the dedication will be inopera- 
tive and the property cannot be treated as Debutter i.e. be- 
longing to the idol. 

The Indian Trusts Act does not apply to public or private 
religious or charitable endowments— ffope v. 28 Mad 

i>17. 

Chfd f table uses ; ■ Here its signification is derived chiefly 
from the statute of Elizabeth (stat 43 Eliz. C. 4). Those pur- 



TKUST-DEFINED 


79 


S. 4] 


poses are considered charitable, which that statute enumerates 
or by analogies are deemed within its spirits and intend- 
ment ; and to some such purpose every bequest to charity 
generally shall be applied’^ per M. R. in Moriee v. TheBiahop of 
Durham, 9 Vcs. 399, This decision was affirmed by Lord 
Chancellor in 10 Ves 522. We find that the preamble of the 
statute 43 Elizabeth, C. 4, expressly recognises the following : — 

relief of aged, impotent and poor people, maintenance 
of sick and iiivaimed soldiers and mariners, schools of 
learning, free schools and scholars in universities, repair 
of bridges, ports, havens, cause-ways, churches, sea-banks 
and highways, education and preferment of orphans, the 
relief, stock or maintenance for houses of correction, 
marriages of poor maids, supportation, aid and help of 
young tradesman, handicraft men and persons decayed, 
relief or redemption of prisoners or captives ; aid or ease 
of any poor inhabitants concerning payment of taxes.^^ 

“The general principle appears to be that a charitable pur- 
pose must be one for the benefit of the public or a section of 
the public, and not for the private benefit of the donor or his 
family or of certain individuals — Colgmi v. Administrator Qene^ 
ml of Madras, 15 M 

“The Commr. of In. Rev., until recently construed them in 
the sense which the Court of Chancery would have attributed 
to them in construing a deed or will : that is, as including 
purposes coming within the thing or purview of stat. 43 Eliz, C. 
40 —per Singer C. J. in University of Bombay v. Ilimicipal 
Commr, of Bombay, 16 B. 217. 

In PemseVs case (1891) A. 0. at p. 583 Lord Macnaughten 
said : “charity in its legal sense comprises four principal divi- 
sions, trust for the relief of poverty, trusts for advancement of 
education, trust for the advancement of religion, and trust for 
other purposes beneficial to the community. 

Trusts for advancement of education — Under this head comes 
gifts for the benefit, advancement, and propagation of educa- 
tion and learning — Whicker v. Hume, 7 H. L. 124 ; for the 
advancement and propagation of education iu economic and 
sanitary sciences or law '-smith v. Ker, (1902) 1 Ch. 774. 

To found a school for the sons of gentlemen — A. G, v. Lord 
Lomdale, 1 Sim. 105 or to found prizes for essays on a given 
subject — Briggs v. Hnrtly, 19 L. T. Ch. 416. 

Trust for the advancement of religion — ^Bequest for the 
advancement of Christian religion among infidels Att-Oen. v. 
college of Wdliam &^Mary, 1 Ves. Jua. 245 ; for the building of 
church — AtL Gen, v. Ruper, 2 P. Wm, 125 etc. 
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Tmsts for other purposes bemficial to the connmniUu — is 
not every object of public utility that constitutes a good charity. 

Religious uses. 


It has already been said that in England it is a nice (inestion 
whether gifts for religious institutions or religious pur- 
poses generally are at the present day good charitable gifts. 
Prima facie it would seem that a religious institution or a 
religious purpose is not necessarily charitable — Throhahl, 7th 
Edition 35h-57. In India there is no such difficulty as wo 
have the words religious uses/ 

The Court of chancery makes no distinction betweem one 
kind of religion and another, nor between one sect and another 
—Thornton v. Eewe^ 31 Bea. 14. 


Case Laws u/s 4 (3X1) <& (2). 

Income of charitable and religious insUtuiioru 

Income derived from profits in trade or business though 
the income may be dedicated to an idol, is not income from 
trust property and hence not exempt. In re: Latchwon 
Das Earayari Das, (S4 I, C 207. In the case of of M<L Ibrahim 
Reja Malak, 125 I. C. 879, it was held that where the p\irposcs 
of trust are not wholly religious or charitable, exemption can- 
not be claimed ; 105 I. C. 155, A. I. R. 1928 Nag 10 affirmed 
by virtue of the ruling reported in A. I. R. 1^30 Privy Council 
226. But income from office held on express t^^m that pro- 
fits therefrom would be devoted to charitable purpose is not 
exempt although the profits are spent for religious purposes, 
A. I. K. 1925 All. 115, Commissioner of Income-iax v, Eggar 
100 1. C. 255 relied on. Similarly when properties are set 
apart in trust, and its income to he applied for religious pur- 
poses and such income is invested in business profits therefrom 
are liable. English principles are applicable, A. I. R. 1925 AIL 
115 followed : In re : Thevera Pafshala, 96 I. C. 957. 


Fund alleged as for charitable purpose but found com- 
pletely within assessee's volition, no deduction is permissible. 
A. 1. K. Nag. 102 ; In re : Bangsilal Ahirchand, But 
where the purposes of trust are not wholly religious or charit- 
aoie It was held that the income from trust property was not 
expempt from tax as it was not income derived from property 
held under trust or other legal obligation wholly for religious 

or charitable purposes within the meaning of the section: In: 
re: Md. Ibrahim Re:iaMalah 125 I C. 879: A. I. R 1930 

^ Whore whole 

dTooLwIia expressly for religious and charitable 

purposes, the Income tax Act is inoperative and inapplicable 
In re: Umar Bakhsh, 132 1. Q. 689, it was held tS^the pit 
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pcrfcy held by the assessee under the wnkf was not properly held 
nniler trust wholly for religious purposes and income therefrom 
was assessable. 

UisTDER Section 4(3)(7) ; Casual, and non-recuepjng natuee. 

Remuneration earned by a cotton merchant who is 
appointed under a power of attorney to relieve the cotton 
which another merchant had purchased is “Receipt arising 
from business^^ and is liable to be assessed to income-tax, 
hi rr: Sh' Ihir^holirun piisThahiTda,% 87 LC. 706:27 Bom. L.R. 
but in In the maitor of Turner Morrison d' Cb., A. 1. R. 1929, 
xAll. 212 F. B., it was held that ‘compensation thus given was 
receipt arising from business and was not exempted from 
income-tax^^ 

Compound Interest. 

[Capitalisation or not!) 

It is customary with money-lenders when advancing a 
loan to write in the bond on which money is advanced that 
if interest is not paid by due .date, the interest will be added 
to the capital. It has been held further that income accrues 
or arises when it can be secured by a little exertion on the 
part of the assossee ; it has also been said in the case of 
L. Chettiyar, 124 I. C. 151, that when no payment is made to 
the creditors either in cash or by credit in the debtor^s account 
such interest is not taxable. But in the case of Ragh.mandan 
Prosad Singlm, 122 I. C. 705; A. I. R. 1929 Pat. 476 it was 
held that when compound interest is added to the capital, 
such interest is income, profits or gams within the meaning 
of the Income-tax Act. It was held “interest does not cease 
to be income, profits or gains and assessable as such because 
at the end of certain specific period it is added to the capital 
so that it may bear interest. An agreement as to compound 
interest does not affect capitalisation.” Thus it is clear that 
when compound interest is added, it cannot be regarded as 
a capital investment. A decree does not imply any receipt and 
necessarily as soon as the decree is passed or a mortgaged 
property is purchased, profits can only accrue when the sale 
is confirmed and not before that: In the matter of Ragknnandan 
P/uM 122 1.0. 705; A. L E. 1929 Pat, 476. Jt may be 
observed that Income-tax O0&cer cannot insist, when making 
an assessment that appropriation must be first to interest 
and then to principal and income arises or accrues then and 
then alone when the sale is confirmed. 

Government Promissory Note. 

When G. P. Notes are issued in British India and 
f^nfaced payable outside British India, it has been 
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held that such interest arises and such is taxable : In iftr- 
matter of Raja Bahadur BnngsM Lai Matilaf 125 I.C.47I> K.B. 
In In re: Foiidichemj Railway Co. Ld., A. 1. lil'.lSl P. (!. 
165. It has been held that the foreign company liable to 
assessment on the basis of income received in Britisli India, 
— South Behar Railmy Company v. i. R- CommmwiHr (192;)) 
H. L. 476, relied on. 

Commission earned on sales made in British India a(;cniCM 
in'Bntish.lvidia.—lnre.SanipCharulHnkwnCImid, A. 1. E. 

1931, Bom. 236. 



CHAPTER II. 

Income-tax Authorities 

5. (2) There shall be the following classes of In- 

Income-tax authorities. come-tax authoiities for the 

purposes of this Act, namely: — 

(a) The Central Board of Revenue, 

(b) Commissioners of Income-tax, 

(c) Assistant Commissioners of Income-tax, and 

{d) Income-tax Officers. 

5|i * ^ 

(5) The Governor General in Council may 
appoint a Commimoner of Income-tax for any area 
specified in the order of appointment. 

{4) Assistant Commissioners of Income-tax and 
Income-tax Officers shall, subject to the control of the 
Governor General in Council, be appointed by the Com- 
missioner of Income-tax by order in writing. They shall 
perform their functions* in respect of such persons or cla- 
sses of persons and of such incomes or classes of incorne 
and in respect of such areas as the Commissioner of 
Income-tax may direct and where tioo or more Assis- 
tant Commissioners of Income-tax or Income-tax 
Officers have been appointed for the same area, in 
accordance with any orders which the Commissioner 
of Income-tax may make for the distribution and alloca- 
tion of the work to be performed. The Commissioner 
may, by general or special order in writing, direct that 
the powers conferred on the Income-tax Officer and the 
Assistant Commissioner by or under Ibis Act, shall, in 
respect of any specified case or class of cases, be exer- 
cised by the Assistant Commissioner and the Com- 
missioner, respectively, and, for the p urposes of any 

* Amended by the Indian Income-Tax (Second Amendment) Act 1033 
(XVIII of 1933) 

t Inserted by the Indian Income-Tax (Second Amendment) Act 1933 
(XVIll of 1933) 



84 


THE INDIAN INCOME-TAX ACT 


1_B. i> 


case in respect of whiek suck order applies, rolenuKH's 
in tkis Act or in any rules made liereund<‘r to the 
Income-tax Officer and tke Assistant OoinmissioiUir 
skall be deemed to be references to tke Assistant Ooin- 
missioner and the Commissioner, respectively. 

(5) The Central Board of Revenue may, hy notifi- 
cation in tke Gazette of India, appoint Commissioners 
of Income-tax, Assistant Commissioners of income-tax 
and Income-tax Officers to perform sucli functions in 
respect of suck classes of persons or sink classes of 
income, and for such area, as may be specified in tl^^ 
notification, and thereupon the functions so specilied 
skall cease, within tke specified area, to be performed, 
in respect of tke specified classes of persons or 
classes of income, by tke authorities appointed under 
sub-sections (3) and (^). 

(6*) Assistant Commissioners of Income-tax and 
Income-tax Officers appointed under sub-section (-/) 
skall, for tke purposes of this Act, be subordinate to 
tke Commissioner of Income-tax appointed under sub- 
section (5) for tke area in which they perform tlieir 
functions. 


Jurisdiction. 

. Income-tax Officers are entitled to make assessment 
within their territorial limits as defined by the order of .appoint- 
ment in respect of such persons or classes of persons and of 
such income or classes of income” as the Commissioner of 
lacome-tax may direct. 


Thus the Income-tax officers derive their authority from 
he Commissioner and an assessment or even an initiation of 
proceedings beyond the nature of appointment is tantamount 
to an illegal assumption of authority. It is not only illegal 
but ultra vires too. The luoome-tax Officers cannot cLrcise a 
jurisdiction not vested on them by law. Chief Justice T?.?nPin 

.£ fitaSS 7W“ 

i\i observes: the question is 

whether these persons in Calcutta whose cases may be made 

over to me are a class of persons within the mo.anincr of cl 4 

sec. o I am clearly of opinion that it is not. “it is not 
possib e for any assesses or other persons by looking to S 
definition given in this order to ascertain wh^or o?not lis 



S. 5] EXAMINER OR INSPECTOR OF ACCOUNTS 85 

case is one which is affected by it. This order requires special 
direction to bo given under it from time to time assigning, not 
in classes but individual cases, to the ofBcers in question. 
There may or may not be objection, serious or otherwise to 
such a course but I am clear that it is not a course warranted 
by sub-section 4 of section 5 of the Act. 

lint the object of the recent amendment is to enable the 
'Cominissioner of Income-tax to appoint special Income*tax 
Officers to deal with specially difficult or important cases and 
to post 2 or more Assistant Commissioners or Income-tax 
Officers to a single district and distribute the Vv’ork with a view 
to convenience or avoidance of congestion of works. 

Ils^o^)^tE-TAX Officer and Additional Income-tax Officer; 
Examiner or Inspector of Accounts. 

It has been pointed out that section 5 barring other autho- 
rity, speaks of Income-tax Officers alone. Such officers de- 
rive their authority and jurisdiction from their Commissioner 

respect of such persons or classes of persons and of such 
income or classes of income^^ 

The Act nowhere mentions additional Income-tax officer 
and Examiner or Inspector of Accounts, although, as a matter 
of practice, such officers are found in abundance for admistra- 
tive convenience and expediency. 

An Additional Income-tax officer is entitled to make assess- 
ment when he derives his jurisdiction from Cominissioner and 
must write his name as Income-tax Officer. 

Consent cannot and does not give the Income-tax Officer any 
jurisdiction, neither the Income-tax Officer is competent to trans- 
fer a case of liis jurisdiction to the file of another Income-tax 
officer for heavy pressure of works etc., simply because the 
tx'ansfcree Income-tax officer does not derive his jurisdiction 
from the Commissioner and a proceeding drawn or assessment 
made without jurisdiction amounts to an illegal assumption of 
authority. 

The Act does not speak of Examiners or Inspectors of 
accounts but they have been retained for administrative con- 
venience. These administrative officers practically examine all 
books of accounts of the assessee when produced on requisition 
by the Income-tax Officer and the results of their examinations 
are reported to the Income-Tax officer who, in his turn, 
examines books of accounts of the said assessee and may 
accept or reject the finding of the Examiner or Inspector of 
Accounts and completes the assessment finally. 

Generally the findings of the Examiner if not challenged 
by the assessee are approved by the Income-tax Officer. But it 
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seems to me that the intention of the authorities is to provide 
a system of double checking, once by the Examiner and then 
by the Income-tax Officer and if that be the intention it is 
desirable that the Income-tax Officer must write out sci)a- 
rate assessment order and should not ditto the results of the 
scrutiny made by the Examiner. In miiffassil areas, ^ 2 officers, 
1 Income-tax officer and the other an additional income-tax 
Officer are posted in each district, in some case 1 Income- 
tax officer is posted to carry out the work with the help of 
an Examiner of Accounts who practically docs the bulk of 
assessment works subject to the approval of the Incometax- 
Officer. I think administrative efficiency will not be im- 
paired iE Examiners of Accounts are also designated as Income- 
tax Officers to make assesment themselves to a limited extent. 

CoNCURKENT JURISDICTION. 

Income-tax Officers cannot exercise concurrent jurisdiction. 
Exercise of concurrent jurisdiction is against the spirit of 
law and there is bound to be a clash of findings when arriving 
at an adjudication. All income-tax officers derive their juris- 
diction from the Commissioner and as such there is hardly 
any scope for overlapping. Moreover, section 64: of the Act, 
is a bar. The law and practice as they stand arc that an 
assessee shall be assessed by the Income-tax officer where ho 
carries on his business, but where the business is in more 
places than one, then, he is to be assessed by the Income-tax 
officer of the principal place of business and in other easels, an 
assessee shall be assessed by the Income-tax Officer of the area 
where he resides except in certain special cases. 

Section 64, cl. 4 says that ‘‘notwithstanding anything con- 
tained in this section, every Income-tax officer shall have all 
the powers conferred by or under this Act on an Income-tax 
Officer in respect of any income profits, or gains accruing or 
arising or received within the area for which he is appointed”. 

The clause, as it stands, seems to lend colour to the view 
that so far as the branch income is concerned the jurisdiction 
of the Income-tax Officer of the principal place of business is 
ousted and that the jurisdiction is apparently concurrent. But 
as a matter of fact, the jurisdiction of Income-tax Officer of 
the principal place of business is not ousted. 

Under section 64, the income-tax officer of the principal 
place of business has the duty of assessing the whole of the 
income derived from the principal place of business as well as 
the various branches. vSub-seetion 4, no doubt, authorises every 
Income-tax Officer to exercise his powers of an Income-tax 
officer with regard to the profits etc., accruing or arising in 
that area (In Re : Lachman Das Baburam, 88 I. C. 216). 
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But there is a fundamental difference inasmuch as, the 
branch Income-tax officer is merely a reporting officer whereas 
the Income-tax officer of the principal place of business is the 
assessing officer. The latter may or may not accept the finding 
of the Income-tax Officer of the area where the assesses has his 
branch business. The Act enjoins on the Income-tax Officer to 
call for branch accounts under section 22, cl. 4, and if the 
assessee does not comply with the requisition, he has no other 
alternative than to report an estimated income of the assessee 
to the Income-tax pfffcer of the principal place of business. 
Where, at the time of the final assessment by the Income-tax 
Officer of the principal place of business, the assesee makes a 
default by not producing the branch accounts he shall be 
assessed on the basis of the report as the branch Income-tax 
officer is expected to know the local state of affairs beat, but 
where compliance is made, there is absolutely no bar for an 
Income-tax Officer to proceed to make an assessment on the 
basis of accounts produced. 

Though no simultaneous assessment should^ be made al 
different places on the same person, there is nothing illegal ii 
an Income-tax officer of the place giving an estimate of profit: 
made by the assessee at that place and forwarding that esti 
ma te to the Income-tax Officer of another place. Bern Ktulwai 
Ugamlal v. Commissioner of Inmnc-tax, 144 1. C. 211. 



CHAPTER III. 

Taxable Income. 

6. Save as otherwise provided by this Act, the 
Heads of Income following heads of income, profits 
chargeable to Income- and gains, shall be cliargoahlo to 
income-tax in the manner herein- 
after appearing, namely : — 

(i) Salaries. 

{ii) Interest on securities. 

(m) Property. 

{iv) Business. 

(^0 Professional earnings. 

('i’i) Other sources. 


Note. 

Under section 6 of the Income-tax Act several heads 
of income, profits or gains chaTgeab,e to income-tax have 
been mentioned with a view that particular rules, methods 
of calculation, deductions with regard to each particular 
head can be given effect to. Take for instance, an asscssec 
derives his income from house property, from business and 
from otlier sources. It is also common knowledge that the 
house property income cannot be a minus or negative sum 
and hence it is essential to show in the return the actual receipt 
from house property after deducting all admissible expenditures. 
Similarly the assessee will have to show separately the income 
he derives from fisheries, hat or Bazar etc. — this comes within 
other sources as defined in section G. On the other hand 
business income is to be shown under the head business irres- 
pective of the income shown in the other columns. The six 
heads of income chargeable to income-tax have been mentioned 
for the best interest of administration and for guidance to the 
assessee with a view that no sources of income can escape 
assessment. 


Case Lavts. 

It has been held in^the case of T. Mrtnavaden, A. I. R. 1930 
Mad. 5(11 : 126 L C. 596, that income derived from sale of 
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timber trees is taxable under section 6, {rule also A, L R. 1930 
Mad. 764),^ Under section 6 where interest stands unrealised 
but is credited in accounts such income is not taxable : In the 
matter of S. if. Chitmvis, 117 IC. 2o8 : A.I.E, 1929 Nag. 60. 
vSiinilarly annuity for maintenance is assessable as is reported 
in the case of Bcjoy Sing Dudhuria^ 57 Cal. 918 : A. I. E. 1930 
Cal. 641. 

Co-Operative Society. 

Where a co-operative society invests fluid as.s‘ets in Govern- 
inont Securities under Government order and such investment 
is not a part of their business, interest which accrues on those 
securities is taxable under section 6, A.I.E. 1029, Pat. 187. 
Law as it stands is that income of a co -operative society is not 
taxable but when it functions such works which are no part of 
its business income from such business is taxable. 

Lump Sum Receipt. 

Income of Capital, — Where an assessee receives as selnwi 
-a lump sum for granting a lease, such receipts are not “income^^ 
within the moaning of the Income-tax Act but are capital 
receipts, in view of the fact that it is an out and out sale as 
reported in the case of Shivaprosad Swgha^ A. L R. 1924, 
679. But where Royalties are paid to lessors, these are none 
the less income though they are paid for rights, the exercise of 
which involves a loss of capital. 

Wagering Contract. 

Justices WalshandRyvesobservein In tliematterof CJnmilal 
Kalya7i Das, 87 I. C. 95 : “There is no ground for saying 
that the profits arising from illegal business are not taxable. 
There is not a word in the Act to suggest anything of the kind 
and it is a fallacy to say because the taxing authority levies 
from a person who is carrying on profitable business, but 
improper and illegal business or profession, that therefore the 
authorities are countenancing such a profesoion. They are 
doing nothing of the kind. Then permission is not required 
and is not given and cannot be withheld to a person who choses 
to carry on an illegal business, but the tax upon the profits 
arising therefrom has to be paid in common with the tax paid 
by every honest trader. Section 6(4) provides the head of income 
chargeable in respect of business. The mere fact that the 
business is speculative or even gaming and wagering within 
the meaning of that expression, does not make it any the less 
business. This is in conformity with the ruling ot ^ Pat ridge 
V. Malmidaine, 18 Q. B.D, 276, where both the words ‘business^ 
and Vocation^ are used. It may be appropriate to describe a 
bookmaker\s business as a vocation, but the greater includes 
the less, and it is clearly included in the word ‘business' in our 
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opinion. The same view seems to have been t.ikon in the 
text-books on the subject with regard to the vocation of a 
singer or prostitute and the Calcutta High Court in the case of 
Birendra Kishore Mamkija, 48 Cal. 766 held that the illegal 
cesses were assessable to inceme-tax^’. Thus ‘income’ from 
illegal gratifications, abwabs aud any income derived from 
unlawful means, is assessable. 

7. (i) The tax shall be payable by an assessee 
Salaries Under the head “Salaries” in respect 

of any salary or wages, any annuity, 
pension or gratuity, and any fees, commissions, perqui- 
sites or profits received by him in liai of, or in addition 
to any salary or wages, which are paid by or on behalf 
of Government, a local authority, a company, or any 
other public body or association, or by or on behalf of 
any private employer : 

Explanation . — The right of a person to occupy free 
of rent as a place of residence any premises provided 
by his employer is a perquisite for the purposes of this 
sub-section : 

ProAuded that the tax shall not be payable in 
respect of any sum deducted under the autiiority of 
Government from the salary of any individual for the 
purfwse of securing to him a deferred annuity or of 
making provision for his wife or children, provided that 
the sum so deducted shall not exceed one-sixth of the 
salary. 

( 2 ) Any income^ which would be chargeable under 

this head if paid in British India shall he deemed to be 
so chargeable if paid to a British subject or any servant 
of His Majesty in any part of India by Government or 
by a local authority established by the Governor-General 
in Council. 


Salaeies. 

income taxable under this head includes not only 
nxed salaries or wages and annuities or pensions, but also any 
fees, commissions, perquisites or profits received in lieu of, or 
in addition to, salaries or wages which are paid to an employee 
by or on behalf of any employer. Under the Act of 1918 the 
income chargeable under this head applied only to ‘salaries' 
in the above sense when paid by or on behalf of Government, 
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a local authority or company, any other public body or asso- 
ciation or by or on behalf of any private employer who had 
entered into an agreement with the Income-tas: Officer to 
recover the tax on behalf of Government, but under the present 
Act it applies to all salaries paid by or on behalf of every 
private employer, the obligation to deduct income-tax from 
salaries being under section 18 (2) of the Act an obligation on 
every employer. 

A payment made on retirement, etc., to an employee from 
a private provident fund, that has been formed into a genuine 
trust, cannot be regarded as a payment of salary within the 
meaning of section 7(1) of the Indian Income-tax Act XT, of 
1922, because (for oue thing) the trust is not the employee's 
employer. Such a payment is, therefore, not liable to taxation 
by deduction of tax at source^’. (I. T. Manual). 

Fees op Government Pleader. 

Fees ( including retaining fees) paid to^ Government 
Pleaders and Public Prosecutors are not “salaries^^ within the 
meaning of section 7 of the Act, but are “professional earn- 
ings^^ within the meaning of section 2 of the Act. 

The proviso to sub-section (1) applies only to compulsory 
deductions made under the authority of government and not 
to compulsory deductions made by other employers. The 
amount exempted under this proviso has, however, to 
be taken into account under section 1H(1) in computing the 
total income of an assessce for the purposes of determining 
whether he is liable to tax and the rate at which he is to be 
assessed. An assessee, for example, who has a salary of 
Rs. 180 per mensem or Rs. 2,1(50 per annum and from whose 
salary a compulsory deduction is made by the authority of 
Government of Rs. 300 per annum of the nature referred to in 
this proviso is liable to pay income-tax on Rs. 1,860 at the rate 
applicable to an income of Rs. 2,160. 

Under section 58 of the Act this proviso does not apply to 
super-tax, that is, no allowance of this kind is made for super- 
tax purposes. 

Rewards for passing Language Examination. 

Rewards for passing language examinations are not taxable 
unless by the conditions of his employment the assessee is 
compelled to pass the examination. Whei'e they are taxable, 
they are taxable as salaries and tax should be deducted at 
source. 

Examiner^s Fees. 

In regard to examiners^ fees, if the conduct of the examina- 
tion is part of the assessee^s duties, the position is precisely 
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the same as regards the passing of an examination.^ Even i( it 
cannot be said that the assessee is under any obligation to do 
the work for which the fees are paid, the fees will bo liable to 
tax if the work done can be regarded as incidental to the 
exercise to the assessee’s profession, occnp^ition or vocation, 
as when a school master conducts an examination or a vakil 
sets or values papers in law examination and should tlum bo 
taxed as “Professional earnings'^ When there is no such close 
connection between the work done and the assesseo’s profession, 
for example, if a member of the Indian Civil Service sets a 
paper in history, it would still be for the assessee to prove that 
the income was non-recurring, and in the absence of siu‘h imnoi 
the income would be taxable as income from “other sourccs^\ 
In such a case it would hardly be possible to tax snch f(^es on 
the first occasion on which the assessee received them, but if 
he again received them in the following year the first year’s 
fees could be taxed under section 34. 

Honoraria or fees paid to Government servants by local bodi- 
es or private persons, companies, etc., for professional work, the 
whole of which are in. the first instance credited to Government, 
after which the whole or part is drawn under proper sanction 
by the Government servant concerned on a bill, should be 
taxed as salary by deduction at source. They are obviously 
fees, commissions, or perquisites received in addition to salary 
and paid by or on behalf of Govorament. [Section 7(1)J. 

For classes or portions of “salaries” which arc entirely 
-exempt from tax, see paragraphs 17(l), (2), (4), (5), (11), (14), (15), 
<16), (17), (18), (19), (20), (21), (22), (25), (26), (29), (30) and (31). 

Advance—Salaby. 

Income under this head is always included in the income 
of the year in which it is received irrespective of the period 
in respect of which it was earned, with the solitary exception 
that where an officer of Government takes an advance of pay, 
the tax is not chargeable on the advance, but the tax is charged 
on the full salary of the month on which the advance is 
recovered by deduction without any regard to the deduction. 

Attached Salary if Taxable. 

A portion of a salary withheld under the orders of a Court 
is liable to tax. (Para 25 of the I. T. M). 

Salaries paid ix India but Outside British India. 

7[2). This sub-section makes chargeable, under tliis head, 
salaries paid from India revenues to Government employees in 
any part of India and salaries paid by a local authority cs- 
tamished^ in exercise of the powers of the Governor-General 
in Coiinoil. All servants of Government or of such local au- 
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tliorities are, therefore, liable to pay tax on the salaries if they 
are employed in any part of India and irrespective of their 
nationality. 

RaniiS RELATING TO BRITISH SUBJECT AND AeIEN SUBJECT. 

The words “or any servant of His Majesty^^ in this sub- 
section were inserted in the Act of 1918, so as to bring all 
servants o£ the Crown, whether British subjects or not within 
the purview of this sub-section, on the ground that it seemed 
unnecessary to give to persons who were not British subjects 
specially favourable treatment which was not accorded to 
British subjects. 

The pay of officers whose services have been lent to, and 
whose salaries are paid by, Indian States are not chargeable 
received in British India ; but the leave allowances and pen- 
sions of such officers arc chargeable to income-tax unless cover- 
ed by any of the exemptions in paragraph 17. The Govern- 
ment of India recover contributions at fixed rates from the 
Indian States to meet the cost of leave allowances and pen- 
sions of officers in foreign service and make themselves res- 
ponsible for paying the leave allowances and pensions of their 
employees earned in foreign service. The portion of salaries 
of Government officers serving in Indian States, which is paid 
in the first instance by the Government of India but is subse- 
quently recovered from the State concerned, is not liable to 
income-tax. (Para 26 of I. T. M.) 

Salaries, etc., paid outside India. 

Under exemptions Nos. 21-25 quoted in paragraph 17, 
leave allowances or salaries paid in the United Kingdom to^ 
or drawn from any Colonial treasury by,‘ officers of Govern- 
ment on leave or duty in the United Kingdom or in a Colony 
and the pensions of officers of Government residing out of 
India, which are paid in the United Kingdom or are drawn 
from any Colonial treasury, are exempt from tax. Similarly 
under exemptions 19A and 21A leave salaries or leave allow- 
ances paid in the United Kingdom or in a Colony to officers 
of local authorities or to employees of companies or of private 
employers on leave in the United Kingdom or in a Colony 
and pensions paid in the United Kingdom or in a Colony to 
officers of local authorities, or to employees of companies or 
of private employers provided such officers or employees are 
residing out of India, are exempt from tax. Vacation salaries 
paid in the United Kingdom or in a Colony to Judges of High 
Courts or of Chief Courts, to Judicial Commissioner or to 
other officers of Government when on vacation therein are 
also exempt from tax (ride exemption No. 21 in paragraph 17.) 

Pay and allowances drawn by officers from the Indian 
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revenue which are earned by them by service outside India 
are not liable to tax unless they arc drawn or received in 
India. (Para 27 of the I. T. M.) 

Salaries. 

Exemption by virtue of section 60 of the Income-tax Act 
The Governor-General in Council is entitled to declare a 
class of persons or portion of salaries totally exempt troru 
assessment. {Vide remarks under see. 60). 

Deferred Annuity. 

Where any sum is deducted from the salary under the 
authority of the Government for the purpose of seenrinj? a 
deferred annuity no tax can be charged for the sum so dccltict- 
ed provided the sum so deducted shall not exceed ith of the 
salary. 

Destination of Profits 

Whenever any salary, wages, pension or annuity, etc., 
are paid by, or on behalf of Government, it must be prcsunied 
that the sum is chargeable irrespective of its destination whe- 
ther within local limits or outside British India. Asa matter 
of fact destination of profit is irrelevant. In JBejoy Svigha 
Budhuria, A. I. R. 1930 Cal. 641 and 644 it was held under 
section 10 “the first question is whether the Raja is a person 
who carries on a business. If so he is liable aocoi'ding to the 
section and in my opinion it is clearly impossible to make room 
for a deduction on the ground that he has to pay the annuity 
out of the profit. Frima facie the destination of profit is 
irrelevant.’^ No deduction is permissible under head “salaries” 
except the allowance, for premium for Life Insurance and 
Provident Fund contributions to a limited extent. 

Perquisite. 

The term denotes that whenever any benefit is enjoyed 
by an assessee which is neither money nor capable of being 
converted into money, such benefit is perquisite in the real 
sense of the term. As a result of this definition rent free 
quarters are liable to taxation. But as a matter of practice, 
by an Executive fiat, it has been so arranged that when an 
employee enjoys the privilege of a rent-free quarter, the money 
value shall not be taken at more than 10% of the salary of the 
employee. 

Refund. 

Salaries as a whole are to be deducted at sources. This 
procedure may often result in higher deduction and the assessee 
is often affected by the rate. But under section 48(3) where 
the assessee presents an application for refund in the pres- 
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cribcd form lie is entitled to get a refund of the differences. 
As a matter of fact salary of employees is taxed and no deduc- 
tions are allowed for earning the profits. It seems proper that 
an employee drawing salaries can hardly claim deduction of 
expenses ‘because of the fact that all personal or private 
expenses of the assessec are not admissible deduction and such 
expenses are not incurred solely for the purpose of earning 
profit. In the case oi Mahiiiddin Ahamad, 21 it 

held that where income is received by the superior of a 
Khankha (a kind of monastery) such income is not salary under 
section 7 but it is an agricultural income within the meaning 
of section 4. 

Compensation for Abrupt Loss of Office. 

In the case of Turner Morrison S Co., 33 0. W. N. 112, it 
was decided by the Calcutta High Court that where the manag- 
ing agent received compansation for loss of office such com- 
pensation is a receipt from bufriness and as such is taxable. 
The decision of the Calcutta High Court is dubious. But it seems 
proper that receipt of compensation as is reported in this case is 
a business receipt. Section l(j(m?‘){ff) runs thus : — “Any sums 
paid to an employee as bonus or commission for service ren- 
dered where such sum would not have been payable to him 
as profit or dividend if it had not been paid as bonus or com- 
mission.^^ Thus it is clear that compensation, if any, received 
by an asscssoe may be not liable to assessment if such com- 
pensation comes within the meaning of receipt of capital asset 
in the nature of a good will. But in this particular case 
possibly it cannot be urged that it is not a business receipt. 
But in tile case of Messrs. Shaio Wallace cC* Com^maj^ 35 
C. W. N. 361, it was held that the sums were the capitalised 
value of future income and as such not taxable, there being 
no fact or findings to warrant the conclusion that they were 
mere payments in advance of earnings of the assessee over a 
period so short as to suggest that the receipt was income. 
(The case of Turner Morrison & Co. was distinguished.) 

Salary Free of Income-tax. 

Where an employee receives salary, free of income-tax, such 
an advantage is an addition to salary and as such is a perquisite 
within the meaning of section 7 [Vide Harilancl v. Biggins, 
10 T. C. 47, relying on the decisions of North British Baikraij 
Company v. (1923) A. 0. 37. & Ashton Gas Company v. 
Attorney General (1906) S. E. 10]. 

The term perquisite includes within its purview free con- 
veyance, free medical aid, and free board etc., but these advan- 
tages are not convertible into cash, these advantages are not 
an addition to salary. 
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TEAVELLINa AliEOWANCEHi 

An employee is not entitled to claim deductions for travel- 
ling expenses incurred for coming to his place of service, from 
liis residence (Hickcts v. CoUjzfolfOW' (1926) A. C. 1.) iSiniilni 
views are lield. in the case of OooJc v. 4 1* Tj. li. KMi^ 

that Directors of the company could not claiin clcdiK’tionR for 
travelling expenses incurred for attending office from r(‘sid(m- 
ces. Passage money paid to Government Officers is not liahlo 
to tax. 

Thus perquisites include fees, commissions, alkwanc(‘s mid 
any other remuneration etc., but when these receipts do not 
fall within the ambit of section 4, cl. 3, sub-section VI, these 
are taxable. 

When an employee gets a fixed salary plus commiRsion, such 
commission is an addition to his salary-- v. lilumd 
(1923) A. C. 337, 8 T. C. 42. in Parker v. Chapwan, 138 L.T. 
729, it is held that where an employee receives salary arid 
certain percentage of profits by way of commission, wlicthor in 
cash or by way of newly paid-up shares, it is an addition to 
salary. 

But where an unpaid secretary of a company in liqnida" 
tion is appointed and the Directors resolve to give him a 
remuneration from the sum of money to be distributed amongst 
the shareholders, the receipt is not taxable — Cb/m/is’ Case (1920) 
7 T. C. 372 C. A. 

In HorneVs case, 10 T. C. 454, it has been held that a lump 
sum payment over and above remuneration to the Directors of 
a private company is taxable. 

A person is given a first class travelling allowance for his 
services and position but he makes some profits out of it by 
travelling in Inter class, still it is not a perquisite but is 
exempted under section 4, cl. 3, sub-cl. VI. 

Refund. 

Section IS enjoins that any person responsible for paying 
any income chargeable under head (salaries) shall, at the time 
of payment, deduct income-tax on the amount payable at the 
rate applicable to the estimated income of the assessee under 
this head. 

This procedure of deduction at source may sometimes 
result^ in higher or lesser deductions, as the case may be, and 
there is a provision under section 18 for adjustment of any 
excess or deficiency arising out of any previous deduction or 
failure to deduct. 

Persons responsible for deductions at source are the prin- 
cipal officers or rather the disbursing officers. 
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"Where higher ' deductions are made, an assessee is entitled 
to apply under section 48 in the prescribed form for the diffe- 
rences in rate. But where an assessee has got higher income 
i.e., income from any source other than (salaries) the income- 
tax officer is to ask him to file his return of total income under 
section 22, cl. 2 ; then to proceed according to the provisions 
of law. Of course, the amount deducted as income-tax should 
bo adjusted aud shown in the notice of demand. 

Eecbivbe. 

Where a receiver is appointed of an estate which has got 
agricultural and non-agricultural income, portion of salary being 
incurred from non-agricultural property, the assessee is entitled 
to a proportionate deduction of salary incurred, In the matter 
of Sachindra Mohan Qhose v. Commissioner of Income-Tax, 
B(& 0 , 136 I. C. 63 ; A. I. E. 1932 Pat. 102. 


Salaries or not. 

In the case of Mahiucldin Ahmed, 27 Cal. 674, it was held 
that where income is received by the superior of a Khankha 
(a kind of monastery), such income was not salary within the 
moaning of section 7, but was an agricultural receipt within 
the meaning of section 4. 

The Trustees of Colonial Bishopric Pund made an allowance 
of certain sums to the assessee in view of his position as Lord 
Bishop of Lucknow. The sum he receives in addition to his 
pay was payable to him and was paid in London. This was a 
gratuitous payment, on condition that the payment ^as to be 
made to the person who occupied the position of Loro. Bishop 
of London. It was held that it came within the meanmg of 
section 7, cl. 1 and it arose in British India ; for if assessee 
chose to give up his appointment and to go to England, he 
could not get the sum— In the "f’- 

Sanders, Bishop of Lucknow, A. 1. E. lyd2. All. lOi. 

Transfer to the trustees of the shares of an employee at the 
termination of his employment was not a payment, perqusite 
or profits thereunder received by the employee, in addition to 
his salary' or wages which were paid by or on behalf of the 
company within the meaning of section 7 of the Act. tomrm- 
Tmmr of Income-Tax, Burma v Bmigoon Mectnc Tramway 
Supply Co. Ltd., 142 I. C. 240, A. I. E. 1933. E. 45, 

The scheme of the Indian Income-tax is not upon potential 
but on actual profits. The interest paid by the company on the 
contributions which, the company makes to the provident iund 
is a perquisite in addition to ^lary or w^es. It is a 

accruing to the members of the Provident Tund by virtue of 

their being iu the service and necessarily it falls within section 
7, cl. 1. 
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Chief Justice Page observcfi — iny oi>ini,ou upon ii true 
construction of section 7, cl. 1., unless & until salary luis been 
received by the employee and has been paid by the ^company 
to him, such salary is not assessable to incolnc-tIlx^^ “Further, 
he holds : in my opinion, upon a true construction of section 7, 
cl. 1, Income-tax Act, as and when the interest of tlie com- 
pany’s own contributions to the Provident Fund is paid by 
the company and received by the employee, the sum so paid is 
‘salary’ within the meaning of the term as used in section 7, 
cl. 1, of the Income-tax Act ” — the matter of Rangoon JH/ee- 
trie Tramway c& Supply Co. Ltd.^ 142 L C. 240. 

Destination of Piiofits. 

Whenever any salary, wages, pension or annuity, etc. are 
paid, by or on behalf of Government, a local authority, a 
company, or any other public body or association or by or on 
behalf of any private employer, it must bo held that the sum is 
chargeable irrespective of its destination whether within local 
limits or outside British India. In Bijoy Singh Budherui 
A. 1. E. 1930, Cal. 644, it was held “prima facie destination 
of profits is irrelevant. A portion of salary attached under 
orders of a court is also taxable.” 

Diversion of profits under this section docs not confer any 
advantage to the assessee, who will be taxed on the gross 
receipt. No deductions are permissible under head “salaries” 
but the assessee is entitled to abatement for premiums ])aid for 
Life Insurance and Provident Fund contributions up to one- 
sixth of his total income. Deductians are not allowed under 
head “salaries” as the assessee is to exercise his intellect and 
expense if any is to be regarded as personal. 

Perquisites. 

The term denotes that whenever any benefit is enjoyed by 
assessee which is neither money nor capable of being converted 
into money. Such benefit is a ‘perquisite’ in the real sense of 
the term. The explanation under section 7, clearly provides 
that the right of a person to occupy free of rent as a place of 
residence any premises provided by his employer is a perqui- 
site for the purpose of this sub-section. Blit as a- matter of 
practice, by an executive fiat, it lias been arranged that when 
an employee enjoys the privilege of a rent-free quarter, the 
money value shall not be taken at more than 10% of the salary 
of the employee. 

Payments in kind, from residence, board and similar items 
are not assessable unless there is an obiter or possibility of 
turning them into cash. {lenani v. Smith 3 T. C. 152). But 
under the Income-tax Act, rent free quarter is a ‘perquisite’ 
within the meaning of the section 7(1). The explanation 
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portion makes it specifically taxable. Each case will be de- 
cided on the actaal facts and circumstances of the case. When 
the use of residence rent free is available but there is a right 
to let the premises and live elsewhere, the annual value of th^^ 
house will be assessable as part of the remuneration of the 
office in question, but where there is no such right, the value 
will be excluded. 

The above English principle is inapplicable in India so far 
as rent-free quarters are concerned. 

Similarly allowances made in lieu of board, uniform etc. 
are assessable, with a right in proper cases to liave necessary 
expenses deducted ; but when board etc. is provided but a 
deduction from salary is made in payments, therefor, the 
question as to whether the gross or the net amount of the 
salary will be assessed, will depend largely upon whether the 
amount is voluntary or compulsory on the part ,of the employee 
concerned. 

8. The tax shall be payable by an assessee under 

Interest on securities. head ‘‘Interest On securities” in 

respect ot the interest recavable by 
him on any security of the Government of India or of a 
Local Government, or on debentures or other securities 
for money issued by or on behalf of a local authority or 
a company : 

Pro vided that no income-tax, shall be jxtyable under 
this section by the assessee in respect of any sum de- 
ducted from such interest by way of commission by a 
banher realizing such interest on behalf of the assessee : 

Provided further, that no income-tax shall be payable 
on the interest receivable on any security of the Govern- 
ment of India issued or declared to be income-tax free : 

Provided, further, that the income-tax payable on the 
interest receivable on any security of a Local Govern- 
ment issued income-tax free shall be payable by that 
Local Government. 

Intjerest on Securities. 

The interest chargeable under this section is the interest 
only on securities of the Government of India or of a local 
government or on debentures or other securities for money 
issued by or on behalf of a local authority or company. It 
docs not include interest on debentures issued by 6rms, asso- 
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ciations, clubs or individuals, interest on wliicb is chargeable 
under sec. 10 or 12. 

With reference to the first proviso the Government of 
India War Bonds 1920, 1921, 1922, 1923 1924, and 1928, 
5 per cent, loan 1945>5r), Five year 0 per cent. Bonds 1926, 
Five year 6 per cent. Bonds, 1927, Ten year 6 per cent. 
Bonds 1930, Ten year 6 per cent. Bonds 1931, Ten year C 
per cent. Bonds 1932 and Ten year 5 per cent. Bonds 1333 
have been issued income-tax free. 

The second proviso to this section prescribes that where 
a local Government issues a security as income-tax free, the 
income-tax on the interest thereon shall be payable by that 
local Government. So far as investors are concerned, there- 
fore, securities issued income-tax free, whether by the Govern- 
ment of India or by local Government stand on exactly the 
same footing, that is, income-tax is not payable on the interest 
received therefrom by the assessee, but the interest received 
therefrom is taken into account under section 17 (i) of the 
Act ill determining the total income of the assessee for the 
purpose of deciding whether he is liable to income-tax and also- 
for determining the rate at which he shall pay income-tax 
on his other income. The same remarks apply to Govern- 
ment securities purchased through the Post Office and held 
in the custody of the Accountant General, Posts and Tele- 
graphs {see paragraph 17). Super-tax is, however, payable 
by the recipient in respect of such interest, since, under sec- 
tion 58 of the Act, the provisos of this section do not apply to 
super-tax. 

For interest on other securities, which are entirely exempt 
from tax, see paragraph 17(8), (9) and (29). 

For interest on securities held by Provident Fund etc.,. 
see paragraph 21. 

The interest on securities held dy a Co-operative Societ>' 
is liable to income-tax, see paragraph 17, 

Where a bank or other concern engaged in business simi- 
lar^ to that of a bank receives deposits or loans in the course 
of its business and invests the money so borrowed as occa- 
sion arises, it should be allowed in computing its liability to 
income-tax to set-off the entire interest on such borrowing 
against its entire income liable to tax. No attempt should 
be made, for example, to allocate a proportion of the borrowed 
money to investments in tax-free securities and to set-off the 
interest on such proportion against the tax-free securities 
instead of against the taxable income. 

But (as an exception to the foregoing) in rare cases 
in which there is definite proof (not a mere inference) that 
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a certain sum was specially borrowed by a bank or similar 
concern for the purpose of investment in tax-free securities 
and has been so invested, the interest on the money so bor- 
rowed should be set-off against the interest on the tax-free 
securities and not against the income liable to income-tax- 

Assessees other than banks or similar concerns may set- 
off interest on money borrowed specifically for investment 
in taxable securities or shares and so invested, against their 
income liable to tax taken as a whole and not merely against 
the interest on such securities or the dividends on such shares. 
In all such cases there must be clear proof and not a mere 
inference that the money was specifically borrowed for such 
investment and actually invested. They cannot be allowed 
to set-off against their income liable to tax interest on money 
borrowed for investment in tax-free securities and so invested. 

Income-tax (but not super-tax) in respect of income 
chargeable under this head is deducted at the source. (Para 
28 of I. T. M.) 

Case Laws. 

It has been held in 32 C. W. N. 242 that the amended 
Act of 1922 is not retrospective. 

Cost of Realisation. 

If deducible. In In the matter of Rajmti Prosad Shiglia^ 
123 1. C. 611 : A, I. E. 1930, Pat. 33 it has been held that 
cost of realisation of interest from securities cannot be deduot- 
•ed. Tax is chargeable on all interests received from securi- 
ties and as such no allowance for commission is allowable : 
In the matter of A. H, Forbes 119 I. C. 402 : A. L E. 1929. 
Pat, 429. This draws a distinction with collection charges 
for money invested elsewhere, inasmuch as such collection 
charges are permissible deductions. The recent amendment 
allows banking interest by way of deductions. 

Co-oPEPvATiVE Society. 

In the case of Madras Central Urban Bank Ltd,, 118 I. C. 
107 : A. I. R. 1929 Mad. 387 : 56 M. L. J. 431, it was held 
that where a co-operative society invests fluid assets in Govern- 
ment securities through Government orders the income aris- 
ing therefrom is assessable as such investment and is no part 

of their business. 

Annuity for Maintenance. 

Where an annuity is paid by an assessee in pursuance 
of a decree of the court, the amound so paid cannot be a de- 
ductible expenditure : In the matter of Bejoy Singh Dudhuria, 
57 Cal. 918 : A. I. E. 1930 CaF 641 : destination of profits 
has got nothing to do with assessment. 
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Payment of Interest. 

Where interest is paid by an assessee and the amount is 
borrowed by a private person such payment of interest’ is not 
deductible. In the matter of Mahadio Asrcnn Promd Shahi 
Bakadur, 100 I. C. 897 : A. I. R. 1927 Pat. 133. Whore 
creditors are not partners, ‘loan, secured through others, is 
not a boon incurred by the partners. 

Business Premises- 

It is more or less concerned with the properties of the 
nature of residential house ; but business premises, namely 
shops, godowns, and office are not include in the term “house 
property^^ : In the matter of Row d- Co, v. Secy, of State, 07 
I, C. 781. There cannot be any valuation of a business premises 
which is exempt from assessment. 

Securities — definition of: — The Indian I. T. Act no- 
where defines the term ; but “security’^ obviously connotes 
a debt or claim secured by way of mortgage, pledge or 
charge, e.g., war bonds etc. 

Debentures. 

Debenture though not defined under the I. T. Act covers 
cases, e.g., (1) simple acknowledgment under seal of a debt, 
(2) ‘an instrument acknowledging the debt and charging the 
property of the company with repayment, (3) an instrument 
acknowledging the debt and charging the property of tlie 
company from giving any prior charge, as per L. J. Bowen 
in English and Scottish Trusts v. Brimton, (1892) 2 Q. B. 700. 

Allowances u/s 8. 

Section 8, before the Second Amendment Act virtually 
conferred no deduction under this head to an assessee, al- 
though u/ss. 9 and 10, various heads of reliefs are allowed. 
When interest for securities are realised, costs incurred if 
any, could not be allowed — In the matter of Rajniti prosad 
Singhav. Commr.of 1. T. B. d; 0., A, L R. 1930 p. 37. In 
Alahadeo Asram prosad v. Commr. of I. T. B, efr 0. A. I E. 
1927 Patna 133 we find that deduction under the head 
“securities'^ is not allowable ; even in the case of A. 11. Forbes. 
V. commr. of L T. B d 0,4, 1. T. C. I.= A. I. R. 1929 p. 419, 
we find that the tax is to be levied on the entire amount of 
interest, receivable by him and commission if any, paid to a 
banker for realisation cannot be allowed. 

But the Amending proviso removes a long-felt grievance ; 
u/s 8, tax is payable in respect of interest on securities which 
are not declared to be I. T. free. The Amending Act pro- 
vides that no income-tax shall be payable in respect of any Rim 
deducted from such interest by way of commission by a 
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banker realising such interest on behalf of the assessee. The 
proviso is intended to allow commission paid by an assessee 
to a banker for the realisation of interest on securities to 
be treated as an admissible deduction agaist the interest so 
realised. 

Depreciation. 

But loss arising from depreciation in the value of Govern- 
ment Securities kept as emergency Reserve by a Bank is not 
an allowable deduction — In re Tata hvlustrial JBrmI' Lfd.^ 
A. 1. E. 1922 B. 75 = 1 I T. C. 152; vide also the 
National Bank v. Crown, A. I. R, 1926 L 373, where 
the assessee Bank, purchased high class securities not for 
trading but for emergency reserve and claimed depreciation. 
It was held to be a capital loss. 

Holder of securities if can be assessed vfs 10: — But where 
securities are bought and sold as a matter of business 
within the meaning of section 10, then all the rights and liabili- 
ties u/s 10 will automatically follow and the assessee will 
be entitled to all reliefs mentioned in section 10. 

A person who deals exclusively in shares and securities, 
is to be assessed u/s 10 — the business of a Stock Jobber. 

Assessibiliiy of profits wade by conversion of securities : — 
The questiin that arises is, what constitutes “accrual” or 
“realisation'^ of income. In Westminister Bcuik v. Osier (1932) 
I. K. B. 668, instance is forthcoming when the learned Judges 
of England found it difficult to decide whether there was a 
“ realisation” of profits. Where there is a mere appreciation, 
in the value of securities, held by a business house, it is settled 
that there is no “accrual” of income upon which tax could be 
levied. 

But suppose a Bank converts one kind of securities e.g. 
war bonds into securities of a greater value, war loan or 
conversion loan, is there a “realisation” of profits ? After great 
hesitation the courts of Appeal in England have held that 
in such cases there is a realisation where the change 
of investment is made. 

Deduction at Source and Refund. 

Section 18 mentions that payments of interest on securities 
shall he deducted at source at the maximum rate when 
payment is made although there is no provision to deduct 
supertax at source. 

Thus interests on Gevernment Securities shall be^ deducted 
at the maximum rate prevalent when the interest is drawn ; 
but of course u/s 48 he is entitled to claim refund provided 
he has got no taxable income or that the rate of tax applicable 
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to this case is less than the rate at which income-tax has been 
charj»:ed in making such deduction in that year. Ho shall be 
entitled to a refnnd on the amount of interest or salary from 
which such deduction has been made calculated at the 
difference between those rates. 

IiTcoME-TAX Free Securities. 

When a local Government issues a security as income-tax 
free, income-tax on interest thereon shall be payable by such 
Government. The result is that the interest thus received 
is not chargeable to income-tax, but it is taken into account 
in computing the total income for the pur])ose of determin- 
ing whether he is liable to tax or to determine the rate at 
which he shall pay his iccome-tax on his other income. 

Co-operative Society & Goverxmet Securities. 

By virtue of section 60 of the Indian Income-tax Act the 
Governor General in Council by notification dated the 2oth 
August 1925 did not exempt interest derived by a Co-opera- 
tive Bank from its investments in Government securities 
and such interest is not to be regarded part of the profit 
of the business of the Bank, The exemption from Income-tax 
given by the notification of Government of India dated the 
28th August 1925 is to the profits made by the Bank from its 
business of a Co-operative Bank only. 

In the -MheZms Genty'al Co-operative Bank Ltd., A. I. R. 
1929 M 387 it was held that the investment of fluid assets 
could not be held to be part of a bankas business and hence 
liable to tax. 

The Madras Provincial Co-operative Bank v. Commr. of 
Jncome-iax, Madras, A, I. R. 1933 M. 489 (Special Bench) 
relying on the above decision held that notification of 1925 
does not help the bank [Norivich Union Fire hisurmiee v. 
Megee (1896,) 3 T. C. 457 ; Liverpool and London Globe In- 
FAirance Co. v. Bemiet, (1913) A. C. 610 ddstinguished]. A 
question of far-reaching importance was decided in Madras 
Provincial Co-operative Ba7ik Ltd, 64 M. L. J 640. Under th(^ 
Government of India Notification of 1925 “Profits of any 
Co-operative Society^’ are exempted from Incom-tax. it was 
contended that interest derived by a Co-operative Society 
from Government Securities was '"profits'^ within this Notifica- 
tion and therefore^ not taxable. While rejecting the conten- 
tion, their Lordships held that interest from GGcuritics should 
be assessed u/s 8, while the profits to be assessed u/s 1.0, 
Profits” as u/s 10 are exempted from tax. The faqt that 
the society by virtue of its bye-laws made “ purchase and 
sale ol: Government Securities” as one of its objects does 
not improve matters. Bardswell J. said that the exemption is 
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meant as an encouragement to the employing of as much 
capital as possible for the financing of co-operative societies 
and so extending the scope of co-operation. Investment of 
money in Government Securities docs not farther the cause 
of co-operation but it is only a means of keeping from lying 
idle funds that cannot immediately be used for such a purpose. 

Similar views are expressed in the case of Gommr* of Income- 
iaXj Burma v. Bengalee Urban Co-operative Socielij Ltd, 
A. I. R. 1934 R. 27. Under the Notification of Government 
of India dated the 25fch August 1925, the profits accruing to 
a co-operative society are exempted from income-tax. 

'‘It appears to me that the intention of tlie Governor 
General in Council was to exempt from the income-tax under 
the notification the profits accruing to co-operative society 
upon the ground that a man cannot make loss or profits out 
-of himself^ — per Buckly L. J. in Carlisle and Sillofh Golf 
Club V. SmUh (1913), 3 K. B. 75, See also Gresham Life 
Assurance v. Styles, 67 L. T. 497, Neic yorh Life Assurance v. 

(1889), 14 A. C. 381, United Service Club Ltd. of Simla 
V. Emperor, 61 1. C. 886 and Board of Revenue v. Mylapore 
‘Hindu Permanent Fund, A.I. R. 1923 M 684 — ^in this way 
to encourage and foster Co-operative Societies which are 
brought into being as the result of a move to improve 
the conditions under which the cultivators of the land in 
India and Burma lived and worked. Co-operative undei'- 
takings have always been held liable to pay income-tax 
upon the income derived from investments and house 
property, see Comm.}', of Income-tax v. National Mutual Life 
Association of Aiistrcdasia, 13 I. C; 555. 

9. (J) The tax shall be payable by an assessee 
under the head 'Troperty’’ in respect 
loper y. bonafide annual value of pro- 

perty consisting of any buildings or lands appurtenant 
thereto of which he is the owner, other than such por- 
tions of such property as he may occupy for the purposes 
of his business, subject to the following allowances, 
namely : — 

(i) where the property is in the occupation of the 
owner, or where it is let to a tenant and the 
owner has undertaken to bear the cost of 
repairs, a sum equal to ‘one-sixth of such 
value ; 

{%%) where the property is in the occupation of a 
tenant who has undertaken to bear the cost 
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of repairs, Ihe difference between such 
value and the rent paid by the tenant up to 
but not exceeding one-sixtli of such value; 

(m) the amount of any annual premium paid to 
insure the property against risk of damage 
or destruclion ; 

(iv) where the propeHy is subject to a m^oHyage, or 
other capital charge, the amount of any 
interest on such mortgage or charge ; where 
ihe property is subject to a ground rent, 
the amount of such ground rent ; and’ 
where the property has been acquired with 
borrowed capital, the amount of any 
interest payable on such capital and not 
specifically charged, upon the property 
itself-, 

(i’) any sums paid on account pf land-revenue in 
respect of the property ; 

(vi) in respect of collection charges, a sum not 

exceeding the prescribed maximum ; 

(vii) in respect of vacancies, such sum as the In- 

come-tax Officer may determine having 
regard to the circumstances of the case : 

Provided that the aggregate of the allowances made 
under this sub-section shall in no case exceed the 
annual value. 

(2) For the purposes of this section, the expression 
“annual value” shall be deemed to mean the sum for 
which the property might reasonably be expected to let 
from year to year : 

Provided that, where the property is in the occupa- 
tion of the owner for the purposes of his own residence, 
such sum shall, for the purposes of this section, be 
deemed not to exceed ten per cent, of the total income 
of the owner. 

Peesox dealixg ExcLusn’’ErA' IX “Peopbrty.” 

'Wliore a person deals exclusively in “propiTty” alone, diffi- 
culty .arises whether such a person should be assessed n/s 0 
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or u/s 10 of the Act. The comaion sense view is to assess 
u/s 10 (as dealers in shares and securities are assessed u/s 10 
and not u/s 8) but the weight of authority is against such a pro- 
cedure and the contention that as he has a business only in 
property, assessment can be made u/s 10, cannot prevail at all. 
The Calcutta High Court in the case of The Commercial Pro- 
perties Limited v. The Commissioner of Income-tax^ Bengal, 32 
C. W. .N. 413, held that the owner of property cannot be 
assessed u/s 10. Chief Justice Eankin observes : “The income 
of the assessee is income derived from its ownership of build- 
ings and their curtilages. To obtain such income a certain 
amount of management is always necessary but the Act does- 
not regard such income as profits of management. To own 
house one must buy or build them but the Act does not regard 
such income as profits of investment.^^ 

Section 9(1) puts a limit to the definition of the term pro- 
perty and is applicable to assesees who are owners of proper- 
ties and necessarily a lessee is not chargeable u/s 9 but u/s 12. 
It may be pointed out in this connection that an assessee who 
is assessed u/s 10 is entitled to the largest number of allow- 
ances, while u/s 9 he is only entitled to limited allowances- 

Boitafide Annual Value. 

An assessee is assessed n/s 9 not on any actual rental or 
cash received but on the bonafide annual value of the property. 
The Income-tax officer cannot assess him on the rental 
received, he has no discretion in the matter. The bonafide 
annual value means the full market value at which the build- 
ing would be let from year to year irrespective of any charges 
by way of Muliicipal rates or taxes thereon. 

The term annual value must be taken to be what the 
tenants are consistently paying to the landlord, the figure 
representing the sum for which property might reasonably be 
expected to let from year to year. In re: Clmmicmial Salagrauty. 
A. I. R. 1931 L. 320. Where a house is let out on a noniinal 
sum out of love, he shall be assessed on the annual value simply 
because the assessable value is notional. In Be: Gupta Estate y 
A. 1. E. 1930 Cal. L 

The annual value as defined by sec. 2 of section 9, is a 
hypothetical sum and it is quite possible that the actual con- 
sideration paid or stipulated for by the parties in any 
individual case may be out of all relation to this sum or much 
inferior as evidence thereof, to the evidence afforded by trans- 
actions by other parties in respect of other property more or 
less comparable in value with the property in qimstion. Co?/z- 
missioner of IncomrAax, Bengal v. Krishna Kumar Sil and 
(mother, 36 C. W. N. 1144, A. I. R. 1932 Cal. SS6. 
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But in determining the annual value, tlie Income-tax officer 
must have regard to other facts oE the case e,q, actual daily 
rent for each of the stalls. In Be: Kaladhan Surntee Baxar^ 
A. 1. R. 1931 R. 9. 

Municipal Rent and Annual Value. 

The term annual value does not include the municipal tax, 
Avhich cannot be treated as a rental ; it is rather a liability of 
the landlord and consequently an assessee is not liable to 
enhanced tax because of the addition of the house tax to the 
annual value oE the property. In Be : Chunnnlal Salagram, 
A. 1, R. 1929 L. 503, 121 1. C. 508. 

The Calcutta High Court in the case of Krishna Lai Sil 
V. Commissioner of Income-taA Bengal, A. L R. 1932 Cal. 886, 
36 C. W. N. 1144, held that the total consideration which a 
landlord may reasonably be expected to receive in a particular 
year from a tenant in respect of a house, is not really a clear 
profit to the landlord, is an obvious fact, just equitably recog- 
nised by the Legislature by providing allowances under several 
different heads. It therefore does not stand to reason why the 
municipal tax, payable by the landlord when paid by the tenant, 
should not be treated as clear profit to the landlord and as 
such the sums so paid should be added to arrive at the annual 
value. Where the landlord pays the occiipier^s tax for the 
sake of convenience or otherwise, the annual value should 
necessarily be minus the occupier’s tax. 

In my opinion where a tenant is to pay municipal tax of the 
holding besides the monthly rental to the owner of the holding, 
the tax so paid should be added up "with the rental to arrive 
at the annual figure. But where tax is not levied on the hold- 
ing, but on the occupier, such a tax should be ignored in 
arriving at the annual value. An analogy on this line may be 
given here, where an employee receives salary n/s 7 free of 
income-tax, the payment amounts to an additional salary. This 
is in the nature of an appropriation of profits and must be 
added back. Ashton Gas Go. v. Attorney General, 93 L. T. 
076. 


Power of Income-tax Officer. 


In estimating or arriving at a decision as to the annual 
value of building, the Income-tax officer is entitled to take 
into accounts the actual sum expended in the erection of 
building— v. Commission^- of Income-tax, Lahore, 
Al, 1. JA. lyjo Ju. b29, 14b I. C. 550. 

Of '(vhich He is the Owheb— Absolute or Limited. 


If the assessee is not 

certainly be asse.-^sed u, 


thee™ of the property he cannot 
s 9. The Calcutta High Court in the 
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case of Gupta Untatex Liiviicd, 3-1 C. N. 327, has definitoly 
held that an assessec having a limited interest, sny a lessee for 
fifty years, is not an owner and section 9 is inapplicable. 

Although the Act does not define the terms ‘owner’, and 
‘‘ownership^^ it cannot be seriously contended that the term 
‘ owner’^ connotes its narrow and technical meaning of the full 
ultimate and legal owner, but the failure to define it points to 
its not having been so intended — Burma Railivwij Go, v. 
Secretary of State, 64 I. C. 801. 

The term owner, it seems, is applicable to persons having 
limited interest under special circumstances, e, g„ Gurdian, 
Trustee, Executors and other legal Representatives and 
property in their hands can be assessed u/s 9. 

The position of a Hindu widow may give rise to some 
complications, but where a widow has merely a life interest, 
I think the assessment shall have to be made u/s 9 and it is 
also reasonable that long term lessee should also be assessed 
u/s 9 and the Rangoon High Court decision seems to be 
equitable. 

Property “OccerpTED by the Owneb^\ 

For computing the total income of an assessee ii/s 16, the 
only limitation on taking the full market value is that in cases 
where the property is in the occupation of the owner for the 
purposes of his own residence the ‘ anual valne’^ is restricted 
to a maximum of 10 p.e, of the total income of the owner ; but 
where the valuation is less than 10 p c., the lesser valuation- 
should be taken on proofs of such valuation being adduced. 

Computation of Profits after making Allowances. 

As a matter of fact rent paid for the premises where a- 
business is carried on is an allowable item of expenditure but 
when the said premises are partly used as a business premises 
and partly used as dwelling house, the computation of allow- 
ance shall be less the valuation of the portion used by the 
assessee as business premises to be determined by the 
Income-tax authorities. Similarly repairs, if undertaken by 
the assessee, form admissible deduction. Interest, if any, 
paid for brought capital is an admissible business deduction 
u/s 10 ; but by virtue of the amendment of section 9, sub-sec- 
tion 1 (4) the scope of section 9 has been widened allowing* 
it to run in pari passu with section 10. The amending Act 
provides that where property has been acquired with brought 
capital, the amount of any interest payable on such capital, 
shall form a legitimate deduction u/s 9. 

The Income-tax authorities therefore have no ^ discretion 
to disallow interest payable on such capital raised for acquir- 
ing the property. 
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Section 9, sub-section 1 (4) lays down tliat wdiere property 
is subject to a mortgage rather capital charge, the amount of 
any interest on such niartgage or charge, where the property 
is subject to a ground rent, the amount ol sucli ground rent ; 
and where the property has been acquired with borrowed 
capital, the amount of any interest payable ok such capital and 
not specifically charged upon the property itself; interest 
payable on capital borrowed for the purpose of purchasing 
lands, are allowable deductions. 

Collection charges, land revenue and any insurance against 
risk of damages or destruction are also deductible expendi- 
tures, provided the sum total of the allowances should not 
exceed the annual value. 

IXTEKEST ON MoETGAGE. 

It is now a settled law that an amount of interest duo on 
a mortgage debt but not actually paid is an allowable item of 
expenditure. Similarly interest payable on borrowed capital 
raised for the purpose of acquiring property has now become 
a legitimate deductible expenditure. C^. J. Eankin in the 
case of JJeliari Lai Mallik, 31 C. W. X. 557 observes: 

Apart from the consideration that a taxing 
statute should be construed, if possible, by confining oneself to 
the ordinary ^ meaning of the words used and that there 
is special objectian to any construction which puts a burden 
upon the subject when the intention of the legislature 
to impose it is not clear, I think that sections 9 and 10 of 
the Act of 1922 must be construed that when the legislature 
moans pakV it is paid. In section 10 there is a special defini- 
tion of the word for the purposes of that section. In section 
9 certain allowances are authorised by way of deductions 
from the annual value of the property— itself a livpotlieticai 
figure. The first two allowances have reference to repairs 
and do not depend upon proof of any actual expenditures. The 
third and the fourth are expressly made to depend upon what 
has actually been paid. The sixth is definite only by limit and 
the seventh is left to the discretion, as regards amount, of 
the Income-tax Officer. In this context I am of opinion that 
the absence of the word ‘paid' in the fourth clause is not 
without significance. I am not satisfied that the legislature 
has intended to charge on the basis of the sum which a 
hypothetical tenant would give save upon the assumption 
made in favour of the assessee that the real income of an 
incumbrance is the dilference between the yearly value and the 
interest”. Thus where interest is not pakl hut is 

the entire amount are permissible irrespective 
of the purpose for which the mortgage has been created. 
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Charge. 

UAS 9 (1) (4) interest paid or payable on mortgage is an 
allowable deduction. The sub-section further states that 
interest on “charge” is an admissible deduction n s 9. 

The term ‘charge’^ has not been defined in the Act. In the 
Transter of Property Act we find ‘when immoveable property 
of one person is by act of parties or operation o£ law made 
security for the payment of money to another, and the transac- 
tion docs not amount to a mortgage, the latter person is said 
to have a charge on the property.” Charge is created by 
operation of sections 39, 55 (4), 55(6), 72 and 95 of the Transfer 
of Property Act. A security bond which does not name the 
person to whom the money is to be paid does not create a 
charge — MaMi AU v. Chmiilal, A.L R. 1924, All. 834. 

“Charge” may be created in various ways, namely, by act 
of parties, by will, by operation of law, or by a decree of the 
court, and not by the ipse dixit of the holder. A charge cannot 
be created by implications — Makul AH v. AH Ahamad ,40 Cal. 
574. But when a charge is created by document, it must be 
registered — Jiamamth Kanailal, 7 C. W. !N. 104, 

It has been held by the Allahabad High Courfc^ in the case 
of Basata Lai Thakai Singh v. Commissioner of lncofnc4ax^ 
U, R, A. I. R. 932, All. 451, that deposit of title deeds with 
the creditors, relating to property for the purpose of borrow- 
ing money for the purchase of extension of property, does 
not constitute a “ cliarge^A 

In assessing an impartible estate governed by the rule of 
primogeniture a question arises whether the allowance to be 
paid to the junior members are to be regarded as a “charge” 
on the income so as to bring such allowances within the 
exemption clause. 

The Lahore High Court, in the case of Kishen Kisore v. 
Commissioner of ^Income4ax, 141 I. C. 417, has held that the 
rule as to allowances payable to junior members of ordinary 
Hindu undivided families are inapplicable to an impartible 
estate and. necessarily it has been held that the allowances 
payable are in the nature of a charge and hence allowable 
and should be left out of account in reckoning the total income. 
This distinguishes the case of Raja Jati Prosad Singlm Deo 
Bahadur, 130 1. C. 43, where the allowance was held not to be 
a “charge”. The Privy Council decision of Raja Bejoij Singh 
Buduriav. Commissioner of Income-tax, Bengal, 6 I. T. C., 
450, 143 I. C. 145, dealt hereafter, reversed the Calcutta High 
Court decision holding that u/s 3 an “income” is what reaches 
the individual as income and that the diversion of some 
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portion to the step-mother is not his income and as such 
should be loft out of conideratiou. Tt is not a case of the 
application by the appellant of part of his income in a parti- 
cular my; it is rather the allocation of a sum out of 
his revenue before it becomes income in his hands. 

Deduction oe Maintenance ALLO^\’AN(!u Paid Under 
A Decree. 

Decrees declaring a charge for maintonanee in favour of 
the person or the property of another are very common in 
India. Their Lordships of the Privy Council in the case of 
Btjoy Smgh lUiduria v. Comnissmier of Jiicome-iaXi Bengal^ 
14B L C. 145, have made a judicial pronouncement regarding 
deduction of maintenance allowance paid under a decree. The 
main point for decision is whether such a decree is effective to 
create a charge within the meaning of section 9 of the Income- 
tax Act and whether the amount paid under a decree could be 
excluded in computing the total income of the asscsscc. The 
case is briefly put thus. The assessec succeeded to the family 
ancestral estate on the death of his father. Subsequently his 
step-mother instituted a suit for maintenance against him in 
which a consent decree was made directing the assessce to 
make a monthly payment of a fixed sum to his stop-mother 
and declaring that the maintenance allowance was a charge on 
the ancestral estate in the hands of the assessec. 

At the time of assessment it was contended that the main- 
tenance allowance should be left out of account in computing 
the total income of the assessec. The Calcutta High Court 
disallowed the contention holding that the claim did not fall 
under any of the exemptions or allowances recognised by the 
Indian Income-tax Act. The Judicial Committee agreed with 
this view but reversed the judgment of the Calcutta High Court 
on the ground that the amounts paid under the decree were not 
income of the assessee at all. It was held : “when the Act by 
section 3 subjects to charge *all income’ of an individual, it 
is what reaches the individual as income which it is intended 
to charge. In the present case the decree of the Court by 
charging the appellants’ whole resources with specific payments 
to his step-mother has to that extent diverted his income from 
him and has directed it to his step-mother, to that extent what 
he receives from her, is not income. It is not a case of the 
Jipplicatiou by the appellant of part of his income in a parti- 
cukr way, it is rather the allocation of a sum out of his revenue 
beiore it becomes income in his hands.” 

Under section 3, the sum in question is not an income and 
naymg regard to the deimition of “income” as laid down by the 
Privy Council in the case of 2Ies&r^. Shmv Wallace awl Co., 
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I am clearly of opinion that there has been no “coming in^^ in 
this case and necessarily it is not chargeable ii/s 3 the main 
charging section of the Act. 

It may not be out of place to mention that the case of 
S/Ma Prosad Singha v. Crown, 4 Pat. 73, was decided from a 
totally different stand point; where maintenance allowance 
created by a will, was not allowed as deductions as the 
assessee failed to prove how much was payable out of the 
non-agricultural income and how much frozn the agricultural 
income. 

Vacancy Allowance. 

An assessee is entitled to claim vacancy allowance by ad- 
ducing actual proofs, but such a vacancy allowance must not 
exceed the amount by which the rent received by him falls 
short of the annual value. It has been held in the case of 
Sreekrishna Chandra Oajci'pati Narayan, 91 I. C. 940, that 
where a house is ready for use and occupation but is not 
actually occupied by him, the house in question is not vacant 
within the meaning of section 9 of the Income-tax Act. 

Buildings and lands occupied by the owner for the purpose 
of his business is not taxable. In the case of Jho?i &' Co. 
58 1. C. 836, it has been held that the allowance on account of 
the annual value of business premises owned and occupied by 
the assessee is not liable to assessment. The provision in 
section 9(1) (rii) is intended to apply primarily only to 
those cases in which the house in question is not in the occu- 
pation of the owner but is habitually let to tenants and the 
vacancies are between the different tenancies. 

But no allowance is permissible in respect of residential 
house iu fixing their annual value u/s 9 of the Act. In the 
matter of Maharaja of Durbhanga, A. I. E. 1931, Pat. 223. 

Cannot be a minus sum. 

Whatever allowances are admissible under sec. 9, the 
proviso under it clearly says that the aggregate of allowances 
made under this sub-section, shall, in no case, exceed the 
annual value. The necessary corollary, therefore, is that the 
annual value of property can, in no case, be a minus sum. 
Section 24 allows set-off of losses, but as the property figure 
under section 9 cannot be a negative figure there is hardly any 
scope for setting of loss under this head. 

Collection Charges and Litigation Expenses. 

The allowance on account of collection charges must be 
supported by proof of the actual expenditure, but where proofs 
were not forthcoming, the Income-Tax Officer has no autho^ 
rity to allow more than b p. c. of the annual value. Eule l 
definitely lays down that the allowance must not exceed 6 p. c. 
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Collection charge under section 9 covers legal expenditure 
incurred in recovering rents from tenants and such expenses 
are to be regarded as permissible deductions, subject to the 
following conditions : — 

(i) Only net legal expenses are to be allowed. 

(ii) The actual expenses incurred in excess of the cost 

deducted will be allowed in the year in which the 
decrees are passed. 

(iii) The total allowances for collection charges including 

legal expenses must not exceed 6 p. c. 

LlTIGATIOi^- CUARGES. 

It has been held that collection charges include legal 
expenses incurred for recovering rents from tenants, just as 
legal charges are allowed under section 10 for recovering trade 
debts. 

But it must be remembered that amounts spent for employ- 
ing lawyer and accountants cannot be allowed either under 
section 9 or under section 10. In the case of Mimiswaml 
Chettyi 77 L C. 09, it has been held that costs incurred for 
employing lawyer to represent income-tax cases do not form 
a legitimate deduction. Such an expenditure is not allowable 
even under section 10 as it is not incurred for earning profits. 

Money paid to under-writers on the issue of certain pre- 
ference shares by a company is not a deductible expenditure 
under section 9 (2 IX), Bi the matter of Taia Iron and Steel 
Company Ltd., 64 I. C. 12, 45 Bom. 1306. 

Effect OF Amendment of Sectioiv 9 Cl. 4. 

Before the amendment, no allowance was permissible for 
borrowed capital. But with the amendment the scope of 
allowances under this head has been considerably widened. 
Section 10 no doubt allows interest paid on borrowed capital, 
but section 9 made no provision before this amendment. 

The present amendment provides, where the property has 
been acquired with borrowed capital, the amount of any 
interest payable on such capital and not specifically charged 
upon the property itself, shall form a legitimate deduction. 

The term ‘Property' may mean “Land'' only and the Income- 
Tax Officer is therefore bound to allow interest payable on 
capital raised for purchasing lands alone. 

Depeeciatiok. 

Under section 10, it is noticeable that the allowance under 
head depreciation" for wear and tear is an allowable deduc- 
tion. But when an assessment is made under section 9, depre- 
ciation allowance cannot be granted: for the Legislature 
nowhere says that a tenanted house can claim depreciation. 
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Section 10 allows relief where the property is used for business 
purposes only and nowhere else. 

Sale of Peoperty. 

The question whether a particular amount received is of the 
nature of annual profits or gains or is of a capital nature does 
not depend on the languages in which parties have chosen to 
describe it. It is necessary in each case to examine the cir- 
cumstances and see what the sum really is, bearing in mind 
the presumption that “it cannot be taken that the Legislature 
meant to impose a duty on that which is not profit derived 
from property but the price of itJ’ Perrin efi Dickinson, 1 
K. B. 107 (1930). 

In Minister of National Pievenne v. Katharme 82 ) 00726 )% 
147 I. C. 747 P. G., it was held that royalties were in effect 
payment by instalments of part of the price of the property, 
and as there was no question of profits or gain, the royalties 
wore not liable to be assessed to income tax [relying on the 
decisions of Conimissioners of Inland. Eeve^ine v. Marine, 
Steam c& Turbine Company (1920) 1 K. B. 193., Commissioner 
of Inland Bemme v. Koi'ea^i & Syndicate lAmited, 1 K B. 
598. and Jhones v. Commissioner of hiland Remiiie, 1 K. B. 
711]. 

Deduction for Unrealised Rent. 

“Unrealised rent on any property is exempt from income- 
tax and is also excluded in computing the tatal income of 
an asscssee, provided that — 

(a) the tenancy is bojia fide; 

(/>) the defaulting renant has vacated, or steps have 
been taken to compel him to vacate, the property ; 

(c) the defaulting tenant is not in occupation of other 
. property of the assessee; and 

(d) the assessee has taken all reasonable steps to in- 

stitute legal proceedings for the recovery of the 
unpaid rent^^ (L T. Manual, Para 34 A.) 

10. (i) The tax shall be payable by an assessee 

under the head '‘Business'’ in 

business. respect of the profits or gains of 

any business carried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely ; 

(i) any rent paid for the premises in which 
such business is carried on proykled 
that when any substantial part of the 
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premises is used as a dwelling house 
by the assessec, the allowance under ■ 
this clause shall be such sum as the 
Income-tax Officer may doteriuine 
having regard to the proportional part 
so used ; 

(ii) in respect of repairs, where the assossue 
is the tenant only of the premises, and 
has undertaken to bear the coat of such 
repairs, the amount paid on account 
thereof, provided that, if any substan- 
tial part of the premises is used by the 
assesses as a dwelling hours, a propor- 
tional part only of such amount shall 
be allowed ; 

(ui) in respect of capital borrowed for the 
purposes of the business, where the 
payment of interest thereon is not in 
any way dependent on the earning 
of profits, the amount of the interest paid j 
Explanation . — ^Recurring subscriptions paid periodi- 
cally by shareholders or subscribers in such Mutual 
Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed within the meaning of this 
clause ; 

{iv) in respect of insurance against risk of 
damage or destruction of buildings,, 
machinery, plant, furniture, stocks or 
stores, used for the purposes of the 
business, the amount of any premium paid ; 

(i’) in respect of current repairs to such buildings, 
machinery, plant, or furniture, the amount 
paid on account thereof •, 

(ri) in respect of depreciation of such buildings, 
machinery, plant, or furniture being the 
proptriy of the assessee, a sum equivalent 
to such percentage on the original cost 
thereof to the assessee as may in any ease 
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Provided that — 

(a) the prescribed particulars have been duly 

furnished ; 

(b) Where full effect cannot be given to any 

such, allowance in any year owing to there 
being no profits or gains chargeable for 
that year, or owing to the profits or gains 
chargeable being less than the allowance, 
the allowance or part of the allowance 
to which effect has not been given, as the 
ease may be, shall be added to the amount 
of the allowance for depreciation for the 
following year and deemed to be part of 
that allowance, or, if there is no such 
allowance for that year, be deemed to be 
the allowance for that year, and so on 
for succeeding years ; and 

(c) the aggregate of all such allowances made 

under this act or any Act repealed 
hereby, or under the Indian Income-tax 
Act, 1886, shall, in no case, exceed 
the original cost to the assesses of the 
buildings, machinery, plant, or furniture 
as the case may be : 

{vii) in respect of any machinery or plant which, 
in consequence of its having become 
obsolete, has been sold or discarded, the 
difference between the original cost to 
the assesses of the machinery or plant as 
reduced by. the aggregate of the allowances 
made in respect of depreciation under 
clause (yi), or any Act repealed hereby, 
or the Indian Income-tax Act, 1886, 
and the amount for which the machi- 
nery or plant is actually sold, or its 
scrap value ; 

(wM-a) in respect of animals which have been 
used for the purposes of the business 
otherwise than as stock in trade and 
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have died or become permanently 
useless for such purposes, the difference 
between the original cost to the assesses 
of the animals and the amount, if any, 
realised in respect of the carcasses or 
animals ; 

(dw) any sums paid on account of land-revenue, 
local rates or municipal taxes in respect 
of such part of the premises as is used 
for the purposes of the business ; 

{viii-a) any sura paid to an employee as bonus 
or commission for services rendered, 
where such sum would not have been 
payable to him as profits or dividend if 
it had not been paid as bonus or com- 
mission : 

Provided that the amount of the bonus or commis- 
sion is of a reasonable amount with 
reference to — 

(а) the pay of the employee and the conditions 

of his service ; 

(б) the profits of the business for the year in 

question ; and 

(o) the general practice in similar businesses ; 

(ic) any expenditure (not being : in the nature 
of capital expenditure) incurred solely 
for the purpose of earning such profits 
or gains : 

Provided that nothing in clause {viii) or clause 
{ix) shall be deemed to authorise the allowance of any 
sum paid on account of any cess, rate or tax levied on 
the profits or gains of any business or assessed at a 
proportion of or otherwise on the basis of any such 
profits or gains. 

(5) In sub-section (2), the word “paid” means 
actually paid or incurred according to the method 
of aeeoantiog upon the basis of which the profits or 
gains are computed under this section. 
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Business Deductions General. 

While, as stated in paragraph 37, it is not possible owing 
to the variety of accounting systems, to prescribe eshaus- 
tive lists of deductions that are or are not permissible in the 
case of all businesses, section 10 (2) contains a list of allow- 
ance that are permissible in the case of all businesses. The 
following is a list of the deductions that are not permissible 
in the case of any business whatever the system of accounting 
may be that is adopted : — 

Reserves for ‘'bad debts^^ or for “provident^^ or other funds 
or any other purpose such as the equalisation of 
profits or dividends; expenditure of the nature of 
charity or presents. 

Inadmissible Allowances. 

Expenditure of the nature of capital; 

cost of additions to, or alterations, extension, or improve- 
ments of, any of the sets of a business ; 

sums paid on account of income-tax or super-tax in India 
or elsewhere or any tax levied by any authority other than 
land revenue, local rates or municipal taxes in respect of the 
portion of the premises only which is used for the purposes of 
the business. 

drawings or salaries of the proprietors or partners ; 

interest on the proprietors^ or partners^ capital including 
interest on reserve or other funds ; 

private or personal expenses of the assessee ; 

rental value of property owned and occupied by the owner 
of a business for the purposes of the business ; 

losses sustained in former years ; 

any loss recoverable under an insurance or a contract of 
indemnity ; 

depreciation of any of the assets of the business other than 
the depreciation allowed under section (10) (2) 

any sums paid on account of any cess, rate or tax levied on 
the profits or gains of any business or assessed at a proportion 
of or otherwise on the basis of any such profits or gains ; 

any expenditure of any kind which is not incurred, or 
incurred solely for the purpose of earning the profits. (Para 
40 of the I. T. M.) 

Business Deductions Irrecoverable Loans. 

[Section 10 (2) ]. 

an aQRfiftfimfint is made of profits or income from a 
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banking or money-lending business, loans which cannot be 
recovered should be deducted from the assessed profits of such 
business at the time when such loans can be definitely proved 
to be irrecoverable. For example, if a banker has lent out 
5 lakhs of rupees and received Rs. 50,000 as interest but has 
during the same year lost an irrecoverable loan of Rs. 25,000 
he should be assessed on Rs. 25,000. Similarly if the same 
banker receiving Rs. 50,000 as interest on his loans suffers a 
loss of an irrecoverable loan amounting to one lakh during the 
same year, the income to be assessed to income-tax from the 
money-lending business in that year will be nil. These examples 
will apply whether the assessee had previously been assessed 
to income-tax or not. 

This instruction will also apply to the assessment of other 
traders, where loans have been made in connection with the 
business and in which the loans are of the nature of the busi- 
ness and the loss is a true trading loss. 

The irrecoverable loans in the sense referred to in this 
paragraph are sometimes confused with the ‘‘bad debts” des- 
cribed in paragraph 37, but they are of a totally different 
nature. Money lent out on interest is the stock-in-trade of 
a money-lender or banker and the loss of such stock-xu-ti'ade 
can clearly be regarded as a trading loss like the loss of the 
stock-in-trade of any other trader where the loss is not covered 
by insurance. In setting claims of this nature the question 
has always to be considered whether money-lending is, or is 
not, a part of the business of the trader in question. The 
investment of savings or occasional loans made to acquain- 
tances cannot be considered to be loans made in the course of 
trading, (Para 41 of the I. T. M.) 

Allowance Ox Accouxt Of Rent Of Business Puemtses. 

[Section 10(2) (1) ]. 

The allowance referred to in this clause is only in respect 
of that portion of the premises in which the business is carried 
on and the same limitation applies to all allowances relating 
to premises or buildings in clauses (n), (nO, M, (vi) and (mu)\ 
\v here premises are owned by the owner of the business no 
allowance of course is permissible since the owner is not liable 
annual value of such premises under Section 
A where the trader resides in a part of the business premises, 
the full rental cannot be set against the profits and the 
Income-tax Officer must, in each case, determine the oortion 
ot the rent that may so be set off. tPara 42 of the I. T. M.) 

Allowances On Accoltnt Of Repairs Of Business 
Premises. 

here the assessee is himself the owner of his business 
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premises, he is allowed as a deduction the amount spent on 
repairs each year on the portion of the premises used for the 
piu'poscs of the business under section 10(2X^‘); where he 
is the tenant of the premises, lie is, under section 10(2}(nX 
allowed the amount expended by him on repairs if his lease 
retiuiros him to execute repairs. Where the premises are 
occupied partly as a residence and partly for the purposes of 
a business, the same proportion of the disbursements on repairs 
should bo permitted to bo deducted as is taken in calculating 
the rent permissible under section 10(2)(i). 


The phrase “current repairs^^ in section 10, sub-section 
(2 )('/;) should be interpreted to mean, such repairs required 
to keep machinerj’’, plant, etc., in serviceable conditions, as 
are rendered necessary by ordinary wear and tear (as opposed 
to accidental or wilful damage or other unusual causes) and 
are of their nature recurrent (supposing that the owner displays 
reasonable care and prudence in keeping the asset, whatever 
it may bo, in good order) at comparatively short intervals 
say, at least, once in two or three years. It also includes minor 
replacements (in respect of which it would be absurd to expect 
an entry to bo made in a block account or similar record^ or 
in any records maintained for the pui*poses ^ of calculating 
depreciation) and also mere adjustments of existing parts. 


Expenditui’c on anything that, if it had been done when 
the asset was new, would have increased its capital value 
should be regarded as capital expenditure. (Para 43 of the 
I.T.M.) 

Busin-ess Allow^\nce In' Respect Op Bokrowed Capital. 

[Seef^o?^ 10{2)(m)»] 

The allowance under this clause can only be given where 
payment of the interest is not in any way dependent on the 
parning of the profits, It cannot be allowed, therefore, in 
respect of any borrowings the interest on which is_ not pay- 
able unless profits are earned or the interest on which vanes 
aocordina: to the amount of the profits earned. In all cases 
it will be a question of fact whether the payment of interest 
is or is not actually dependent on the earning of profits. Ao 
allowance can bo made in respect of the share capital or com- 
panies or of the capital put into a firm by the partners; but 
a company is entitled to an allowance of the interest paid on 
its debentures and a firm to an allowance of interest on moncj 
borrowed under a mortgage. On the other hand, a fiim alleg- 
ing that it has no independent capital and tlmt it is workin^ 
only on capital lent by the partners at a definite rate ot 
interest which must be deducted from the eajmings of the firm 
before its profits can be declared, is not entitled to allowance 
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under this section unless definite proof is given that a parti- 
cular partner has made a legal loan to the firm, y.e., a loan 
under an instrument on which ho can sue and under which 
interest at a fixed rate is to be paid to him annually irrespec- 
tive of the earning of any “profits^^ Similarly the share of 
profits given to Mohammedan depositors in lieu of interest 
on borrowed capital cannot be allowed as a business expense. 

Paetker’s Salary. 

Salaries or commission paid to a partner can, under no 
circumstances, be treated as a business expense. 

No rule has been made under the ‘ explanation^^ to this 
clause defining what Mutual Benefit Societies arc to have ^tlio 
benefit of the “explanation.^^ It has been found that the “ex- 
planation/^ if applied, is likely to give more trouble to the 
societies than the present procedure. Executive instructions 
have, however, been issued that in the case of such societies 
(which appear to be peculiar to the Madras Presidency) where 
the taxable income is Es. 5,000 or under, and where the “shai'o- 
liolders^^ or “subscribers^^ reside within the limits of the circle 
of one Income-tax OfiScer, the company or society slioiild not 
be assessed direct to income-tax, but tlie principal officer should 
furnish the Income-tax Officer with a list of the amounts paid 
out to subscribers showing the original subscriptions or capital 
invested and the interest thereon and the Income-tax Officer 
should ascertain what particular recipients of those payments 
are liable to tax and should add the amount of interest that 
they have received to the income on which they would other- 
wise have been assessed, that is, he should assess the recipients 
direct. (Para 44 of the I. T. M.) 

Business Allowances in Respect of Insurance Premia. 

\_Section 10 (2)[iv).'] 

The allowances under this clause are restricted to insurance 
policies taken out against the risk of damage or destruction of 
buildings, machinery, plant, furniture, stocks or stores, used 
for the piirp.'ises of the particular business of which the pro- 
fits or gains are being calculatad and no allowance can be made 
on account of premia in regard to other insurances. Further,, 
any sums not actually expended on premia but merely set 
aside by a company or firm as an insurance fund are simply 
particular description of reserve and no allowance or deduction 
can be given in respect of such reserves. 

The Act does not contemplate the deduction of premia on 
account of insurance against a loss of profit. If, however, the 
owner of business elects to claim any such allowance, he should 
signify his intention to the Income-tax Officer — and if ho makes 
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a declaration in writing, undertaking generally to pay the tax 
on any amounts recovered from an Insurance Company under 
any such policy or policies, the allowance will be granted in 
respect of the premia for any such policies that he may have 
taken out not more than a month before the date of such decla- 
I’ation or tliat ho may take out subsequent thereto. Where no 
allowance is asked or allowed in respect of such policy, any 
sums received from the Insurance Company on account of the 
policy will not be liable to tax. (Para 45 of the I.T.M.) 


Allowances In Respect Op Depreciation. 

[Sectwyi 10(2)(i;i).] 


The allowances permissible under this clause are prescribed 
in rule 8 and the information that must be furnished in order 
to obtain an allowance is set out in rale 9. It is only the par- 
ticular classes of buildings, machinery, plant or furniture men- 
tioned in rule 8 in respect of which the depreciation allowance 
can be claimed, and the buildings, mochinery, plant or furniture 
for which depreciation allowance is claimed must be used tor 
the purposes of the particular business of which the ppfits or 
gains are being computed. No allowance can be claimed on 
account of depreciation, for example, of any portion oi a build- 
ing which is used as a residence by the assessee. Fmther, uie 
buildings, etc., must be the property of the assessee. JNo 
allowaucG can bo claimed if they arc leased from others. 

Buildings belonging to the owner of a business and used by 
him in order to house his employees are buildings used for the 
purpose of business if the owner charges no rent, if, however, 
rent is charged, section 9 would apply. 


Sdccessoe Gait Cabby Forward Depebciation Alrowanoe. 

The Madras High Court in Coinmissiorm of Iticome-tax, 
Mndras v. Messrs. Massey & Co., Ltd., Madras, bayyuled 
that when a person succeeds to a business, he is entitled u 
carry forward for the purpose of assessment the anesha-usted 
depreciation allowance in respect _ of buildings, machinery, 
plant etc., duo to his predecessor in the years previous to the 
succession. The depreciation allowance duo to the successor 
on account of the buildings, machinery, etc., taken ejer by 
him should therefore be worked out oa the basis of the oripnai 
cost to the predecessor and not on 

building, machinery, etc., are taken over by him. llo i.b. bit 

Depreciation should be allowed on the cost of setting up 
machinery and plant, that is, the cxprpsion oripna , 

section 10(2) (w) should be held to include the cost of freigl t, 
?ay of engineer and staff who erect the machmory, put it m 
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working order, and carry out experiments to test it, The rates 
of depreciation allowance fixed in rule 8 are fixed rates for the 
whole of India. Depreciation at those I’ates must bo allowed 
each year when there are sufficient profits, and only the excess 
■of the depreciation allowance over profits can be carried forward 
from year to year until absorbed, and this practice must bo 
followed whether the depreciation allowance is adjusted in the 
accounts of the assessee or not and irrespective of the amount 
shown in the accounts. It is for this reason that in the form 
of returns of income prescribed in rules 18 and 19 any amount 
entered in the accounts of an assessee for the depreciation of 
any of the assets of the business must be written back as the 
amount allowed for income-tax purposes is the amount pres- 
cribed in the rules and not the amount entered in the books of 
the assessee. The words “no profits or gains^^ in proviso (h) to 
sub-section 2{'ri) mean “JNo profits or gains of the particular 
business of which the financial results are being computed.^^ 
That is to say, if an assessee owns two businesses A and B, and 
the profits or gains of business -4 are insufficient to cover the 
full depreciation admissible on the machinery, etc., used for 
the purposes of business A, excess depreciation cannot bo set off 
against the profits of business B, still less against income, 
profits or gains falling under any other “head:’-^ The effect of 
the express provision in proviso [b) in clause {vi) of sub-section 
(2) of section 10 is that an excess of the depreciation allowance 
•over the profits or gains, etc., does not involve a “loss of pro- 
fits or gains’^ within the meaning of suh-scction (i) of section 24, 
but merely the non-payment of an admissible allowance — for 
which non-payment a specific remedy is afforded by the proviso 
just mentioned. 

This clause provides for the depreciation of furniture, but 
it may not suit the convenience of particular traders to ask 
that a depreciation account should bo kept up for petty items 
of furniture and a depreciation allowance on acccount of 
furniture should, therefore, be granted only in cases in which 
it is asked for, in which event the cost of replacement should 
not bo allow^ed ; where such depreciation allowance is not asked 
for, the cost of replacement should be allowed in the year in 
which the furniture is replaced. 

AVhatever depreciation allowances are granted, it will be 
necessary to maintain an account showing the original cost to 
the assessee of the plant, the amount of the annual allowance, 
the amount of the allowances already granted and the balance 
still to be allowed. 

The percentage allowance fixed in the rule for the perma- 
nent way of electric tr^imways only covers cases where the 
number of ear miles per mile of track does not exceed 125,000 



DEPEECIATION ALLOWANCE 


125 


S. 10] 

car miles per annum. Where the number of car miles per 
mile of track per annum exceeds 125,000 special terms will 
have to be made in each case. Similarly special consideration 
should be given to each case where there are special circums* 
tances such as exceptional gradients, the compulsory use of 
wood paving, etc,, tending to show that the car mileage does- 
not fairly represent the wear and tear of the track. The cost 
of renewing concrete foundations should be allowed as a 
trading expense as and when incurred, provided that, if the 
renewed foundations are an improvement on the old ones, so 
much of the cost of the renewed foundations as represents such 
improvement should not be admitted as a trading expense. 
Amounts received for the oM materials, whenever renewals are 
effected, should be credited against the cost of the renewals, 
and if the old materials are not disposed of at the time or arc 
used for other purposes, their estimated value should be deduc- 
ted, subject to adjustment, if necessary, as and when the old 
materials are disposed of. The percentages fixed for the depre- 
ciation of the permanent way are based upon the estimated life 
of a track from a consideration of the number of car miles per 
mile of track, and consequently these percentages may vary in 
connection with the same undertaking. It must be clearly 
understood that the revision of the life of a track need not 
necessarily be deferred till the whole track is renewed because- 
it may become clear before that date that revision is necessary 
cither in the direction of increasing or decreasing the average 
life. As regards the rate for general plant, machinery and 
tools, all other plant and machinery including workshop tools 
but excluding loose implements, office furniture and small 
articles which require frequent renewals (expenditure on which 
is allowed as a business expense against revenue), should be 
lumped together and the rate of 5 per cent, depreciation should 
bo allowed thereon in addition to the cost of repairs. No 
depreciation should be allowed on overhead equipment, 
trolley wires and connections : all expenditure on maintenance 
and renewals should be charged as working expenses, as and 
when occurred. 

The item “Below ground — All to be charged to revenue^^ 
in exception (1) under item 6 (Mineral oil companies) B. (field 
operations), in Rule 8 moans that on the plant in question 
(pipes, etc,) below ground, depreciation is to be allowed at 100 
per cent., so that if the profits are insufficient in any year to 
allow of the full 100 per cent, being written off against them, 
the balance can be carried forward under proviso (b) to section 
10 {2)[vi) of the Act to subsequent years. 

No depreciation allowances are granted to railways on 
account of depreciation of their rolling stock as renewal charges 
are allowed as businese deductions. 
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An assesaee deriving income from a railway or tramway 
(other than an electric tramway) business may at his option 
require that in computing tlic profits or gains of such business 
the following allowance shall bo made in lien of tlio alloAvances 
specified in clauses {v), {vi) and ivii) of sub-section 2 of section 
10 of the Act, namely : 

The actual expenditure incurred by the assossee in previous 
year on repairs, replacements, and renewals plant, 
machinery, buildings and furniture which are the 
property of the asscssee. If he, however, has exor- 
cised the option referred to above in any year, he 
shall not be entitled to withdraw that option in any 
subsequent year without the consent of the Commis- 
sioner of Income-tax. 

No depreciation allowance can be allowed on professional 
equipment, e.g., surgical and dental instruments, because as 
the law stands, depreciation on machinery and plant, etc., 
can only be allowed in computing income from business, and 
not under section 11 in computing income from a profession. 
The cost of replacing (as distinguished from original and 
additional^ purchases) such instruments should be allowed as 
an expenditure under section 11 (2). 

As stated in paragraph 40 no allowance can be made on 
account of the depreciation of the assets of a business oth( 3 r 
than the particular items mentioned in this sub-clause and in 
rule 8. ^ No^ depreciation allowance, for example, is permissible 
to provide for the amortisation of capital suras paid on account 
of the purpose of the lease of a mine or for the depreciation 
of wasting assets such as coal. Depreciation allowances 
should, however, be allowed for sinking shafts, tramways and 
sidings in coal mines, which are included in the term “plant^^ 

Where a business of such a nature that the profits derived 
from it were not previously liable to tax owing to a special 
exemption conferred either by statute or by notification, or 
rule haying the force of law (examples are Shipping Companies 
and Indigo Companies), is taxed for the first time, the asscssee 
is not entitled* to claim in the first year of taxation, under 
proviso (i) to section 10 (2) (^?i), accumulated depreciation 
allowances for all^ the years during which the profits of the 
business were not liable to tax. But in such cases deprecia- 
tion must be allowed year by year for the full period of 20 
years (or whatever it may be). 

Shares and securities held as part of the capital of a biisi- 
ness should be similarly dealt with. So long as shares or secu- 
rities continue to be held by a company, firm or individual as 
part ot ins or its capital any depreciation or appreciation in 
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their inavkot value is outside the scope of the Income-tax Act ; 
and siiniliiriy, when the value of shares and securities so held 
(for example, the securities constituting the reserve fund of a 
bank or other company) is realised, the transaction is a capital 
transaction, and no account should be taken for income-tax 
t)urposcs of any profit or loss resulting from the sale. On the 
otluu' hand, where an individual company, or firm habitually 
uses part of Ids or its resources in the purchase of securities or 
shares with a view to obtaining profit on their sale and the 
subsociuent reinvestment of the proceeds, the individual, 
company or firm is, in altering his or its investments, carrying 
on a trade for the sake of obtaining profit therefrom, and the 
profits scoured or losses incurred are trade profits or losses 
which must be taken into account in determining the assess- 
ment to income-tax. It will, therefore, always be a question 
of fact to be decided on the merits of each case whether the 
changes in investment are of a sufficiently systematic character 
to constitute the exercise of a trade, but if they are, the profits 
therefrom are liable to assessment, and an allowance must be 
made for anv losses in calculating the amount of tax payable. 
(Para 4() of the I. T. M.) 


Eulb 8. 

An allowance under section 10{2)(w) of the Act in respect 
of depreciation of buildings, machinery, plant or furniture 
shall be made in accordance with the following statement 
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Class of Buildings, Machinery of 
Plant or Furniture. 

Rate 

Remarks. 

1. Buildings 

Percen- 
tage on 
prime 
cost. 


(i) First class substantial buildings 
of selected materials ... 

2.i 

Double these rates, 
may be allowed 
for buildings used 
in industries 


which cause spe- 
cial deterioration, 
such as cheinicai 
works, soap and 
candle works, 
paper mills and 
tanneries. 


(ii) Buildigns of Jess substantial 

construction ... ... 5 

(iii) Purely temporary erections 

such as wooden structures ... 10 

2. Machinery, Plant or Furniture : — 

General rate ... ... 5 


Rates sanctioned for special industries : 

Flour Mills, Rice Mills, Bone Mills, 

Sugar Works, Distilleries, Ice 
Factories, Aerating Gas Factories, 

Match Factories ... ... 

Paper Mills, ship Building and Engi- 
neering Works, Iron and Brass 
Foundries, Aluminium Factories, 
Electrical Engineering Works, 

Motor Car Repairing Works, Gal- 
vanizing Works, Patent Stone 
Works/Oil Extraction Factories, 
Chemical Works, Soap and Caudle 
Works, Lime Works, Saw Mills, 

Dyeing and Bleaching Works, 
Furniture and Plant in Hotels 
and Boarding Houses, Cement 
Works using Rotary Kilns ... 7} 

Plant used in connection with Brick 
Maruifaciure, Tile Making machi- 
nery, Optical Machinery, Glass 
FaL-torie'^, Telephone Companies, 


The special rates- 
for electrical 
machinery given 
below may be 
adopted, at firm’s 
option for that 
portion of their 
machinery. 
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Class OP BufLoraos, Machinery, Rate. Remarks. 

Plant or Fur n it d re. 

Mines and Quarries, Tiibewell 
Boring Plant, Concrete Pile 
Driving Machines ... ... 10 

Sewing Machines for Canvas or 
Leather, Motor Cars used solely 
for the purpose of business ... 12.-1 

Indigenous Sugarcane Crushers 
(Kohlus or Belans) ... ... 15 

Motor, Taxis, Motor Lorries and 

Motor Buses ... ... 20 

Eopeway ropes and Trestle Sheaves 
and connected parts ... ... 25 

Eopeway structures ; — 

(1) Trestle and station steel work 5 

(2) Driving and tension gearing 71 

(3) Carrier ... ... 10" 

3. Electrical Machinery : — 

(a) Batteries ... ... 15 

(b) Other Electrical Machinery 
including electrical generators, 

Motors (other than Tramway 
Motors). Switchgear and Instru- 
ments, Transformers and other 
Stationary Plant and Wiring and 
Fittings of Electric Light and Fan 
Installations ... ... 7^ 

(c) Underground Gables and Wires 6" 

4. Hydro-Electric concerns ; — 

Hydraulic Works, Pipe Lines, 

fcluices, and all other items not 
Otherwise provided for in this 
ytatement ... ... 2;]- 

5. Electric Tramways ; — 

Permanent way : 

(a) Not exceeding 50,000 car miles 


per mile of track per annum ... 6l 

(b) Exceediug 50,000 and not ex- 
ceeding 75,000 car miles per 

mile of tract per annum ... 7:] 

(c) Exceeding 75,000 and not 
exceeding 125,000 car miles per 

mile of tract per annum ... 8} 

Cars-Car Trucks, Car Bodies, Electri- 
cal equipment and Motors ... 7 

General Plant, Machinery and Tools 5 

6. Mineral Oil Concerns : — 

A. Refineries , — 

(1) Boilers ... 10 

(2) Prime Movers ... ... 5 

(3) Process Plant ... ... 10 

B, Field Operations . — 

(1) Boilers ... ... 1C 
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Class of Buildings, Machinery, Eate. Eemarks. 

Plant or Furniture. 


(2) Prime Movers 

(3) Process Plant 

Except for the foUoiving items , — 

(1) Below ground— all to be charged 

to revenue 

(2) Avove ground— 

{a) Portable Boilers, Drilling Tools, 
Well-head Tank, Eings, etc. 

(&) Storage Tanks 

(e) Pipe Lines— 

(a) Fixed Boilers 
[ii) Prime Movers •* 

(Hi) Pipe Line 

7. Ships : — 

(1) Ocean — 

[a] Steam 

{b) Sail or Tug 

(2) Inland.- 

(a) Steamers (over 120 ft, in 
length) 

{b) Steamers including cargo 
launches (120 ft. in length and 
under) 

(c) Tug boats 

(d) Iron or Steel Flats for Cargo, 
etc. 

(e) Wooden Cargo Boats up to 50 
tons capacity 

(/*) Wooden Cargo Boats over 50 
tons capacity 

8. Mines and Quarries ; — 

(1) Eailway Sidings (excluding rails) 

(2) Shafts .. .. 

(3) Inclines 

(4) Tramways on the surface (ex- 
cluding rails) 


u 

7^ 


25 

10 

10 

7^ 

10 


5 

4 


5 


6 

74 

5 

10 

74 


5 

5 

5 

10 


Depreciation on 
rails used for 
Tramways and 
sidings, and in 
inclines where 
the rails are the 
property of the 
assessee, is 
allowed at 10 
per cent, under- 
item 2 above 
plant used in 
connection with 
Mines and Quar- 
ries in addition 
to ^ any depre- 
ciation allowance 
on the cost of 
constructing the 
Tramways sid- 
ings or inclines. 
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Eule 9. 

For the purpose of obtaining an allowance for depreciation 
under proviso (a) to section 10(2) (vi) of the Act, the assessee 
shall furnish particulars to the Incom-fcax Officer in the 
following form : — 


Descrip- 
tion of 
buildings, < 
Machi- 
nery, 
plant or 
furniture. 

Original 

Cost. 

Capital ex- 
penditure 
during the 
year for 
additions, 
alterations, 
improve- 
ments and 
extensions. 

Date 
from 
which 
used for 
the pur- 
poses of ^ 
the 

business. 

Particulars (includ- 
ing original cost, 
depreciation 
allowed and value 
realised by sale or 
scrap value) of 
obsolete machinery, 
plant or furniture 
sold or discarded 
during the year 
with dates on which 
first brought into 
use and sold or 
discarded. 

Eemarks. 

1 

lA 

2 

3 1 

1 

4 

5 




1 

1 

t 

1 

] 

i 

1 

i 

1 


J declare that to the best of my 

information and belief the buildings, machinery, plant and 
furniture described in column 1 of the above statement were 
the property of during the year ended 

and that the particulars entered in the 
statement are correct and complete. 

Place 

Date 


Signature 

Designation 
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Business Obsolescence Allowances. 

\_SectiQn 10 (2) ('m).] 

It must be particuarly noted that the allowances under 
this clause can only be given where the machinery or plant 
becomes obsolete. Where machinery or plant is sold for 
reasons other than that it has become obsolete, no allowance 
can be given. Where a machine is sold no allowance can be 
given if the facts present evidence that the machine is not 
obsolete. 

The amount allowed for obsolescence is, again, calculated 
upon the original cost to the owner. The amount to be given 
is the amount of such original cost to the o^wner as reduced 
by the depreciation allowances under clause (ri) and the amount 
for which the machine is actually sold or its scrap value. For 
example, a machine costing Rs. 10,000 on which a depreciation 
allowance of 10 per cent of the original cost is admissible is 
sold after 5 years for Rs. 2,000. The original owner gets 
Rs. 5,000 for depreciation and nothing for obsolescence as the 
machine is not scrapped or sold on account of obsolescence. 
The second owner gets also an allowance at the rate of 10 per 
cent., and as the cost of the machine to him was Rs. 2,000,. 
his annual allowance is Rs. 200. If owing to its becoming 
out of date the machine is scrapped useless after three years, 
then in the year in which it is so scrapped the second owner 
can claim Es. 1,400 for obsolescence. No allowance for 
obsolescence is obviously permissible if the machine lasts 10 
years or more. (Para 47 of the I. T. M.) 

Business Allowances On Account Of Dead Or Useless 

Animals. 

\_Section 10 (2) (:viia)^ 

The allowance in respect of live stock that has died or 
become permanently useless to the asses see should be granted 
whether the live stock is replaced or not. (Para 47A of the 
I. T. M.) 

Allowance On Account Of Rates Ob Taxes. 

{^Section 10 (2) iviiil] 

The allowance under this clause covers only the land 
revenue and local rates or municipal taxes paid in respect of 
the portion of the premises used for the purposes of the busi- 
ness. In assessing income from business a local rate or tax 
which is payable irrespective of whether profits are made or 
not should be treated as expenditure incurred solely for the 
purpose of earning profits or gains within the meaning of sec- 
tion 10(2) (/.r) if the rate or tax is not an admissible .deduction 
under section 10(2)(rm). No allowance can be given on 
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account of any other rates or taxes whatsoever. All rates 
and taxes, therefore, whether levied on the profits of a busi- 
ness or which are charged on the proprietor of a business in 
respect of anything other than the actual portion of the pre- 
mises used for the purposes of the business, must be disallowed. 
(Para 48 of the I. T. M.) 

Miscellaneous Business Deductions. 

[_Secfion 10 (2) (ix).] 

While the Act makes no provision for contributions by 
employers to private provident funds constituted for the benefit 
of their employees being deducted in arriving at business 
income to be allowed as a business expense in all cases 
where the funds are tax, contributions to such provident 
funds by employers should be constituted as irrevocable 
trusts and where no part of the employers^ contributions 
can be recovered by the employers. Where, however, such 
funds remain in the hands or under the control of the em- 
ployers, no contribution by the employers can be allowed 
as a business expense ; but in such cases actual payments 
made to employees leaving the service of the employer should 
be allowed as a business expense in the year in which such 
payments are made, so far as such payments are made from 
the contributions of the employers whether in that year or 
in preceding years. 

The same remarks apply to superannuation funds or 
reserves for the purposes of providing pensions to ex-employees. 
Actual sums paid as pensions to ex-employees or to the widow 
or children of an ex-employee should, however, be allowed as 
a business expense where the pensionary payment is a fixed 
or recurring one, but no claims or account of “pensions^^ should 
be entertained where the “pensions” are paid to persons who 
have or who at any time had a share or interest in the business. 

Premia paid by an employer to cover the risk of liability 
to compensate any of his employees for injuries, under the 
Workmen's Compensation or Accident Insurance Act (VIII 
of 1923) should be treated as business expenses and allowed 
under section 10 (2) {ix) as a deduction in assessing income 
from business. 

The following principles should be observed in dealing 
with claims that expenditure for the welfare of the 

employees of a business should be allowed as a business expense. 
No contributions towards expenditure incurred by outside 
bodies which may benefit the employees of a company or firm 
incidentally with members of the general public, should be 
allowed, such as contributions for the support of clubs, re- 
creation grounds, religious institutions, dispensaries, hospitals, 
schools and the like. If, on the other hand, an assessee main- 
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tains a school or a dispensary solely for the benefit of his em- 
ployees, reasonable expenditure on the upkeep of such an 
institution should be allowed as a working expense. Similarly, 
expenditure incurred in the maintenance of a conservancy 
stafiF employed to keep the surroundings of the dwellings of 
the employees of a concern in a sanitary condition should be 
allowed. In no case, however, should any capital expenditure 
be allowed, such as, for example, the amounts expended on 
the construction of latrine, drains, water-works or hospitals. 

Sums embezzled by an employee are admissible charges, 
against the business of his employer. 

Assessees sometimes receive from their constituent pay- 
ments intended to cover railway expenses, cooly charges,, 
ect., which they have to incur in the course of their business. 
When payments are made out of the sums and are debited 
specifically to constituents they may be allowed as deductions 
from the assessable income, without insisting on strict proof 
of payment by the production of vouchers, provided that it 
is reasonably certain that the payments have beed made.’ 

Receipt Pok Charities Britti Dhar-Mada Etc. 

Indian traders and businessmen charge their customers or 
clients a small fee on each transaction — for example so many 
pies on each bag of some commodity sold — the proceeds of 
which are supposed to be devoted to various religious, chari- 
table or educational purposes. Such customary subscriptions 
by clients and customers for religious or charitable (including 
educational) purposes, and the corresponding expenditure 
by the assessee, should be left out of account altogether in 
computing the taxable income, provided that the Income-tax 
Officer is reasonably satisfied that the sums in question are 
really applied by the assessee ultimately (and not necessarily 
in the year of collection) to the object for which they were- 
ostensibly collected. No attempt should be made to separate 
these subscriptions from the trade expenses of the customers', 
or clients to whom they are charged and to disallow them 
as not being trade expenses. 

Sums received for political purposes should be included as 
income and the corresponding expenditure on these purposes 
should not be allowed as a deduction from the taxable income. 

Audit Fees. 

Audit of an assessee^s accounts conducted before his return 
of income is made, where such a return is made on the due 
date, or within any extended period allowed by the Income-tax 
Officer for its submission, should be treated as audits conduc- 
ted for ordinary business purposes, and the expenditure incur- 
red on such audit as an admissible deduction in computing 
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taxable income, but the cost of audits and similar opei'ations 
conducted specially for income-tax purposes, whether in 
connection with assessments, with appeals, or with revision 
petitions, cannot be allowed as a deduction from taxable profits. 
[Euling of the Madras High Court in Secretary^ Board of 
Bevenue (hicome-tax) Madras v. Munisawi Cheity cf* Soils, 47 
Mad. 653.] 

Business Defined. 

Where the exercise of any profession or occupation is 
carried on with the object of making profits or gains, the tran- 
saction is business, pure and simple and is liable to assessment. 
But Mutual Trading Societies carrying on business are not 
liable to assessment, e.g.. Bar Association, Social Clubs and the 
like. 


Interest On Borrowed Capital. 

Capital borrowed in British India for the purpose of busi- 
ness conducted by the assessee in a foreign territory is a per- 
missible allowance under section (2) if such profits or gains of 
the said business are brought into British India. The assessee 
does not loose his right merely because he has not brought in 
British India his foreign profits for the accounting period or 
for three preceding years in their entirety. In such cases 
deduction should be allowed subject to the limitation that the 
amount so set off does not exceed the amount brought into 
British India and tax in the accounting period : hi the matter 
of Harahishna Lai, A. I, E. 1930, L. 982. 

Interest paid in British India for capital borrowed in Bri- 
tish India for the purposes of a business, conducted by the 
assessee in foreign territory, is a permissible allowance, if the 
profit or gains of such business are brought into British India. 
This is allowable subject to this limitation that the amount so 
set off must not exceed the amount brought into British India, 
and taxed in the accounting year — hi re, Hari Kissenlal, 132 
I C, 833. 


Definition Of The Term ‘BusINESS^ 

Business as defined under section 2, cl. 4 includes any trade, 
commerce or manufacture or any adventure or concern in the 
nature of a trade, commerce or manufacture ; where_ in perfor- 
mance of a duty, an occupation or profession is carried on with 
the sole object of making profits, the transaction amounts to 
business. 

Thus ‘"business” connotes something in the shape of labour 
and attention for the sole purpose of earning profits — In the 
matter of Rogers, Pratt, Shellac & Co, v. Secretary of State, 52 
Cal. 1. Carrying on business can only exist when there is a 
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succession of acts or a continuity of transactions or acts and 
the performance of a single act apart from single circumstances 
is not enough even though it may result in profits or gains — 
Sonith V. Anderson^ 23 L. T. 329, EricJisen v. Last 4G J. R 357 
and llesele S Co, v. Colhtham, 52. J.P. 644. In the waiter of 
Commissiomr of Income-tax v. Corrimhhai Ehrahim <(' Eons 
Ltd,, A.LE. 1933. Bom. 422. 

Meaning Op Any Business & Profits Or Gains. 

If any business in section 10 (1) means all the business put 
together, then the profits or gains will moan the aggregate 
profits or gains of all the businesses together (relying on tlie 
decisions reported in A.I.R. 1924, Madras 474 & A.I.R. 1929 
Lahore 566 — In the matter of Snbhanvhcftiar lO Co., 123 
I. C. 801. 

In The Comwissioners of Inland Revenue v. the Marine, 
Steam, Turbine Go,^ Ltd,, 12 T.C. 174, 1920, 1 K. B. 93, Justice 
Roulat observes : “the word business however is also used in 
another and a very difiFerent sense, as meaning an active occu- 
pation or profession continuously carried on, and it is in that 
sense that the word is used in the Act.^^ 

In Smith v. 1880(15 Ch.D. 247,258) it is said that 

business is an occupation for profit. The occupation may be 
continuous or stray — Martin v. Loivry, 11 T.C. 297. 

In South BeJiar Railway Company v. Commissioner of 
Inland Revenue, 12 T.C. 657, it has been held that^continuity of 
activity is not essential, there may be long intervals of 
inactivity. 

Profits. 

“ProfiP^ means a comparison between the state of business 
at two specific dates usually separated by an interval of a year 
and if the company is to be regarded as dealing in house pro- 
perty by letting it out for premium and rent in the course for 
the purposes of its business the money value to which at the 
end of the year, it betters its position by such means, will be 
assessable as profits. If its position is improved by other 
means from causes not directly connected with the business of 
the company, the enhanced value, though realised, is not part 
of the business. Everything depends upon whafc the business 
is — In Re, Gupta Estate Ltd,<, 34 O.W.N. 327. 

Business Carried On By Hnr. 

In order to charge the profits of business liable to income- 
tax, it must be shown that the business is being carried on for 
the purpose of earning profits. Section 10, cl. 1 puts no limit 
to space or locality, whereas section 4, cl. 1, siib-cl. 2 pro- 
vides a limit. 
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Subject to the limitations laid down under section 4, profits 
of any business carried on by an asses see are taxable under 
section 10. For the purpose of taxation, section 4 controls 
section 10 to a considerable extent and the limitations put 
under section 4, have been dealt separately under section 4. 

But chargability and assessibility to tax depend entirely 
upon the circumstances of each particular case and section 10 
cannot be invoked where business is not carried on. 

There may be cases where a company goes in liquidation 
and the liquidator subsequently realises money. The company 
cannot be said to carry on business — In the matter of Oommis- 
.^ioner of Inland Eeoenue v. Koriam Sijndicate Ltd,, 12 T.C. 181. 

In the case of Exemtors of E,A, Cohen 129 L.T. 797, it has 
been held that where an executor is authorised to realise and 
administer the estate, and where his action amounts to secu- 
ring a proper advantage to the testator^s estate, such an action 
does not mean “carrying on business.^^ “It seems to me that 
the evidence shows that the executors only dealt with the 
business, only handled the business for the purpose of 
securing proper advantage to the estate of the testator... Of 
course, it is largely a question of degree as to whether a 
business is being carried on by the executors for their 
own purposes or not^^ In the South Bekar Baihcay Company, 
12 T. C. 056, it was held that where a railway company 
sells away the lot undertaking to acquire and work in 
consideration of some annual payments the compay is said to be 
carrying on business. 

Where there is an absence of repitition of act, business^ is 
not carried. A person is entitled to royalties or invention 
but receipt of such royalties are not business 
profits unless he invents yearly and sells his inven- 
tions — Inland Revenue Commissioner v. Sa?igstei\ Justice 
Rowlatt observes : “although I do not see how you can treat 
his royalties income where it has become a royalty income, as 
an income from trade or business carried on, it might be said 
that you could treat this gentleman as carrying on a business 
of inventing, the profits of which were to be arrived at a 
different way. It is said that if a man habitually invents, or if 
a man habitually paints pictures or if he habitually writes 
books, with a view to gain from the patents which he has^ taken 
them out of the books, which he has written and the pictures 
which he has painted that is carrying on business and I feel a 
little difiSculty about the fact. Very possibly, if a man habi- 
tually paints a number of pictures, year after year and sells 
them, you could say he was carrying on business. He might 
be a professional man but that is another matter. If he was 
writing books habitually, year after year, and carrying on 
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business, I suppose he would be asscssabh'. under schodnlc*. 
for it/’ But where no evidence is forthcoming as to date of 
invention of patent etc., and in the absence of any evidence of 
disposal of articles produced, it cannot bo construed that the 
assessee is carrying on business. 

Where a business is closed down but the company is eligible 
for royalties, it cannot be seriously maintained that as the 
company exists for receiving royalties, it is carrying on busi- 
ness. The company has closed down its original business and 
has ceased to function as such, but is only receiving royalties 
for the business which it has parted with, it cannot be cons- 
trued that the company is carrying on business within the 
meaning of the Act — The Marim Sieem Turbine Co. Ltd, v. 
Commimomr of Inland Revenue. 12 T.0. 174. 

When a consulting Engineer charges fees when consulted, 
he cannot be said to be carrying on business and the fees 
received are professional receipts. But suppose where orders 
for machineries are placed to him and he gets (1) a merchant's 
profits, (2) consultation fees, for advance. It cannot be said 
that he is carrying on his profession but carrying on business 
within his professional skill — Commissimer of Inland Revemte 
V. Mark 4 A.T.C. 467. 

G-rowing Tea-whether Business. 

It has been held by the Calcutta High Court that “the 
earlier part of the operation where the tea bush is planted and 
the young leaf is selected and plucked may even be deemed to 
be agricultural But the latter part of the process is really 
manufacture of tea and cannot without violence to language 
be described as agriculture^^ — per Justice Mukherjee of the 
Calcutta High Court in the case of Mllhig Valley Tea Company 
V, Secretary of State, 48 Cal. 161, 11 T.C. 54, 32’ C.L J. 421. 

Apparently cultivation of tea bushes is not carrying on 
business ; but the latter part e.g. the manufacturing process is 
carrying on business. 

Section 4 exempts “agricultural income*^ free of tax and conse- 
quently it is held to be not carrying .on business, and no liability 
is attached. Section 2, cl. 1 provides that an “agricultural 
income^^ is to be exempt from the operation of. the Indian 
Income-Tax Act where the land is assessed to land revenue in 
British India. 

In Punuswami Pillar v. Commissioner of Incomdax, 
Madras, 31 LT.C. ^8, it has been held that where an assessee 
has got a tea estate in Ceylon, he is also liable not only for the 
manufacturing process but is also chargeable for the income 
derived from the growing process, although it is agricultural 
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income, Section 4, cl.: 3, sub-section VIII is inoperative to 
foreign agricultural income. 

Rule 23 lays down the procedure to be adopted where 
income is partly agricultural and partly from business and 
provides for the separation of industrial from agricultural 
profits, whereas rule 24 says that “income derived from tlio 
sale of tea grown and manufactured by the seller in British 
India shall be computed as if it were income deiived from 
business, and 40 p.c. of such income shall be deemed to be 
income, profits and gains liable to tax^^. Provided that m 
computing such income an allowance shall be made in respect 
of the cost of planting bushes in replacement of bushes that 
have died or become permanently useless in an area already 
planted, unless such area has previously been abandoned. 

Under section 10, cl. 2, sub-section IX of the Act the 
only expenditure which can he set ofF against profits is expen- 
diture incurred solely for the purpose of earning profits but so 
far as tea estates are concerned, it is fair and equitable to allow 
as a charge against profits the whole of the cost of the 
(e.g. weeding and draining) of extensions of the estate whicn 
are not in bearing, 

D^STOTATioisr OF Profits if Rblevakt for the Purposes 

OF Profits. 

Section 10, cl. 1 states that where a business is carried ^on^ 
profits therefrom are liable to tax, so where a ‘business is 
carried on at a profit, it becomes taxable. 

The Income-tax Act nowhere provides that liability to tax 
can be avoided by ultimate disposal of profits. Of course, if any 
of His Majesty^s subjects are clever enough to avoid taxation 
by legal means, they are at liberty to do so, and there- is- 
nothing wrong in so conducting one’s affairs within the 
not to attract taxation — In the Qnatter of Bai SakinaboOj A-l.K- 
1932, B, 116. The mere fact that the transaction is a dewe 
to escape income-tax, ought not to prejudice the assessee. Any 
subject of the State is entitled to escape paying taxes if he c^ 
devise a lawful method of doing so — In Re 6angctsag(iy 
1929, All, 990, Muhmcla Sivarup, 107 I.C- 435 and also tne 
decided case of Rajniti Prosad Sinha v. Gommissioyw of 
Income Tax, B, and O,, A.I.E. 1930, page 33. 

But the above is a totally different matter. The destination 
of income, profits or gains is immaterial for the purposes or 
computation of profits provided it is income, profits or gains 
to the assessee— jP/i Paddington Burial Board v. Conimissione) 
of hiland Revenue, 2 T.C. 46. 

In Mersey Bocks v. Luciis, 2 T C. 15, it has been hel 
that taxing authorities are not at all concerned now 
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profits are ultimately disposed o£. It is immaterial for wliat- 
•ever purposes the profits are used the destinutioa oE 
once earned cannot affect the question oE their nss(^ssil)iliiy 
to tax. 

The Calcutta High Court in the case oE lloH'n/k A}hI(/ 
Light Bcdhmtj, 32 0. W. K 757, came to tl\c iindiug that 
destination of profits is immaterial. 

In Hi(dso7i^s Bay Company v. Stercns, 5 T. Cl. 1()8, it was 
held : “ if money is otherwise liable to income-tax, it cannot 
eseape taxation by reason of its being apifiied to a capital 
purpose^^ In Smith v. Stidion^ 5 T. C. 36, it was lield that 
salary is none the less a salary because it was applied in a 
particular manner. In St, Andrews Hospital Northaaipton v. 
Sheers Smith, 2 T. C. 219, a case of a hospital where profits 
•earned from wealthy patients arc applied for the benefit of 
poor patients and for betterment of hospital the profits arc 
■chargeable to tax. Ultimate disposal for charitable purposes 
does not make any difference. 

Excepting what is clearely exempt under section 4 of the 
Act, the destination of profits is immaterial and even the 
diversion of profits of cases coming under section 4, for 
seculiar purposes, makes the profit liable to tax. It is a 
common practice amongst Marwaris to set apart a share, e.g. 
2 annas, annas or so forth for religious purposes invariably, 
but the setting apart of a specific share for specific charita- 
ble purposes, does not relieve the firm of being taxed on the 
-entire profits. Destination of profits is immaterial. 

Where income, profits or gains are withheld at source, 
the test to be applied is whether there is an effective aliena- 
tion of income at source, before such income roaches the 
assesses. In Bejoy Sinha Dhtahiria v. Commissioner of 
Income-tffx, Bengal, 143 I. C. 145 (Privy Council) Their Lord- 
ships hold : “where the Act by section 3 subjects to charge 
an income of an individual, it is what reaches the indivi- 
dual as income which it is intended to charge. In the present 
case the decree of the Court by charging appellants whole 
resources with specific payments to his step-mother has to 
that extent diverted his income from him and has directed it 
to his step-mother, to that extent what he receives from her, is 
not income. It is not a case of the application by the 
appellants of part of his income in a particular way, it is 
rather the allocation of a sura out of his revenue before it 
becomes income in his hands.^^ 

Distribution of Reserve Fund : — All assets and profits of 
a company belong to its shareholders. A company is liable 
to tax for profits or gains, if any, whether or not any or the 
entire dividends have been declared. The shareholders can 
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declare the profits partially or wholly as dividend, to keep 
partially or wholly the profits as undistributed or as capital 
of the company by way of reserve fund. 

If the share-holders desire to declare dividends out of 
the undistributed profits, the dividends would form part of 
the total income of shareholders, but such dividends will not 
be taxed again as such dividends being part of the profits of 
the company were taxed previously. Where distribution of 
profits accumulated by a company in the form of bonus 
shares was given to share-holders without any option to have 
the profit in any other form the bonus shares do not at all 
represent “income, Profits or gains,^^ to the shareholders. 
Chief Justice Robinson observes : “In my opinion the transac- 
tion must be regarded as a whole, and the obvious intention of 
the company must be taken into account. There never was 
and was never intended to be, any payment at all to the 
shareholders. No amount whatever was taken from the 
company or received by the shareholders’^ — In the matter 
of Steel Bros : d- Co. Ltd, A. L E. 1924 E. 327. 

In Lmny & Company Ltd, Madras, 47 Madras, 837, it has 
been held that where surplus accumulated profits are capitalised 
without distribution to the shareholders and new shares were 
issued to the shareholders in the shape of their shares in 
accumulated profits, such new shares are not taxable. 

Allowance on Account of Rent of Business Premises. 

Where an assessec carries on his business in a rented 
house, the rental paid forms a legitimate expenditure. Where 
the business premise belongs to the assessee, no deduction is 
allowable for rent, There is, of course, some difference when 
a substantial portion of the house is used as a dwelling house 
and the remaining portion as business premises, and the 
Income-tax Officer may allow proportionate allowance. The 
use of the expression “substantial portion as dwelling house^'^ 
leads to the conclusion that where the case is opposite, e. g.,. 
where a substantial portion is used as business premises, full 
allowance ought to be given. The word premises^ has never 
been defined. Popularly premises usually means a buildingf 
but a colliery is also premises — In re, Isabela Coal Co,, 
29 C. W. W. 927. 

Interest On Borrowed Capital. 

Section 10 (2) (3) lays down that interest on borrowed 
capital is an allowable deduction, provided the payment 
of interest is not in any way dependent on the earning of 
profits. This sub-clause may be divided under two main 
heads : (1) Capital borrowed from outside, (2) Capital 
borrowed from partners. Of course it does not make the least 
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difference if fcte interest is paid on debentaves or any other 
form. 

Boeeowed Capital Feom Pebsons Otheb thait Paetoeek. 

The guiding rule of allowing interest on borrowed capital 
is that interest shall have to be 

makes any profit or not ; even a condition to the contrarj, 
that interest should be paid on profits alone, is unthinkable 
and no deduction can be allowed on that score. 

Even interest paid in British India for capital borrowed 
in British India, for the purposes of a business conducted 
by the asscssee in a foreign country, is a permissible allow- 
ance, provided the profits or gains of such business are brought 
into British India. This is permissible, subject to the limita- 
tions that the amount so set off does not exceed the amount 
brought into British India and taxed in the accounting year 
In re. HarnkTishnalfili 132 1. C. 833. 

In the case of The Provident Investment Co. Ltd. A. I. R. 
1932, B 194, it has been held that interst on money borrowed 
by the as?essee for the purpose of investment in securities 
outside British India, the interest of which is not liable to income- 
tax in India cannot be claimed as a deduction from the other 
income accruing or arising in British India — Somasitn.da- 
llam Gheiiier, 1091,0. 369 ioWo^ed, Tenant v. Smith, A. V. 
150 dUt 


In the case of A. L. A. R. Bros. Devakoiah, 112 I. 0. 697, 
52 Mad. 296, it has been held that where a firm carries on a 
banking business with borrowed capital and the amount is 
invested in a separate branch of piece goods business which 
is subsequently closed down, interest on capital borrowed, 
can bc^ deducted in the assessment of the banking business. 


Tataxi Loan's 


Where loans are taken on the Tavani system, the interest 
due at the end of each Tavani should be treated as interest 
paid and added to the principal and no allowance can be 
granted in respect of Tavani periods not ending in the year 
of account u s 10 (2) (3) — Re : Pathii Parmal Ckaitiyar, 150 
I. C. iNa U3 Mad, 629, relied on.) 

In Commissiojwr of Income-fax v. Ha%i Jamal Nnr 
Mdiiimnd and Co., 1 1. T. C. 396, it is found that the assessee 
borrowed certain capital from persons known as Mudi Bbagi- 
diirs on condition that they will get a specified share on 
profits without being responsible for losses at all. The share 
paid in lieu of interest cannot be treated as an allowance 
siijjply because the payment of specified share depends 
^^ntireiy on the earning of profits, neither it is an expenditure 
incurred solely for the purpose of earning profits. 
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Partkee^s Advances. 

When it is alleged that a firm etc. has no independent 
capital and that it is >fvorking on capital borrowed from the 
partners, it must be held that interest on such borrowed 
capital is to be allowed for computation of profits. The sole 
test whether such an allowance is to be allowed or not depends 
entirely on definite proof of the fact that a particular partner 
has made a legal loan to the firm. e. g. a loan under an instru- 
ment on which he can sue and under which interest at a fixed 
rate is paid annually irrespective of profits, if any. So far 
as partner's advances are concerned, a stringent rule has been 
laid down so that unscrupulous men may not hoodwink the 
department. 

Definite proof of a legal loan is the sole criterion. This does 
not necessarilly mean a loan on an instrument of deed, e. g., 
baiidnote, bonds, etc., but it covers cases where money is 
also advanced on Khattapita accounts. It must be a definite 
and enforceable agreement. In Lala Mai for Leo Das Cotton 
S-pirmg MUls, 46 All. 1, 1 L T. C. 266. the Allahabad High 
Court has held that the sum paid as interest to partners for 
capital put into a firm is not an admissible allowance. Such 
■ interest represents merely an assignment by reason of special 
advances of capital made by them in the course of the year. 

It is said : the C[uestion whether there has been an advance 
of capital by particular partners or a bonafide borrowing of 
money by the firm, iu which the lender happens to be a 
partner, in the firm, must be treated as one of fact in each case^^ 

Where capital of a fund is contributed by subscribers, it 
has been held that the firm was really a company for the 
purpose of income-tax even though it was not registered under 
the Companies Act ; that the subscribers occupied the position 
of lenders to the fund of sums of money upon which the firm 
contracted to pay fixed interest, and that the guranteed interest 
was interest on capital borrowed for the purpose of fundus 
business, and that it would he deducted in computing the 
profits of the business— York Life Assurance Co. v. Styles, 
14 A. C. 381, dist. Mylapore Hindu Permanent Lund, 76 I. C. 
83 dissented— hi the matter of Madura Hindu Permanent Pliml 

In the case of Bhola Saha Narasing Das A. I. R. 1930, L. 
738 it has been held that where a partner lends money beyond 
the initial capital to the partnership, at an agreed rate of 
interest and the money is used for capital expenditure, the 
interest paid by the partnership to him in the ’previous year^^ 
should be deducted in computing the profits or gains of part- 
nership — Lalamal Hardiodas, 1 1. T. C. 266 dist., but A. I. R. 
1928 Mad. 923 followed. It is worthy of note that in the 
Madras case to which reference has already been made, dis- 
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{I'.jrJty w;{^ jiiiicli greiiter. The initial capital was Rs. 21000 
whn»' t!if‘ anmiint ^subsequently lent by the partnci' was over 
jiiifl it was hold that this circumstance was immaterial* 

Jii Pf i'hti\^frfhr)i Xaiirn^ A. I. E. 1930, Mad. 1003 it has been 
voi*y ri;,d.tly deeidL-d that where an assessee claims deductions 
:hr intt'ror't yaid on capital borrowed from another individual 
partner without any agreement whatsoever the interest paid 
<1'M s not cmuj'- within the purview of section 10, (2) (3) in the 
ab-f iii'i* ut any delinite and enforceable agreement. 

Tlu* d<ud.-.ion sot forth above is clearly distinguishable from 
tb‘ doci-ion in tlie case of Snhmmaniam Chatteyar, 51 Mad. 
7^7 wliou^’t lias boon held that where a partner as partner 
moiHO' Ix'Vond the initial capital to the partnership at an 
a:^U'e»'d rate of interest and the money is used for capital expen- 
ditin^s the irii’orost paid by the partnership to him in the year 
of must be deducted in computing the profits or 

gains of the partnership within the meaning of sec. 10, (2) (3). 
But in the ease of Sonmundaram 109 1. C. 369, it has been 
held that c;)[dtal borrowed means capital borrowed and used. 

Tii<’ Rangoon High Court in the case of K K. C. C, Chatiar 
hrm, 126 J. C. 213 holds that where a partner lends money to 
the partnership in addition to the initial capital at a reasonable 
rate of interest and such advance is used for capital expendi- 
ture, interest paid on such loan must be deducted — Lalmal 
Hurdio I/as, d-isi. 

But where money is borrowed from bank by a private 
person, as distinguished from a person carrying on business, 
mtere^ paid cannot be deducted — Mahadeo Asmmprasad^ 6 


Boxafide Loax or Not. 

The income-tax officer is entitled to enter into details to 


dctenniiK 
rhand 


. , , — xuuu UtJLailS DO 

in(‘ whether theAoan advanced is genuine or not— iVbm- 
Miujturum, 2 L T. C. 146. 

U s 111, (2) (31 of the Income-tax let, the profits of a busi- 
ness have to computed after making an allowance of 

intercrf on capital borrowed for the purposes of the business 

whore the payment of interest thereon is not in any X’ 
deimnuom on tlic earning of the profits, the amount of interest 
jmd. J\hetner the interest paid to a partner who has 

allowable under the head is 
< ftou a diihtnnt proWem. In Commissioner of Income-tar 

--- pay mtorost on Es. 94900 at fi". per annum. The balance 
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of Rs. 5100 shall not carry any interest. The assessee claimed 
that the amount paid byway of interest to the capitalist partner 
should be allowed. The Judicial Commissioner of Sind observes: 
‘now there is nothing in sub-clause 3 of section 10, to suggest 
that interest paid on the initial capital invested in a firm 
cannot be the subject matter of an allowance. In express words 
clause (3) provides that only in cases where payment of interest 
is not in any way dependent on the earning of profits and is 
paid on capital borrowed, it shall be allowed. "^Vhen therefore 
a capitalist partner advances money to the firm on condition 
that interest would be paid to him, whether the business of the 
firm results in profits or not, and is in no way made dependent 
on the profits, if any earned, the firm is entitled to claim an 
allowance for the interest paid on such capital. It is imma- 
terial whether such capital was advanced as initial capital or 
subsequently. It is also not possible to draw any distinction 
between capital borrowed and capital contributed. It is only a 
difiPerent way of expressing one and the same thing. Capital 
contributed by a capitalist partner is capital borrowed from 
him by the firm ^\ — In the matter of Tejban Das Matimal, 144 
I. C. 353. 

I think the above decision is erroneous. There is a funda- 
mental distinction between a contribution and a loan. Contri- 
bution does not necessarily connote loan and it is not correct 
to say that capital contributed by a partner is necessarily 
capital borrowed from him by the firm. 

Aisr Assessee ca^^t Borrow Capital Ad Infinitum. 

The Act says that interest on capital borrowed is a permis- 
sible deduction, for the purposes of business. There is abso- 
lutely no limit of capital to be borrowed initially or subse- 
quently and the Income-tax Officer has no jurisdiction to 
disallow interest paid, on the ground that a business of so petty 
a nature does not justify so much borrowed capital. Evidently 
he is to satisfy himself if that borrowed capital is for the 
purposes of business or not. 

Allowances in Respect op Current Repairs. 

The phrase “current repairs^^ should be interpreted to mean 
such repairs required to keep building, machinery, plant and 
furniture, in serviceable condition, as are rendered necessary 
by ordinary wear and tear (as opposed to accidental or wilful 
damage or other unusual causes) and are of their nature recur- 
rent. The words ‘current repairs^^ are practically synonymous 
with such repairs as are essentially necessary to keep machi- 
nery, plant etc. in serviceable condition. It also includes 
renewals and minor replacements and also mere adjustment of 
existing parts. This is quite different and distinct from capital 

10 
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t^xpcnditurc. Expenditure or anything: like that if it had been 
done when the asset was new, would have increased its capital 
value, should be regarded as capital expenditure. 

In the case of Batan Singly 50 M. L. J. 157, the point was 
discussed in details. It is said that if a carburetter of a motor 
car ceases to function, the renewal of the carburetter in order 
to enable the car to keep the road must be* running repair^\ On 
the other hand if a car as the result of an accident had nothing 
left but a wheel and everything else had to be renewed, clearly 
the sensible view would be that a renewal of the car could only 
be described as an increase of capital. Current repairs are 
what is coninionly known as running repairs which are bound 
to recur. It is always open to the Income-tax Officer to enquire 
whether a particular expenditure is current or capital and for 
this he can look into the nature of the business and the mate- 
rials used ; on the other hand, it is for the assessee to furnish 
with all necessary informations. Where no such information 
is forthcoming, the assessee cannot complain at the finding of 
fact arrived at by the Income-tax Officer. In the case of Stubbs 
V. ^ 10 T. C. 20, it was held that whether repairs are 

really nqiairs or replacement of capital assets, is a question 
of degrei? and as such is a question of fact. 


Repairs akb Renewals. 

Running repairs and renewals of premises, plant, machinery, 
took etc. will be allowed, but where the renewal amounts to 
a complete replacement of assets, such replacement will only be 
admitt^Kl as a charge on the understanding that no wear and 
tear allowance will be claimed. Moreover only so much of the 
expftifie incurred as represents a pure replacement, as Mstin- 
giuslmi from m improvement, will be allowed. Where capital 
assets arc purchased in a state of bad repair, initial expenditure 
on puttnig them in workable order will not be allowed— I/i re 
Shpimg Co Ltd 12 T. G. 621 and In re. Granite City 

‘■•‘/n Oo.v. Commissioner 

ii, hiinti-l heicme, 6 A. 1. C._351. Amounts spent on making 
gMOii uehpidation at the expiry of a lease will also as a general 
rnl.. be di.^ailowod. here new expenditure is incurred instead 
Ot reiniT6 being put in hand e.g., where a new shaft or bore is 
which has silted up or become dangerous, 

Tt r PA ^ Collieries Ltd. v. Comwis- 

ot hda lid Ei'vemie^ S A. T. C. 51d. 

In contost to this it may be mentioned that in the case of 
such as plantations, maintenance and similar 
-M-nditurcs during the period of development such costs mav 
W ci urged agamst profits, if any, and will not be treated ?s 

Rubber Co. Ltd. y. Farmer, 5 
Brewers may claim expenditure incurred on 
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repairs to tied houses — Ushe7'^s Wiltshire Brewery Co, Lid, 

T. Bruce, 31 T. L. E. 104. . 

Depreciation.— Meaning Of. 

The Income-tax Act has nowhere defined the term “depre- 
ciation/^ Bat the term generally means losses due to wear and 
tear which can hardly be compensated. It may conveniently 
be described as wear and tear allowance. 

Machinery, Plant Etc. 

In the absence of any definition in the Act itself, we can 
fall back on the definition as given in Stroud. ^ It is said that 
‘‘‘machinery^^ means application of machanical process for 
attainment of some particular end by the help of natural forces. 
It is important to notice, therefore, to what classes of ^ assets, 
the name of plant and machinery may be given. In addition to 
what may be termed machinery, pure and simple, such items as 
turbines, engines, shafting and similar fittings, boilers, vats, 
ovens and machanical vehicles of all kinds including shifts, 
come within the designation, but no loose tools, implements and 
.similar utensils or assets which are mainly in the nature of 
buildings. Furniture and shopfittings do not come under the 
heading “plant and machine^y^^ but in practice a wear and tear 
allowance is allowed. The allowance does not extend to books, 
Daphne v. Shaw, 43 T.L.E. 45, 11 T.C. 256. 

It may be well to state that since the allowance is strictly 
in respect of depreciation, no claim will be entertained where 
the machinery in question is lying idle, notwithstanding that 
deterioration may be going on even more rapidly than when it 
is fully worked. 

Depreciation Allowance When To Be Given. 

The following conditions are essential for claiming depre- 
ciation allowances — 

(1) that the machinery etc. depreciated must belong to 
the assessee. 

(2) That the machinery etc. must be used for the purpose 
of the business. 

(3) That the prescribed form of the Central Board of 
Revenue e.g. Rule 9 must be duly filled up, signed 
and verified, before the assesment is completed. 

DfiPRECiATioii If Allowable Wees' Machiseby Etc. 
Are sot Used Fob The Purposes Of Business. 

The expression “used for the purposes of business” means 

used for such purposes during the accounting year and conae- 
qiientlv the allowance for the depreciation is inadmissible in 
respect of buildings, machinery, plant etc., remaining idle and 
not actually used. Likewise the obsolescence allowance cannot 
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be claimed in respect of machinery, plant etc. actually discarded 
in the accounting year — In re ; RadJiah'shen (& Sons, 3 1.T.C. 73. 

The contention that though not used the machinery depre- 
ciated from lying idle, cannot be of any assistance. Whether 
it did so or not, it appears that the allowance is granted not for 
depreciation as such but for depreciation as a consequence of 
the earning of income or while employed in the earning of 
income. Once it is conceded that the machinery in question is 
lying idle, there is no question of earnings. 

An important point arises whether the allowance for depre- 
ciation can be given effect to where the machinery etc. does not. 
work for the full period during thcaccountingyear. Promaper- 
u sal of section 10 (1) (2), it appears that the profits and gains shall 
be computed after making allowances as scheduled under sec- 
tion 10 (2) in respect of the profits or gains of any business. Of 
course, no claim will bo entertained when the machinery in 
question is lying idle, notwithstanding that deteriotiou may be- 
going on even more rapidly than when it is fully worked. 

_ The iVet does not say in expresis verbis that an allowance 
tor deprecuition can be disallowed or proportionately allowed 
wlierc th(f machinery does not work the full period. Similar 

considerations might prevail in giving allowances under the other 
sub-section. In section 10 (2) (3) there is a reference to allow 
proportionate deduction under certain circumstances and in 
pbMctiou (2) (3) of section 10, there is no provision, express or 
implied, by which the Income-tax Officer can grant proportionate 
allowance. 


I am clearly of opinion that the Income-tax Authorities can 
disallow any claim tor depreciation, where the mechinery docs 
not work m the accounting year at all, but they have no power 
to disallow any portion of the claim on the ground that the 
machinery did not work the full period. Prom the point of 
wiiiity it can be urpd that the term “business” has been defined 
to mclnde cases where continuity of activity is not essential 

i.' ‘ hen business covers long intervals 

of inactivity and is still assessed as business, it does not stand 
to reason why depreciation allowance should be disallowed 


Machixeey Etc. Let Out Or Leased Out. 

” “n * S* bis 

i- ec at tile time o± assessment and where it ic; nnf 

... tk W, not being rirtnally in ,, 08 , 01 , 1 '*,;'“ 
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not claim any allowance thereunder ; neither the lessee is com- 
petent to put forth a claim, simply because the mechinery does 
not belong to him. 

Where a limited company is formed for E,ice Milling busi- 
ness and acquires buildings, mill, machinery, plant etc. and sub- 
sequently the company leases out the mill at a fixed annual ren- 
tal up to a fixed period, the lessee undertaking to run the mill 
and do all necessary repairs the company is to bear all losses 
for depreciation ; as the company is carrying on rice milling 
business, it is entitled to claim deductions for depreciation — 
Mongalgri Sreeuma Maliesivarya Qin and Rice Factory, 97 
L C. 850. 

Where business consists of letting out house property on 
rent and premium and profits thereof are assessed, the assessee 
is entitled to claim depreciation allowance on such buildings, 
machinery and plant etc. as mentioned in section 10 (2) (VI) — 
In the matter of Gupta Estate Limited, 34 C.W.N. 327. 

Excess Depeeciatiok. 

The trend of modern decision is that where profits or gains 
of a business are insufficient to cover full depreciation, excess 
depreciation allowance can be set off against profits or gains of 
other business — hi re : Suppan Ghhetiar, 123 L C. 801, 4 I.T.C. 
211 , relying on the decision in the case of Karam Elliahi, 116 
I.C. 547, 3 I.T.C. 456, where it has been held that depreciation 
on building and machinery etc, can be set off against gains 
accruing from other sources. 

In Commissioner of Income-tax v. The Ballarpur Collieries^ 
4 I.T.C. 255, it has been held that where a business has resulted 
in a loss, the assessee can claim that the amount of loss shall be 
increased by giving depreciation allowanee in view of the pro- 
visions of section 10 (2) (VI) of the Act, 

Successors To Business. 

In Massey <& Co,, 115 LC. 814, 3 I.T.C. 302, it has been held 
that the successor in interest is entitled to carry forward de- 
preciation to which full effect could not^be given in years pre- 
vious to succession, but calculation must be made on the origi- 
nal cost to the company to which it has succeeded and not on 
value at which assets were taken over by the succeeding 
Company. This Madras decision has since been overruled. 

Depreciation Allowance “On The Original Cost 
T o The Assessee.^^ 

There has been some conflict of opinion on the interpreta- 
tion of the expression “original cost^^ to the assessee, occurring 
in section 10(2) (i'/) of the Act. In the case of Massey Co,, 
3 I. T. C. 302, above referred to, it was held that where machi- 
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nory of one company has been purchased by another company 
“‘Ori^^inal cost to the assessee^^ does not necessarily refer to the 
cost to the actual assessee, but means the cost to the Vendor 
O. In in /he matter of Surashpitr Hills Ltd., 137 I.C. 898, the 
Bombay High Court strongly and in expresis verbis dissented 
from Messcy & Co's, case and was of opinion that the phraseo- 
logy of the Indian Act differs widely from the English Act 
upon the question of deduction on account of depreciation of 
macliiiiery etc. Under the English law it is clear that depre- 
ciation must be based on the wear and tear of the machinery,, 
irrespective of the price, paid by the assessee, for it — Scottish 
Shire Lines Ltd. v. Lethem^ 6 T. C. 91. But under the Indian 
Act it is clear that where an assessee succeeds another in busi- 
ness, depreciation allowance in respect of machinery should be 
calculated on the basis of the cost to the person who is being 
actually assessed and not the previous owner of the business. 

In the instruction portion of the manual we find that when 
a person succeeds to a business, depreciation allowance due to- 
him in respect of buildings, machinery etc., taken over by him 
from his predecessor should be worked out on the basis of origi- 
nal cost to the successor (not on the cost to the predecessor.) 
The same will apply -where the person is not a successor but 
merely a purchaser. 

,, The Patna High Court in the case of 3Iatiram Easonlal 
Coal (^. Ltd., 140 1. C. 904, relying on the Bombay decision 
held that the expression “original cost to the assessee” means 
the iJcrson who is actually assessed. 


On principle, I am of opinion that the Bombay decision 
seems to be better. The real question depends largely on 
meaning^^of the term assessee^^ in the case of succession. Does 
It mean a person by whom income-tax is payable^' as defined 
under section 2, or having regard to the subject or context, the 
original purchaser ot buildings, plant machinery etc. Where 
the business is transferred to the new assessee, the question is 
not approached from the point of view in the decision under 
review. 


Kfl* '' “0 doubt there are obvious differences of language 

^tween the Indian Act and the English Act and ako the 

fhf Indhin ^ percentage in 

alS„t /A® unexhausted depreciation 

allowance is held not to be personal under the Eno’lish Law 
Md If this IS the view of the Indian Act also, it is certaink 
just and equitable to hold that the cost in relation to which the 
hxed allowance is granted for depreciation should be the cost to. 
the successor in business, who is the assessee. 

A literal interpretation of the term “assessee” does not 
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curtail and confine the benefit of proviso (2) to previous unex- 
hausted depreciation allowance of the particular assessee and 
cannot negative the benefit of the allowance itself in a case 
where there is a testamentary or intestate succession to a 
business as such. 

The Bombay High Court view seems to be the correct view 
for it depends upon the meaning of the word ' assessee^^ A 
predecessor in interest cannot be held to be an assessee. An 
assessee purchases a motor car at a lakh of rupees, he gets the 
benefits in full for 5 years, on the 6th year he sells it away at 
Ks. 20,000/-, the purchaser again gets the benefit although it 
was exhausted. Receipt by way of gift is in the nature of a 
windfall and a purchase at a higher price cannot be ignored. 

The Rangoon High Court in the case of Commissimer of 
Income-tax v. Solomau and Som^ 146 I. C. 242, practically 
agreed with the Bombay decision by granting the depreciation 
allowance to the successor who succeeds to the asset, by bequest 
at its market value at the time of acquisition by way of gift. 

Page, C. J, observes : “ I am satisfied that it could never 

have been intended by the Legislature, that no allowance should 
be made for depreciation of buildings, machinery, plant or 
furniture belonging to the assessee, merely because the assessee 
had acquired title to the property by bequest and not by pur- 
chase. It may be that it is casus omissus and there would be 
force in such contention. In my opinion, however, the inten- 
tion of the Legislature in using the words The original cost 
thereof to the assessee^ was that the owner to be assessed, 
should not receive an allowance for depreciation, based on a 
capital value of the property higher than or different from the 
value of the property to the assessee at the time when he ori- 
ginally acquired it. No doubt, if the assessee purchased the 
property, the best evidence would be the price that he paid for 
it, but where, as in the present case, the assessees acquired the 
propertv otherwise than by purchase, in my opinion, ‘the origi- 
nal cost thereof to the assessee^ means and is the real value of 
the property at the time when the assessees acquired it, less the 
expenditure necessary for the purpose of completing the title^^ 

There is no fundamental misconception as to the meaning 
of the terms “cost^^ and “value^' and it may be contended that 
the “original cost^^ is the value of the asset at the time, the 
bequest took effect. 

Depreciation of “Securities” In In the Tata Lidiistrial Bank 
Ltd,^ 1 1. T. 0. 152, the bank claimed depreciation on war 
bonds and Securities on Comparison of the market rates, — the 
claim was disallowed. 

If the method of calculation is to be confined to profits of a 
business, the assessee is bound to maintain year after year, all 
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jtppn'ciiition and depreciation — he cannot claim depreciation 
wiii a the market values fall, without showing the increased 
Value when it act nail y increases. 

In thr maifrr of the Punjab National Banh'LtcLj, 2 I. T. C. 

it lta> been held that when a bank purchases higher class 
securities not for the purpose of trading in them, but for retain- 
ing them as emergency reserve, deduction is not admissible 
under section 10 or under any other provision of the Act. 

Reference is also invited to Scottish Investment Trust 
( onipchUf V. Faroes, 3 T. C. 231, where claim for depreciation 
was disallowed. 

Capital Asset. 

l><‘preciaticn charges on account of the exhaustion of 
wasting assets, such as mineral deposits, quarries etc, will not 
be allowed — Colt ness Iron Co,, v. Bkich, 1 T. C. 287. 

Provi^^iou to meet depreciation of capital asset is not 
pr-nuirisible — Xonil ColUenj Co., Lid, v. C. 1, B,, 12 T. C. 
1017. 

Si.iiihir views have been expressed in the matter of 
Edttdmriih Sauthrni Cenwfenj Co,, v. Kinmo?it, 2 T. C. 516. 
In the Case of Connnr, of Income-Tax^ Burma v. K. A, R. K, 
Firm, A. I. E. 1934, R, 1, it was held that the sum was not a 
trading loss, but was only the estimated depreciation of the 
value of assets of the firm, based upon a revaluation of such 
assets made for the purpose and on the occasion of the recons- 
truction ot the firm. 


Motor Cars. 

For the purpose of allowing depreciation, the life of 
motor ears, is taken at five years under the Income-tax rules. 
Th(* LT.O. is bound to maintain depreciation account as re- 
<|uired under the rules, no matter whether it is claimed or not. 
(jorf. Mail Motor Service, 136 I.C. 707. 

Obsolete — AIeanls^g Of. 

The expression “obsolete'^ in section 10 (2) (Vll) includes 
eases of unfitness, arising from whatever cause, whether it is 
total de>truction on supercession by new invention — In re : 
liuthan Sing, Sj I,C. 478. 

‘'Obsolete'- means ‘‘out of use, of a discarded type or fashion 
for the particular purpose for which it was intended and cannot 
apply to a case, when the machinery remains suitable but there 
is no occasion for its use2^ 

Horn Old, degenerated or out of date as machinery for the 
aurpo>ps tor irhieh it icas originally installed.’’ “Obsolete 
niuiMinery under the Act means machinery, which though it is 
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able to perform its function has become in common parlance 
out of date and performs its functions so indifferently or at 
such a cost, that a prudent man instead of continuing to use 
such machinery, would discard it and instal more labour saving 
machines. In our opinion the word ‘obsolete"" is quite in appli- 
cable to a new car which is wholly useless for its purposes, 
because it w^as broken to pieces in an accident 

Obsolescence Allowance. 

It is purely a question of fact, inasmuch as whether it is 
obsolete for the invention of a new machine or whether it is 
sold, is purely a question of fact — Jiamnadlicm Chettiar, 46 
M.L.J. 42. 

In the Stvacleshi Cotton Mills Ltd. A. I. R. 1929, All. 70, it 
has been held that where a machine is discarded as obsolete 
and also because it is beyond repairs and as such the machine 
is sold after it broke down, section 10 (2) (VII) is applicable as 
it is obsolete within the meaning of the Act. 

In Qohul Das Mills Ltd., 80 I. C. 282, deductions for obso- 
lete machinery were allowed. 

But loss, accidental or otherwise, resulting in destruction 
'does not entitle the assessee to claim allowance under this head 
— In re : Bathan Singh, 85 L C. 478. 

It is therefore clear that a claim under this head can only 
be given effect to, when the machineries are obsolete in its real 
sense, but certainly it does not justify any allowance for any 
■change of business from one to another. 

The Calcutta High Court, in the case of Sheodayal Jagan- 
nath, 35 C. W. N. 214, held, “where machinery has been sold or 
discarded not for the reason that employment of newer types 
of machinery had become necessary, but for the reason that 
being old and worn out, it could not be worked out at a profit 
in competition with new machine, obsolescence allowance, such 
as is provided by section 10 (2) (VI) cannot be claimed.’^ 

The above view is based on the line of decision in the case 
of South MetropoUtau Oas Co- v. Dadd, 13 T.C. 205, It is said 
that replacement for diminition in efficiency or because the 
installation of a new type of machinery will be more profitable, 
although the displaced article has useful life, does not make the 
machinery obsolete. 

In in Burnbay S. S. Co., 3 T. C. 275, it has been held that 
when a ship suffers a loss of earning power, being out of date, 
obsolescence allowance is not permissible. 

General Practice. 

A machine may become unfit or unsuitable for the work for 
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who’ll it Wius installed by its becoming destroyed (by fire), by 
its hec(nning worn out, by a change in the nature of the busi- 
nt'Sm ciirried on, or by its being rendered out of date by the in- 
vention of a more efficient machine. It is only when the latter 
event occurs that the machine becomes entitled to the allowance. 
The old machine must be tit to do its work, as before, and only 
put out of use by the fact of its eclipse by a move up to date 
machine, which makes it unprofitable to continue working the 
old one — Evans and Philips^ in re, 4 A. T. G. 20. 

There is no time limit for making claims, but it is advisible 
tiiat the claim should be made before the assessment is com- 
pleted. 


AIuNiciPAii Taxes. 

Tux on company is allowable inasmuch as the payment of 
the comiMilsory levy to the municipality by way of the tax on 
companies, is not merely for the purpose of the extension of 
trade, it is u condition precedent to the exercise of the trade at 
all within the municipal limit. 

It therefore stands that payment of company's tax, compul- 
sorily leived on company by the municipality, is wholly and ex- 
purposes of trade — re Eedimgadi Bmilc, 1 
I.x.G. do5. Heterence is also invited to Smith) v. Lion Brewer'a 
Co. (1911) A.0. 150, Ushers^ Wiltshire Brewery v. Bruce, (1915) 
A. C\ 43B. 


When municipality levies tax on profession, trade etc, the 
tax so paid is not a permissible allowance, because professional 
men are taxed not for carrying on their profession but for earn- 
ing income this is a payment out of income and not a pay- 
ment initially tor earning profits— Aws- and Patridge, 49 Mad. 

IQ Company v. Attorney Qen^ak 

“Incpbeed Solely fob Eaekin-g Peofits." 

Sub clause (is) lays down that espenditure incurred solely 
for the purpose ot earning profits or gains, is to be allowed^ 
beotion 10 provides various reliefs but section 10 (2) (is) is 
rather an omnibus clause. ^ ^ ^ ^ 


Council of Law 

Mpoi/ttig Jo) England and ^ ales, (j T. 0. 484, it was held • 
the question whether the money was wholly or exclusively 
laid out or espendedfor the purposes of trade mnst depend Tpou 
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purpose of earning profits only. Disbursement out of profits or 
in the course of business is irrelevant. 

In the case of Anglo Persian Oil Co. LtcU 37 C. W. In. 434^ 
it was held that money paid by a company in a lump sum to 
certain Selling Agents as compensation for loss of agency, where 
by the company relieved itself of future annual payments, had 
been held to be not income, profits or gains in the case of sell- 
ing agents. Payment of such lump sum can still be allowed as 
a proper deduction from the company's income u/s 10, (2) (ix) 
as non-capital expenditure incurred solely for the purpose of 
earning profits or gains. 

Section 10 (2) (ix) does not say and does not mean that ex- 
penditure must be made with a view to produce profits in the 
year of account re : Tata Iron and Steel Co. Lid., 64 1. C. 12; 
Vallombrosa Rubber Co. Ltd. v. Farmer, 5 T. C. 529 referred 
to.) 

Other Charges. 

Insurance on account of theft, accident etc. would all be- 
allowed, provided the loss when realised from the insurance- 
company is paid into the profit and loss account. 

Losses sustained by a Railway Company in compensating' 
passengers for accident in travelling might be allowed — Strong 
and Co. Ltd. v. Woodfield, 5 T. C. 215. 

In Royal Insurance Co. v. Watson, 3 T. C. 500 Lord Shand 
expressed the opinion that damages awarded to an employee for 
wrongful dismissal would be allowable as deduction. Damages 
for libel against newspaper proprietor would appear to be loss 
in the ordinary course of business of proprietors of newspaper 
— (Pratt and Redman^s Income-Tax Law, 10th. Edition) — It re i 
Rama Swami Chettiar, A. I- R. 19^0, Mad. 608. 

Taxability of Ammount Received fob Libel 
TO Business Reputation 

Petitioners got an amount in settlement of an action for an 
alleged libellous injury to their banking business. The Com- 
missioner of Inter-national Revenue ruled that the compensa- 
tion was taxable as income and his decision was sustained by 
the Board of tax. On appeal the decision was reversed — Far- 
mer and Merchant’s Bank v. C. L R, 59 F 912 (C.C.AJ 1932. 

“Income” exeludes the concept of return of capital, but what 
return of capital involves is not always very clear. Good will 
or business reputation is regarded as an asset, and it follows 
that should this be destroyed, there would be a loss of capital. 

Not Being In The Nature Of Capital Expenditure, 

“Capital Expenditure” can be defined as one which swells or 
improves the capital, when such expenditure is not recurrent,. 
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but is incurred once for all, and is opposed to current or reve- 
nue expenditure — Nope Chanel Magtiiram, 2 I.T.C. 146. 

Expenditures may be incurred for initiating business, winch 
can be done by investing capital, by purchasing business, good 
will etc. 

AVhere business is purchased, the amount spent on that 
score is capital outlay — Loudon Bank of Mexico v. Apthorpe, 
2 K. B. 378, Fioyal lusumnce Co, v. Watson, 3 T. C. 500 vide 
also the case of Boghunandan Prasad Singh v. Commr. of L 
Tax, 4 I. T. C 123. 

PuncHASE OF Unexecuted Contract Rights. 


In the case of City of London Corporation v. Styles, 2 T. C. 
23fb it has been held that the price paid for such contracts 
cannot be allowed (see also the case of John Smith a7id Son v. 
Moore, 12 T. C. 266, and also Allianxa Co, v. Bell, (1906) 
A. C. 18. 


In Countess Wanvietk Steamship Co, Ltd, v. Ogg, 8 T.C. 652 
it has been held that where a company secures a contract for 
the construetson of a new ship but owing to heavy slump in 
trade, the contract is cancelled on payment of £ 60000/-, the 
entire amount is a capital receipt and hence cannot be deduc- 
ted“-vide also the case of Devon Mutual Steamship Insurance 
Assoeintion v. C, L R, 8 T.C. 671 and also the case of Giridhar 
Ihis Huriballav Das, 3 I. T. C 83. 

Purchase Op Goodwill. 

^Depreciation of good will seems to be loss of “fixed capi- 
tar^ and it cannot be held to be a loss of the circulating capital 
and as such it is an admissible deduction — Wibner v. 
Namnra Co, Lid, (1895} 2 Ch. 245. 

Buying Off Competitors. 

In Ahmun Cheitij, 3 I. T. C 44, it has been held that 
amounts paid by an assessee to keep out a competition in the 
matter of obtaining contracts, are capital expenditure— 0% of 
Lynilun Oy-poratiou v. Styles, 2 T. 0 239, and John Smith and. 
Sfits V. Moor*:, 12 T. C, 266 referred to. 


Ad V ertisements. 

Oi^iuary advertisements are allowable expenditures as in- 
curred solely tor earning profits but the case is otherwise whore 
initiation of business by advertisements is made. 


frit and Jfaffsy. Oolqnhoim, 2 T. C. 76 Justice Grove 
^a^s that normal advertisement cost is allowable. “But there 
must be a limit to the principle.” 

Keference is invited to Watney Co. v. JUiisgrave, I.T.C. 212 
^ and Brichwood v. Rey- 
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Additioi!?' To Business. 

Where an Electric Light and Power Company on the secu- 
rity of its total assets, raised a debenture loan of Es. 6 lakhs 
required for changing the system of supplying current from 
direct current to alternating current and for discharging loan^ 
sums of money paid as brokerage, registration and legal expen- 
ses for raising the loan, are not allowable — Xagpiir Electric 
Light and Power Co, Ltd,, 69 T.C. 29. 

Where business is stabilised by the creation of Sinking 
Funds or Reserve Fund, the amounts spent cannot be allowed^ 
simply because these are capital expenditures — ^vide Blake v. 
Imperial Bramlian Railway, 2 T. C. 58, and Collins and Sons 
V. aiR, 12 T.a 773. 

General reserves and reserves for capital purpose (debenture^ 
redemption, provision for expiration of lease holds, etc.) will be 
disallowed. 

Reserves for anticipated losses and for expenditure not 
actually incurred cannot be allowed — Young v. Commissioner 
Inland Revenue, 4 A. T. C, 579 and Naval Colliery Co, v. C.LR.,. 
6 A. T. 0. 351. 

Compensation for Loss of Office. 

In each case, liability will attach when the payment in 
question is in consideration of services rendered and has a 
cash value. 

When, for instance, a lumpsum payment is made in respect- 
of services given over a considerable period of time, the 
mayment is not considered as a capital receipt but as part of 
the remuneration for the year in which it is made. The position 
where a lump sum is paid by way of compensation for loss of 
office, on the other hand, is of a different character and such 
payments will not attract liability — Chibbet v. Robinson, 3 
A. T. C. 521. 

Whether or not any particular payment is in the nature of 
a profit arising from the holding of an office, which is the decid- 
ing factor, is a question of fact. In Coioan v. Seijmour, 7 T. C. 
372, where a liquidator was paid by the share-holders for his 
satisfactorily winding up the business, was held by the Court of 
Appeal not to be any profit of the office but a testimonial for 
past services and not assessable. It is an admittedly fine line 
which was drawn in coming to this decision and the fact that 
the payment arose after the completion of the office was 
possibly a deciding factor — Buncon’s Executors v. Farmer, 7 

T. C. 417 & Beymn v, Thorpe, 7 A. T. C. 190. ^ When a sum 
of money is given to an incumbent, it accrues to him by reason 
of his office. 

Lump sum payments in lieu of pension or by way of testi- 
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monial to retiring employees are allowable expenses — Smith 
V. Inmyorated Society of Law Reportmg for JEnglafid and 
Wales^ 6 T. C, 477, and Hancock v. General Reversionery and 
Investment Co, Ltd,, 7 T. C. 358. In Royal Insurance Go. v. 
Watson, 3 T. C. 803, it was held that damages paid to a dis- 
missed servant were deductible. 

In Mitckel V. Noble Ltd., 11 T. C. 372, it was held that 
lump sum payment to a retiring Director was a permissible 
deduction and in the case of the C, L R. v. The Anglo Brewing 
Co, Ltd,, 12 T. C. 803, it was held that payments of compen- 
sation for loss of office to employees and exgratia payment of 
annuities could not be allowed as not made for the purposes 
of trade. 

It is a case when payment was made after closing down the 
business and hence the payments were rightly disallowed 
(Attention is invited to Turner Moj'ison S Co, Shaw Wallace 

Co, and the case of Parichapa kesa Ayer), 

Personal or Private Expenses of the Assessee. 

Of course salaries charged in respect of the services of the 
proprietor or of a partner in a firm cannot be allowed, but all 
other times of this nature, including wages to the wife or 
ohildren, of a proprietor or partner, will be allowed. In the 
case of wages^ paid to_ the wife or children, it is usual for the 
taxing authorities to insist on a declaration that there has been 
actual payment in cash before allowing the amounts — Thomr)- 
j^on V. Bruce, 6 A, T. C. 326. 


Share op Profits in lieu of Salary. 

An assessee is entitled to claim deductions for wages paid 
to eiuiJoyees. Where an employee does not get any pay but 
IS remimeratod by a share of profits, it does not stand to reason, 
why this should not be allowed. The Madras High Court in 
the case of Malwmad Kasim Roiciher, 106 I. 0. 308, held that 
agreement to work for share of profits, where there is no ric^ht 
constitute partnership and is not deduc- 

la my opinion, if the assessee is not eligible to claim the 
one he is certainly entitled to claim the shares paid as if it were 
(Retei^nce 13 invited to the cases of Johnson Bros 

imnl'rb ' T c’-4 ^ ‘ ^ ^ Fmnieston Engin- 


P AETSBE AJ«D PaETUERSHIP. 

Section 2(1’, A) runs thus : “Firm”, “Partner” and “Partner- 
meaning as in the Indian Contract Act 


Section 2o9 of the Indian Contract Act runs thus : 
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“Partnership is the relation which subsists between 
persons who have agreed to combine their property, 
labour or skill in some business, and to share the 
property thereof between them^^ 

Tests for Determinting Partn'ebship. 

(a) As to whether there is sharing of profits. 

(b) As to whether each of those who are alleged to be 

partners is principal and each agent for the other 
so that the business is of all the parties alleged to 
be partner. 

(c) Some kind of provisions as regards the assets and 

good will of the business are generally found in 
partnership contracts. 

(d) Partnership deeds are to be signed by both parties. 

(e) Provisions showing that each of the partners has 

some control over the conduct of the business, 
such as a right to demand inspection of the 
account books or to bring about a dissolution or 
winding up the business. 

(/) There must be mutual rights and liabilities between 
the partners interse. 

(g) The right to control the property, to receive profits 
and liablities to share in losses are the elements 
of partnership. 

A right to participate in profits is no doubt a test and 
sometimes a strong test of partnership, but whether 
or not the relation of partners does or does not 
exist depends on the real intention and not upon 
the mere fact of participation in profits — Davis v. 
Davis, 1 Ch. (1894) 393 referred to in Maclareri 
Morrison v. S. Yevseh oylon, 6 0. W. N. 439. 

Section 242 of the Contract Act runs thus : 

No contract for the remuneration of a servant or agent 
of any person, engaged in any trade or under- 
taking, by a share of the profits of such trade or 
undertaking shall, of itself, render such servant 
or agent responsible as a partner thereon nor 
give him the right of a partner. 

Working Partners. 

Having rega rd to the definition of the term “Partnership'^ 
I am of opinion that a working partner without any capital 
may be a real p artner. A person may be made a partner only 
for his special p roficiency in a particular branch of business. 
In Ananta Ram v. Clmmmlal, 25 All 378, it was held that 
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Lalmal who conti’ibiited Ms brains only, was a partner. Part- 
nership of this kind is well known in Mahomedan Law and 
is named Mazaribat or Qeraz. 

Similarly in Chelarani v. Ki^heyichand’, 44 I.C. 28 31, it has 
been held that a Gomostha (servant) sharing in profits as well 
as in losses, is a partner in business. 

Pexalties. 

When penalties are incurred by a trading firm for negli- 
gently failing to observe certain conditions imposed on, such 
penalties cannot be allowed. — In re Warness d Co., 12 T.C. 232^ 

Profits from an illegal undertaking are assessable and no 
deduction will be allowed therefrom on account of fines im- 
posed (e. g. in smuggling, street book-making) — Canadian 
Minister of Finanee v. Smith, 5 A. T. C. 621, C. I J2. v. War- 
nes, 12 T. C. 221, and J71 re Yon Glebe, 12 T. C. 232. 

In Sonih ivell SaviJ Bros Ltd., 4 T. C. 430, it was held 
that money spent in getting the “call of license^^ was an inad- 
missible deduction. 

Penalties imposed for infringements of motor vehicles 
rules and excise rules are not allowable deductions. 

Bap Pebts. 

“The assessee must for obvious reasons be the sole arbiter 
of his own rights and privileges as regards the business he 
pnducts in his own interest. What is to his interest and what 
is prejudicial to him, must depend on his own decision. It 
therefore follows that, on the question whether to treat any 
particular debt as bad or irrecoverable, his word or decision 
must bo final, for he alone can be the judge of the rights, chances 
and circumstances which may affect the recovery or non-re- 
covery of that debt from his debtor. There is nothing in the 
wording of section 24 of the Income-tax Act, 1922, which mili- 
tates against this view. That section does not authorise the 
I. T. O. to investigate and determine the year in which any 
loss sustained ill any year under any of the heads mentioned 
in taxing section shall be set off against his income, profits or 
gains under any other head in that year so that loss under one 
head of income can be charged against profits under another 
in the same -ear... I don't find such a pro- 

hibition either in section 10 or section 24 or anywhere else 
iii the Act of 1922. In the absence of words proved to bo 
!?utisfaction of the Commissioner or words to that 
epeet in tin* Indian Statute, I am inclined to take the view 
tiiat bad debts are deductible from business profits at the 
oi>tioTi of tlio assessee, the deduction need not only be of such as 
are proved to the satisfaction of the Income-tax Authorities 
to Po bad debts. I don’t find any restriction on the Indian 
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Statute as to the year in which bad debts would be deducted 

by the assessee... In the absence of words in 

the statute restricting the assessee^s option and prescribing the 
time for writing them off I think assessee is right to debit, 
the loss sustained on account of bad debts written up by him 
against the profits or gains of any year, must be held to be 
unqualified and absolute as regards the amount to be debited 
and choice of time at which to write it off. His decision to 
write bad debts off the account cannot be regarded as condi- 
tional on his proving them to be bad debts to the satisfaction 
of the Income-tax Authorities. 

“Thus once these personal ledgers of the debtors are squared 
up or the balance reduced by the amount written off, the sums 
written off can no longer be carried over to the next yearns 
books as outstanding assets of the business. 

‘It is common knowledge that no creditor ordinarily likes 
to write off a debt and thereby creates evidence in his account 
books, of it having been treated by him as bad and irrecover- 
able debts, unless he has lost all hopes of recovery, whether 
he has lost his limitation for a suit in respect of it or not. 

A. I. R. 1929, Nag. 50. This has been reversed by the Privy 
Council (vide below). 

But in M the matter of Bhallav Das Muralidhar, 54 Bom. 
430 : A. L E. 1930, Bom. 201, it has been held that if 
assesse claims to deduct bad debts becoming irrecoverable 
some years before it is written off bad debts should be written 
off within a fair and a reasonable time and the Commissioner 
has no arbitrary discretion to say that bad debts should be 
written of in particular year. Every case should be decided on 
its facts. 

An authoritative pronouncement has been made by the 
Privy Council in the case of Sir S. M. Chitnavis, 65 C. L. J, 
575. 

Their Lordships are of opinion that the view of the Judicial 
Commissioner is erroneous and that the assessee has no such 
decisive voice. For the purpose of computing yearly gains or 
profits, each year is a separate self-contained period of time, in 
regard to which profits earned or losses sustained before its 
commencement, are virrelevant. It therefore follows that a 
debt, which had in fact become a bad debt before the commen- 
cement of any particular year could not properly be deducted 
in ascertaining the profits of that year because the loss had nob 
been sustained in that year. 

In lit Bingraj, 35 C. W. N. 589, the Cal. High Court held 
that the assessee cannot be allowed to pick and choose the 
year in which he will treat a debt as bad and write it off. 

In their Lordship^s opinion the assessee has no option at all 


n 
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whrftlior ;i debt is a bad debt and if so, at what point of time 
if l»eeaua‘ a bad debt, are questions of fact to be determined, in 
the of dispute, by the appropriate tribunal and not by the 
ipsedixit of any one else. 

“The main fact that a debt was incurred at a date beyond 
tln^ period of limitation will not of itself make the debt a bad 
d<‘bt. still less will it fix the debt at which it became a bad 
debt. A statute-barred debt is not necessarily bad, neither is a 
debt which is not statute barred necessarily good.^^ 

The Bombay High Court in Ballai) Das IDfralidhar, 4 I. T. 
C. i3lN has held that bad debts should be written off within a 
fair and reasonable time and that the commr., has no arbitrary 
discretion. 


But the Patna High Court in the case of Bansidhar Poddar, 
A. I. R 1934 Pat. 46, agreed with the Privy Council decision 
i!i the case of Sir S. M. Chitnavis. In the case of Lala Pwran- 
///<//, 2 L T. (A 236, it has been held that the onus is on the 
asses, see to prove that a debt became bad and irrecoverable in 
the i>articuiar year in which the deduction is claimed. 

Bad Debt and Joint Stock Co. 

The B.>mbay High Court, in the case of Commr. of L Tax 
V. } .E. iJjnshrnc, A. L E. 19 2, B,609, has laid down that debts 
due by joint stock company engaged in business, stand on a 
ciifferont tooting and that to constitute such debts as bad debts 
or a business loss, it is necessary that the company should 
have ceased to ^ be a going concern. “An individuaF^ their 
Dordships say, may be a pauper without its being worth while 
ior any body to make him an insolvent or he may leave the 
country and he may grow old and past the capacity of earning 
money. None of those considerations ai)ply to a company.^^ 

^ ^ learned judges, I do not subscribe 

to the above view and in my opinion there cannot be any in- 
flexibie proposition of law as propounded above. Everythina* 
depend on the circumstances of each case. 

Separate Heads of Reliefs Whether Disjunctive And 

CujrULATIVE. 


i legislature has done that which 

i> so often done in Indian Acts and that by enumeratino- too 
nnA and tri-ing to cover every possible case, they havf Sr 
■i i-iinam given more than one remedy in respect of what is 
clearly on ^ound of deduction. But until and unless that Act 
^ amendei we think that separate heads of reliefs mu 
ti'on <^sjunctive and cumulative, and hold that the deduc- 

, claimed except as regards the first three items falls within 

•nX'l ? («), that the Scottish cTse is 

i-illlaable in India, because the Act which the Scottish case 
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interpreted was an Act which only contained deduction for 
depreciation, and did not like the Indian Act specify under 
separate heads other deductions differently described. We do 
not think it right to hold that what I may call the omnibus 
clause [vi) can be construed as extinguishing the right to deduc- 
tions which are specifically outlined and defined in other sub- 
sections of tlie Act^^ : In ths matter of Ratan Singh, 29 I. C. 
1051 : A. I. E. 1926 Mad. 462, rule also the case of Swadeshi 
Cotton Mills Lid, 114 1. C. 897 : A. I E. 1929 All. 70. 

Obsolescence Allowance. 

It is purely a question of fact, inasmuch as whether it is 
obsolete for the invention of a new machine or whether it is 
sold, is purely a question of fact as reported in the case of 
Ra^nodhana Ghetyar, 1 1. T. C. 244. 

But whether expenditure is capital or current is also a 
question of fact : In re : Ramanaih Radiar, A. I. E. 1928 Bang. 
152; similarly minthematter of Swadeshi Cotton Mills Limited, 
A. I. E. 1929 All. 70 itwasheld that to'bbsolete machinery sold 
after it broke down^^ section 10(2) {vii) still applies : In Raja 
Qohul Das Mills Ltd., 80 I. C. 282 where deductions for obsolete 
machinery were allowed. 

But loss, accidental or otherwise resulting in destruction 
does not entitle the assessce to claim allowance under this 
head as has been decided in the case of of Ratan Singh, 85 I. C. 
478, where it was held : “1 think the word 'obsolete^ should be 
taken to include cases of unfitness arising from whatever causes 

it seems to me that it is unreasonable that a person 

can claim allowance on the machinery, which though in working 
order, has been superseded by invention, which makes its use 
not profitable but that a total destruction of the machinery 
leaves the trader without any remedy”. 

It is, therefore, clear that a claim for obsolescence can only 
arrive when the machineries are obsolete in its real sense but 
certainly it does not allow any claim for it for any change of 
business from one to another. But in the matter of Shedayal 
Joganmth and Bijraj, 35 C. W. N. 314 it was held : “when 
machinery has been sold or discarded not for the I'eason that 
employment of newer types of machinery had become necessary 
but for the reason that being old and worn out, it could not be 
worked at a profit in competition with new machine, obsoles- 
cence allowance such as is provided by sec. 10(2) {vii) cannot 
be claimed.” Obsolescence allowance is not claimable merely 
because machinery has become worn out and is sold and dis- 
carded for that reason. "Whether a machine is obsolete or not 
is a question of degree and fact — South Metropolitan Gas Co* 
X Dadd, 13 T. G. 205 relied on — In re : Sew Dayal Jagannatky 
L I. E. 1931 Cal. 599 : 35 C. W. N. 314. 
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Aot.owaxce On Account Of Dead Oe Useless Animals. 

The allowance in respect of livestock that has died or 
Income permanently useless to the assessee should be gi'anted 
whether the livestock is replaced or not. (I. T. M.) 

Local Taxes. 

The proviso of sec. 10(9) lays down that no allowance is 
permirsiblc for any tax, cess or rate, assessed on the basis of 
lU’otit. In the case of Baja Jyatiprasad Singh Deo, 6 P. L. J. 62, 
Chief Justice Dawson Miller observes :“butl can see no reason 
why royalty received from mines should be regarded as any- 
thing other than income in the ordinary sense. There is no 
definition of the word ‘income' in the Act itself, but its meaning 
as there used can, I think, be determined with sufScicut 
accuracy from a perusal of the Act. Without giving an exhaus- 
tive definition it may be described as the annual or periodical 
yield in money or reducible to a money value arising from the 
use of real or personal property or from labour or service 
rendered bearing in mind that in some eases, e.g., income derived 
from house property the yield must be taken as the bona fide 

annual value and not necessarily as the actual yield 

as a la-^t resort the petitioner contends that the amount levied 

for cesses is an expenditure incurred solely for the purpose of 
making the income, but it would, in my opinion, be an undue 
straining of plain language to say that the payment of road 
IS an expenditure incurred solely for that purpose." In 
A. if. Sdected Cod Co., 3 Pat. 295 it was held by Justice 
Dawson Miller : if m fact the very nature of the business 
mpimes that certain expenses should be incurred before profits 
can be ascertained then I, think, that such expenses can fairly 

frt 1 *-^® meaning of {ix) of cl. (2) in sectioJ 

1 tot the Act, as expenditure incurred solely for the purpose 
ot earning such profits or gains. In my opinion, therefore the 

I? be deducted from 

i s taxable income m this case and should be deducted befoii 

Similarly in 29 C W N 
9-0 the baleutta High Court held : “Cesses paid by a Gollierv 

expenses. I 1 7<h kl2 tfirfatS? H?h C ® ‘^®^r«ble 

pi'HHUiHu Singhff, ) ' -tiitoli Couit case of iSVy/.- 

Ir- th. mutter of Xediamdi Banlc Ltd., 81 1. 0. 454, it was 
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lield that “the payaient o£ the compulsory levy to the municipa- 
lity by way of the tax on companies is not merely for the pur- 
pose of extention of trade but it is a condition precedent to the 
•exercise of the trade at all within the municipal boundary. We 
are therefore clearly of opinion that the payment of companies^ 
tax compulsorily levied on this company by the municipality 
is wholly and exclusively for purposes of the trade and the 
•object which that payment accomplishes is the same. The 
answer is, the expenditure is incurred wholly for the purpose 
of earning, profits or gains.^^ 

In Imbella Coal Co., b’9. 1. C. 786, it was held that colliery 
is a premise used for the purpose of business of extraction and 
sale of coal and the road and public works cess paid on account 
of the colliery is a local rate, 89 I. 0. 789 : 53 Cal. 76 : 29 
0. W. N, 923. Similarly income-tax on trading company by the 
municipality in the shape of license fees can be deducted as 
a proper business allowance ; 44 Mad. 489 dist. Nednngadi- 
Bank Ltd 81 1. C. 454. 

Bonus or Commission Pair for Services Renpered. 

The sub-clause [viii-a) has been inserted by the Act of 
1930. It lays down that where bonus or commission is paid to 
an employee for services rendered, the amount thus paid should 
be considered as not liable to assessment provided (1) it is 
reasonable with reference to his pay and condition of service 
(2) with reference to the profits af the business for the year 
in question (3) with reference to general practise in similar 
other businesses. 

Business Expenditure in Gteneral. 

Under section 01(2)(iz:) it is enacted ; “any expenditure 
incurred solely for the purpose of earning such profit or 
gaiiis^^ should form legitimate deductible expenses. As a 
matter of fact nowhere it has been exhaustively dealt so as to 
furnish a complete list of deductible expenses which may crop 
up before income-tax authority. The natural or equitable 
interpretation always should be whether the deductions claimed 
for have been incurred for the purpose of earning profits. In 
every case it always depends upon the nature of business 
and practice with regard bo the business concern. What is 
admissible or inadmissible is often a question of fact. Any 
man of experience with sufficient intelligence can easily under- 
stand what is and what is not for the best interest of the 
business. 

Boarding and Travelling Allowance. 

Boarding expenses and conveyance allowance for em- 
ployees for the welfare of the business and for retaining the 
services of employees are deducible expenditures. 
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Othee Chaeges. 

Cnntincent charges and establishment charps. e.g., postage, 
tel(‘gra|»h. ' legal charges, stationery and advertisement 
c.<i«t>ail wav freight and salaries paid to the cniployees aie 
deductible 'expenditure. Audit fees are permissible dcduc- 
ti<»n but suairi spent for representing a case before Income- 
tax authories are not spent for earning profits and hence no 
deductions are permissible as reported in the case ot Mimmomn 
I. T. C. 2:^7 ; but legal charges in connection with tlie 
business, say for realisation of arrears, are legitimate business 


expenses. 

Embezzlement. 

In the case of Jaggnmiath Therenii 4 Pat* 3S5 : 86 I. C. ill 
it was hold by Justice Eoss that embeplement by an employee- 
was not a loss in the nature of capital expenditure but was a 
loss incidental to the couduct of the business, and allowance 
should be made on this account. 

BfiAuwNG Expenses, Tbavelling Expenses, Etc. 

Where an assessee incurs expenditures in the nature of 
boarding ffm/m kharaek) and towelling (E^‘da<yri) allowance 
to employees in order to retain their services for the benefit* 
of the business and in order to increase their efficiency, these 
payments being made solely for the purposes of earning pro- 
6ts, should be deducted in calculating the assessee'^s taxable 
income. It is not open to the Income-tax authorities to ques- 
tion the arrangements made by an assessee. Whether the 
assessee should retain the services of more or less hands should 
entirely depend on the discretion of the assessee. 


Personal or Peiyate Expenses oe the Assesses. 

Any expenditure incurred by the assessee for his own 
personal or private use is not an allowable item. Salaries 
drawn by assessee^s partners cannot be allowed. In the case of 
r. r, fran/, 1 LT.C. 176 the Madras High Court held : “on the 
facts stated we have no hesitation in answering that the draw- 
ings of the partner by \vhatever name they are described are 
part of the profit and therefore taxable.’^^ In practice, however, 
it is often noticed that the Income-tax Officer as of rule does 
not allow partner’s salaries but even goes so far in disallowing 
salaries paid to a bona fnh employee who happens to be near 
relation of the a,ssessee. Legally this is arbitrary and not in 
keeping with the spirit of the law and should be discouraged. 
An assessee entitled to engage any one he likes, relation or 
not and the authorities are to see whether payment has been 
actually made or not. 

Losses — ^Theft. 

The F‘ull Bench of the Madras High Court in the case of 
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Bamaswami Cketyar, A. I. R. 1930 Mad. 808 : 127 I. C. 611 
held that the loss incurred by the theft of money used in the 
money-lending business and from the stronghold in the busi- 
ness premises, none of the thieves being then servant of the 
assessee is not a loss incidental to the business of the assessee 
and not allowed for computing income-tax: 2 I. T. C, 4 (list 
But this is inequitable, and accidental loss should have been 
allowed. Can any allowance be made for theft committed 
by an employee ? But where loss is incurred by a standing 
surety to another firm it is not a loss in the course of the busi- 
ness and cannot be deducted from the assessable income : 
In the matter of Istaar Das, 92 L C. 249: A. I- R. 1926 L. 168. 

ADVERTISEMENT. 

A trader knows how best to conduct his business and if 
any expenses are incurred as advertisement cost, such ex- 
penses should be allowed ; but payment of capital advanced 
out of profit is not an allowable item : hi ?*e : Ha'xixamal 
Nurmahamad of Bombay, 86 1. C- 848. But in the case of Ala- 
ganan Chetty, A. L E. 1928 Mad. 902 it was held that money 
paid to rival firm with the object of inducing them not to com- 
pete is not a permissible deduction. 

Wages. 

Employees arc entitled to have the wages claimed as 
business expenditure. But if the wages granted to employees 
are in the nature of share of profits, neither wages nor share 
are deducible : In re : Mahamad Kasim Rowther, 106 I. C. 
308. The Madras High Court held : “Agreement to work for 
share of profiit when there is no right of control or manage- 
ment, does not constitute partnership and is not deductible’\ 
To me it seems that this ruling is in direct conflict because the 
amount cannot be taxed doubly, once in the hand of the master 
and again in the hand of the servant. Under section 60 the 
Governor-General in Council has by a notification removed the 
liability of such profits from double taxation. 

Partners^ Salaeies. 

If a particular partner possess special qualifications for 
which he is paid irrespective of the existence of profits, 
the salaries could be allowed as a deduction. The dual 
capacity of a partner cum employee, though suspicious, is 
possible and to the extent that the person is in truth an 
employee, the salary is deductible from the profits of partner- 
ship — In re : Electric and Dental Stores, A.I.R. 1931 L. 341. 

Working Partners. 

Instances are rather common where business concerns are 
often conducted practically by employee under the title of 
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working partner. The capitalist partner only helps the 
(‘(^lu'ern by his capital and the employees are practically the 
active workers conducting and managing the business. In the 
case of Mahuitmad Kasim Roivther, 106 I. C. 308 it was held 
tlnit where the partners are found to be mere employees, pay- 
ment of profits to them as working partner cannot be deducted 
neither the assessee can claim any deduction on the plea that 
nhare so paid virtually represents the salaries. 

Working Partners' CarrERioN—EMPLoyEES or Not. 

Asa matter of practice those who contribute capital to the 
partnership are proprietois. The title page of the account 
book must show who the proprietors are and the extent of their 
share. The books must also contain allocation and appor- 
tionment of profits or losses according to their respective 
share. In the case of Mohammad Casim Bmvher it has been 
laid down that working partners without any capital in the 
business are to be considered as mere employees. But in that 
i»articular case the said working partners are said to have 
participated in profits alone and not in losses. Further they 
have absolutely got no control in the management of the 
business ; their services depend on the discretion of the capita- 
talist partner. As they were found not participating in losses 
and as their services can be dispensed with by a moments 
notice they were rightly described as employees. But where 
working partners without any capital in the business are found 
to participate both in losses and profits which can be verified 
from books of account containing allocation of profits or losses, 
the fact of this working partner having no capital can be no 
bsiirier of his being treated as partner. It is common know- 
ledge that absentee proprietors often make their employees 
working partners with the sole object that the business may 
prosper through them by their special knowledge or that a 
share often given to employees may result in better manage- 
ment of the business itself. The Income-tax authorities are 
unite competent to look into all details in order to arrive at a 
finding^ whether the co -option of the working partner is 
essential for the best interest of the business or it is a device 
to hoodwink the department. Hence a working partner with 
any capital may be a real partner where he actually partici- 
pates in both loss and profits and where he cannot be removed 
at pleasure, [See infra). 


Lawyers. 


Tr,f.mno f f that sums spent for representing a case before 

earning profits and 

hence no Ueductions are permissible, but all legal cliarges in 
■ounectwn wi li the trade debts, incurred by the asscssee are 
legxtunate business expenses and should be allowed 
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Assessmeitt of a Lawyer, 

But where the asscssee is a lawyer himself, the basis of 
accounting must be cash basis. The professional income which 
he derives practically represents the gross receipt and not the 
net income. Asa matter of fact lawyers are entitled to claim 
deductions^ of the amount paid as license fee because the 
license fee is a condition precedent of his being allowed to 
practise as a lawyer. The amount of fees which are not re- 
coverable within the year of account must not be added to his 
total income. He is further entitled to claim deductions for 
the boarding expenses of his clerks, for the salaries, if any, paid 
to them and further for any miscellaneous expenses he incurs 
for his clients. Where a lawyer purchases a motor car and 
•claims deduction for depreciation and other expenditure as a 
lawyer, the income-tax authority cannot possibly allow any 
deduction at all for his motor expenses in view of the fact that 
it is not at all possible to ascertain how much was spent for his 
professional purposes. Where lawyer resides in a rented house, 
he can claim deductions of the house rent on the ground that 
the house rent paid is for earning profits. It seems that the 
income-tax authorities must try to ascertain whether the 
whole house is essential for his business premises. If it is 
a rented business premise under section 9, he can claim full de- 
ductions but, if on enquiry, it is found that he practically lives 
there with his family members setting apart a room for his 
profession, the income-tax authorities should allow a pro- 
portionate deduction of the rent paid. It is out of place for 
the authorities to suggest that a smaller house with less rent 
would have served his purpose. In the case of H, S. Gout of 
Nagpur it was held that an estimated assessment is justified 
for sale of books during several periods of years in a closed ac- 
count and such sale of legal treatises is not a causal income 
within the meaning of the Income-tax Act. 

Book-Sellers Axe Authors. 

When an author publishes a book and is asked by the 
Income-tax Officer to file his return, he must show the net 
income or losses arising out of the sale of books. Take for 
instance : A publishes 100 copies of books and sells within 
the year of assessment 50 books only and incurs an expendi- 
ture much more than the sale price. The Income-tax Officer 
must not take the sale price as net income and the closing 
stock together with it, inasmuch as the closing balance 
represents the capital. 

Directors Of Limiter Companies. 

When directors receive remunerations for their work, the 
amount of remuneration is an income within the meaning of 
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tlu* Act. Where the Managing Director makes any defalcation, 
the defalcated cannot be deducted' inasmuch as this is 
not an embezzlement by an employee. This is according to- 
the English ruling and is quite in keeping with the ruling.. 
lu fhr hiaitcr of Piamcmcmm ClieWjar, A. I. R 1930 Mad. 
80s; but it seems proper that a loan company can claim 
deductions for such defalcations whore the company can show 
that iminnging directors or directors are employees of the 
comptany whether they receive anything by way of salaries 
or not. 


COXTHIBCTIOX OF TbADE As>SOCIATIONS. 

Where businessmen form associations for their own interest, 
and pay subscription for the maintenance of the association,, 
the amount of subscriptions paid should form a legitimate 
trade expense. 

Charities. 

'‘It is a vrell known and long established custom for Indian 
traders and businessmen generally in all parts of the country 
to charge their customers or clients a small fee on each trans- 
action, for example, so many pies on each bag of some commo- 
dity sold, the proceeds of which are supposed to be devoted 
to various religious, charitable or educational purposes and,, 
it is believed, are generally so applied ultimately. 

The legal position in regard to such receipts and expen- 
ditures is often very doubtful but considerable discontent 
has been caused by the disallowance of deductions claimed 
by income-tax assessees on account of expenditure of this, 
class. 


“The Central Board of Revenue has now decided that in 
tutiirc, customary subscriptions by clients and customers for 
religious or charitable (including educational) purposes and the 
corresponding expenditure by the assessee, shall be left out of 
liceount altogetuer in computing the taxable income, provided 
that the Income-tax Officer is reasonably satisfied that the 
sums in question are really applied by the assessee ultimately 
(anci not necessarily m the year of collection) to the object 
for which they were ostensibly collected. 


direeted that such subscriptions should not be 
ijeitarated trom the business expenses of the subscriber and 


Miscellaneous Business Deductions. 

^ramr^ ol-i W? 10(2Xw) in para 49 of the Income-tax 
-Manual elaborate discussions have been made as to business 
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deductions. We give below a substance of those deductions 
namely “ 

(1) Contributions by employers^ private funds constituted 
for the benefit of the employees are exempted from tax. 

(2) Actual sums paid as pensions to ex-employees or to- 
the widow or children of an ex-employee should be allowed 
as a business expense. 

(3) Premia paid by the emploj^er to cover the risk of liabi- 
lity to compensate any of his employees for injuries under 
the Workmen's Compensation or Accident Insurance Act. 
should be treated as business expense. 

(4) Bona fide expenditure for the welfare of the employees 
of a business should be allowed as a business expense. 

(5) B}it contributions for the support of ekibs^ reereaiioh 
gy'oiuhds^ religious institutions, dispensaries, hospitals, schools 
ami the like should not he alloioed. 

(6) But where an assessee maintains a school or a dispen- 
sary solely for the benefit of his employee and incurs expendi- 
tures for the maintenance of a conservancy staff to keep the- 
surroundings of the dwelling of the employees in a sanitary 
condition, reasonable expenditure should be allowed. 

(7) Capital expenditure, e. g,, the amounts spent on the- 
construction of latrine, drains, water-works, or hospitals should 
not be allowed.. 

(8) Sums embezzled by an employee are to be allo\ved. 

(9) Payments received from constituents to cover railway 
expenses, coolie charges, etc., that are debited specifically to- 
constituents are to be allowed. 


11. (J) The 

Professional earnings. 


tax shall be payable by an assessee- 
under the head ‘'Professional earn-- 
ings in respect of the profits or gains- 
of any profession or vocation followed by him. 

^(2) Such profits or gaim shall be compided after 
malcing the following allowances, namely ; — 


{i) any expenditure (not being in the nature of 
capital expenditure) incurred solely for the 
purposes of such profession or vocation^ and 
not being personal expenses of the assessee ; 


{ii) in respect of depreciation of buildings and 
depreciation and obsolescence of machinery^ 
apparatus, appliances, plant, furniture or 
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other capital assets being the propertij of the 
assessee and used solely for the purposes of 
such profession or vocation the alloioances 
specified in clauses {vi) and {vi%) of sub^ 
section (2) of section 10 subject to all the 
conditions specified in those clauses. 

(5) Professional fees paid in any part of India to a 
person ordinarily resident in British India shall be 
deemed to be profits or gains chargeable under this 
head. 

The New Amendkent. 

• • Depreciation and obsolescence allowancess^ were only res- 
tricted to profits from ‘business^ under section 10 and these 
have been extended to professional earnings. The Amendment 
provides allowances to professional men in respect of depre- 
ciation and obsolescence of buildings, machinery, apparatus, 
appliances, plant, furniture and other capital assets of the 
property of the assessee and used solely for the purposes of 
such profession or vocation as provided in section 10(2)(vi) 
and (vii). 

Extent and Application op the Section. 

Section 11 mainly deals with a profession or vocation. 
It may be legal, medical, etc. But in each case computation of 
profits must be made after making allowance for any expen- 
diture incurred solely for the purposes of such profession or 
vocation. But personal expenses of the assessee, costs of 
feeding and hoarding and salaries, if* any, incurred by the as- 
seasee, must not be allowed. 

Thirdly, professional fees, if any, paid in any part of India 
to a person ordinarily resident in British India shall be deemed 
■to be profits or gains chargeable under this head. 

Conditions For Deductions. 

An assessee is not entitled to deduct an expenditure (Adat, 
interest, etc,.) not actually incurred by him before the close of 
the account year and a deduction can be claimed only if the 
expenditure is actually incurred or the liability incurred is 
satisfied before the close of the year : In the matter of Joij- 
mimmn Mntimm, 123 I, C. 467 : A. I. E. 1926. Nag. 243. 

Profession Tax. 

In the case of and Patrklge, 92 1. C. 943 it was held 

that the* profession tax is a payment made out of the income 
of the taxpayer and is quite different from license fee though 
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the payment is not made in the matter of license fee. It always- 
depends upon the nature of the profession tax levied. 

Expenses, Capital Or Nor. 

Where expenses are incurred solely for purposes of 
profession, such expenses are admissible deduction. But 
expenditure which is of capital nature, e. g,, additions, 
alterations and improvements are capital expenditures and 
as such should not be allowed and it is doubtful whether any" 
amount spent for such capital expenditures should be allowed 
or not. 

Professional Fees'-Within And Outside British India. 

Strictly speaking professional fees received by an assesses^ 
ordinarily resident in British India, are taxable, but in the case 
of Eastern Extension Australasian and China Telegraph 
Co. Ltdi. (unreported) the Madras High Court held that income- 
tax and excess profits duty paid in England by non-resident 
are not permissible deductions. 

But in the case of Rogers Pratt Shellac Cb., Ltd.^ 28 
C. W. N. 1004 . 40 C. L. J. 110, it was contended that to in- 
clude income which did not arrive or accrue in British India 
to a non-resident of British India would be to make not actual 
but ‘notionaF income chargeable. The taxability of notional 
income is an idea not foreign to the Act, for by section 8 bom 
fide annual value of property has been made assessable as being 
income which has accrued to the property, though it may not 
have actually arisen from it. 

In the case of Bamnandan Chetty, 43 Mad. 75 it waa 
held that profits derived from business carried on outside 
British India by persons, resident in British India are 
not liable to assessment if the profits are not remitted to British 
India. The Calcutta High Court in the case of Bengal Nagpur 
Rmlway Co. Ltd., 27 C. W. N. 34 : 70 I. C. 46 : 1 1, T. C. 178, 
held that it is not liable to pay tax on the interest guaran- 
teed by the Secretary of State and this ruling is to be followed 
in the case of railway companies where the interest is gua- 
ranteed by the Secretary of State and is paid in England. 

Inadmissible Deductions. 

Where an employee is required to supply his own tools, he 
can get deduction of the amount actually spent for the up- 
keep of the tools during the accounting year. Musicians can 
put forth claims for amounts spent for the purchase and 
maintenance of musical instruments. 

Travelling allowances incurred in the performance of 
duties will be normally allowed, but hotel charges are living 
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4 ?xpense!= and hence inadmissible. Costs for maintaining tele- 
ijhi'ueare inadmissible — Xolder w Walters, 15 T. C. 38. 

Professional subscriptions are but deductible— v. 
Tah, 4 A. T. 0. 1ST and so are removal expenses — Frydson v. 
abfaa Johites. 1 A. T: C. 346. Cook's wages for a school master 
are not allowable— v. Harding, 1 Q. B. 59. Profession 
tax of a solicitor is not deductible--Cl9;w»2/\ of L Tax v. 
Pah’idgf:, 49 M. 296. 

A professional man is not entitled to following deductions 
n ,s 11 C./7., travelling expense and hotel charges. A professional 
jiian must have some kind of office, the rent of which is 
undoubtedly allowable. If he lives in a substantial house and 
uses few rooms exclusively for his profession, he is entitled 
to a proportionate deduction. Pay of clerks and peons are of 
coar&t‘ allowable. The cost of running a conveyance to and 
from office to court or to patients is allowable, provided the 
conveyance is used solely for Ms profession ; if it is not, no part 
of it is allowable. Subscription to Association to which legal 
practitioners as a I'ule belong are certainly expenditures in- 
curred solely for earning profits. Professional tax paid to the 
Municipality or District Board, is a contribution from the 
income of the assessec and hence inadmissible. 

12. (I) The tax shall he payable by an assessee 

oth.>r smircps “Other sources” in res- 

pect or income, profits and gains of 
every kind and from every source to which this Act 
applies ( if not included under any of the preceding 
heads). 

(2) Such income, profits and gains shall be computed 
after making allowance for any expenditure (not being in 
the nature of capital expenditure) incurred solely for the 
purpose of making or earning snch income, profits or 
gains, provided that no allowance shall be made on 
account of any personal expenses of the assessee. 

Scope Op The Section. 

Section 12 covers any income, profits or gains which are 
not chargeable under sections 7 to 11. All incomes other than 
those mentioned in sections 7 to 11 should be assessed under 
tills section as income derived from “other sources”. 

Accountino Principles. 

If the expenditure required to obtain the income from tiie 
capital assets is negligible the case is the simple case of 
a lu.iu in leceipt ot a clear revenue thei*efrom. If some con- 
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fiiderable expenditure is necessary before the annual return 
can be obtained, then the history of the year will be stated in 
the form of a ‘‘trading^^ or “reveuue^^ account or account of the 
receipt and expenditure during the year. It is essential when 
accounting on this basis, to exclude from either side of the 
account matters which in substance represent only a rise or fall 
in the value of the assets from which revenue is derived as 
distinct from net revenue itself or which represents only a 
change in the form of the investment, whether the change be a 
change to money or into some other form of property : In re : 
OupfM Estate, 50 C. L J. 375 : 34 C. W. N. 327 : A. L E. 1930 
Oal 1. 


Selami. 

In In re : Ouptoo Estate Ltd., where the assesses received a 
lac of rupees on the advantage of forfeiture clause of reentry, 
the Calcutta High Court decided that the sum so received is 
selami and as such is not liable to assessment. This represents 
the capitalised value of the land. 

Bonus Shares Of Company. 

Distribution of profits accumulated by a company in the 
form of bonus share was given to shareholders without any 
option to have the profit in any other form. These bonus shares 
do not at all represent “income, profits or gains” to the share- 
holder within the meaning of sections 2 (15) and section 12: 
In the matter of Steel Brothers ct Co. Ltd., 82 I. C. 665 : 2 
Eang. 211. 

Other Sources. 

An income from the settlement of the right to collect a 
particular kind of earth in particular area during a particular 
season for the purpose of extracting saltpetre and which is not 
causal or non-recurring, is assessable as income from “other 
sources” : In the matter of Mahadeo Asramprasad Shahi 
Bahadur, 100 I, C, 897 : 6 Pat. 29. It has been held that income 
from brick lands is not a capital receipt and shall be assessed 
as an income within the meaning of section 12 — In re : 
Maharani Junhi Kuer, 133 I. C. 38. 

Income From Zamendary is Assessable Under Section 
12 As “Other Sources”. 

“The words of section 12 (1) are clear and emphatic and 
are expressly framed so as to make the sixth head in section 6 
describing a true residuary group, embrace within it all sources 
of income, profits or gains, provided the Act applies to them, 
i.e., provided that they accrue or arise or are received in British 
India or are deemed to accrue or arise or to be received in 
British India as provided by section 4 (1) and are not exempted 
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l>y virtue of section 4 (3). Therefore, sections 6 and 12 of the 
Act bring into charge for the purposes of income-tax, the 
income derived from a Zemindary and the Zaminder is assess-^ 
able in respect of income, profits or gains derived from that 
source after making allowance for the jama assessed and paid^^- 
Itf ihc mattrr of Probhat Chandra Barm, 125 LC. 871 : A. I. R. 
1930 Priiij Conncil, 209. 

Other Sources. 

It is almost hazardous to make an attempt to enumerate a 
list of income under the heads of other sources but without 
attempting to give a detailed list, the following may be men* 
tioned by way of illustration, e.g., bank deposit, illegal cesses, 
incomes from jalkar, hat royalty, lease-hold and others. Part- 
nership property has been held to fall under head ‘‘other 
sonrce5’\ Fees received by a lawyer as an university examiner,, 
are assessable u s 12 — In re : M. S. Oonr, 3 I. T. C. 350. 

I^rcoME Feo^i Lease-Hold. 

In th<‘ matter of Basanta Bay TahJiat Singh, A. I. R. 1930' 
All, 28S it was held that “land taken on lease for one year with 
interest to sublease in smaller plots, the income of lessee is 
neither property nor business but income falling under the 
head * otlier sources^^ 

Impartible Estate. 

It was held that income of impartible estate is that of an 
incumbent for the time being : In the matter of Shiva Prasad 
Singha, 82 I. C. 653, 

But where the holder of an impartible estate grants certain 
mouzas to his younger son by way of maintenance, liable to be 
revoked on three months’ notice, it was held that income from 
royalties is still the income of the holder of the estate and the 
holder and not the sons are liable to assessment : In the ^natter 
of Jyoiiprosm/ Singha Deo Bahadur, 130 1. C. 43. 

CoitPENSATIOX FOR LoSS OF OFFICE. 

The jral. High Court in the case of Turner Morrison 

Co., 33 C. W. N. 112, held that such compensation is taxable. 
But the Privy Council in the case of 2Iessrs Shaiv Wallace, 
l.jr» L ( . i43 doubted the decision of the case of Turner 
Morrison o ' Co. In the Privy Council, their Lordships have 
held that payments are by way of solatium and are not 
income within the meaning of section B of the Act. 

13. Income, profits and gains shall be computed, 
of iieounn- for the purposes of sections 10, 11 
. J^’ind 12, in accordance with the 
method of accounting regularly employed by the 
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Provided that, if no method of accounting has been 
regularly employed, or if the method employed is such 
that, in the opinion of the Income-tax Officer, the 
income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made upon 
such basis and in such manner as the Income-tax Officer 
may determine. 

Owing to a High Court ruling referred to in paragraph^ 13, 
regarding the definition of the word ‘‘income^^ the provisions 
in the present Act have been so worded as to make it clear 
that as regular income, profits or gains from business, pro- 
fessional earnings or the other sources mentioned in section 12, 
no uniform method of accounting is prescribed^ for all tax- 
payers, every tax-payer may, so far as is possible, 
adopt such form and system of accounting as is best suited 
for his purposes. The only restrictions are that the method 
adopted must be one that clearly reflects the income of the 
assessee in respect of the fixed period of the previous year ^ 
and that it is the one regularly employed by him for the pur- 
poses of his business. If the tax-payer does not regularly 
employ a method of accounting which clearly reflects his in- 
come for the “previous year,^^ the^ computation will be made 
in such manner as in the opinion of the Income-tax Officer 
does clearly reflect it. 

Cash and Mercantile System. 

There are two main systems of keeping accounts. There 
is firstly the cash basis system, where a record is kept of actual 
receipts and actual fJayments, entries being made only when 
money is actually collected or disbursed. There is secondly, 
the mercantile accountancy system under which ^ a profit and 
loss account is maintained and a comparison is made of the 
value of the stock in hand at the beginning and at the end of 
each year. Under this latter system entries are made in the 
accounts on the date not of receipt of money or expenditure 
of money, but on the date of transactions irrespective of the 
date of payment. When goods are sold, for example, an entry 
is made at once on the receipt side of the account, although 
no cash may be received at the time in payment of such goods ; 
and an entry is similarly made on the debit side when ^ 
bility is incurred although payment on acoount of such liability 
may not be made at the time. It will be the method of 
accounting adopted for or by the tax-payer, therefore, that 
will determine the period within which any item or p:oss re- 
venue or any deduction therefrom is to be accounted tor, and 
which will determine whether particular allowances are Oi are 
not permissible. 

12 
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It is f(*r tills reason that the Act does clot contain a com- 
plete statement of the deductions or allowances that are per- 
^^^^ible or not permissible in working out business profits or 
ijrofessional earnings, since certain allowances or deductions 
can only occur \vhere the mercantile accountancy system is 
adopted. There can, for example, be no allowance for ‘'bad 
debts'’ where the cash basis is the method of accountancy 
employed. Under the mercantile accountancy system, as 
noted above, an entry is made on the receipt side when a sale 
is concluded, although the money on account of such a sale 
has not been paid and in making up the accounts at the end 
of the year such entries are treated as receipts, and the tax 
is levied on these ‘book profitsb It may happen that some 
of thesf? ‘book profits’ cannot be recovered ; they are written 
off as ‘bad d(*bts’ when found to be irrecoverable and since 
such ‘“book profits’’ have been included in the income assessed 
to iucorne-tax, the ‘bad debts^ must be written off against 
the 1)ook profits' in the year in which they are written off 
in the accounts as irrecoverable. Where the cash system is 
adopted there can be no ‘bad debts’. 

Again, it will be the method of accounting that will deter- 
mine the j ‘tirticMilar year in which allowances common to both 
systemes of keeping accounts may be made. In sub-section 
CJj of section 10 of the Act provision is made for allowances 
on account of rent paid, interest paid on capital borrow^ed, 
the amount of premium paid in respect of certain classes of 
in.'‘iiranee, amount paid an account of current repairs, etc., 
and sub-section (b) of section 10 states that the word ‘paid’ 
means actually paid’ or incurred’ according to the method 
of Jicconnting upon tlie basis of which profits or gains are com- 
puted, / ,r., where the cash basis is adopted, it will be the date 
of actual i»aymcnt that will determine the year in which such 
allowances may be made, w’hereas if the uiercantile account- 
tancy system is adopted, the allo’waiices can be claimed in the 
year in which the liability to pay accrued. (Para 37 of the 
1. T. MJ 


-Methub of Accouxting “Eegularly Employed.” 

^ The method of accounting regularly employed by an assessee 
tor tne purposes of his business should, so far as possible, 
J)c tiie metiiod adopted for ^vorking out his profits for income- 
tax purposes ; but the Income-tax Officer has to decide whether 
that method of aeeounting is the one regularly employed for 
the purposes of the assessee’s business and whether it is such 
as to rcilect clearly the taxable profits for the “previous year” 
iuiuost ca.es thu should cause no difficulty. Doubtful cases 
should rtdem-d to liigher authorities. As an examine of 
tUe iinnwples to be followed in settling doubtful cases two 
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instances of such cases are given. It is the practice amongst 
certain merchants to prepare their accounts on the basis of 
the mercantile accountancy system in respect of transactions 
between themselves and members of their own community, 
but on the basis of each payments in the case of transactions 
between themselves and their customers : provided that the 
same system is continuously employed, there appears to be no 
reason why this particular practice should not be considered 
to be a “method of accounting regularly employed^^ Again 
there are cases where the various branches of business are 
only closed down once in three or live years and where the 
accounts of the branches are not annually incorporated in the 
head-quarters businesses accounts. In such a case it might 
be possible to assess either on the average annual profits of 
the branches as disclosed by the accounts last filed or on the 
actual profits brought to account owing to particular branches 
closing down in particular years. 

The cases in which an assessee desires to change his ac- 
counting system should be rare and where such a request is 
made, the Income-tax OfiScer in considering it should, as in 
the similar case of a demand for a change in the “previous 
year^^ (paragraph 6), if he is prepared to allow the change, 
take steps to secure that no profits escape taxation on account 
of the change. While section IB leaves it to the discretion 
of the Income-tax Officer to decide whether a particular sys- 
tem of accounting should he accepted or whether a change 
in the system of accounting should be allowed, the discretion 
of the Income-tax Officer in this matter can be questioned in 
the course of an appeal against an assessment under section 
30, ?.e., it may be made one of the grounds of appeal in con- 
testing the assessment of the profits. (Para 38 of the I. T. M.) 

Method of Accountancy. 

In matters of accountancy, two main systems are in vogue, 
one is the cash basis and the other is mercantile. Cash basis 
system denotes actual receipts and disbursements whereas 
mercantile system is popularly the one where a profit and loss 
account is maintained including the cash and credit sale 
realised and unrealised amounts. Take for instance the cash 
of a grocery business. Here the assessee sells articles on cash 
and on credit ; entries are made on the receipt side although 
there may not be any payment and similar entries are kept 
in the debit side. Allowances, if any, whether permissible 
or not depend on the system adopted by the assessee. Thus 
where the method of accounting is clearly mercantile the 
income-tax authorities are competent to add hvLck any interest 
which is said to have arisen or accrued during the year under 
assessment ; but such interest cannot be added on the total 
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income where the basis of accountancy is cash. Strictly speak- 
ing limited comi)anies, banks and loan offices adopt the 
niercuntile system. Of course this does not mean that cash 
systeni is unknown to these companies. In the mercantile- 
system *‘bad debts'^ are clediicible expenditures but this cannot 
be allowed where the system is cash. 

As to the basis of accounting, it is open to a trader to 
adopt either the mercantile basis of accounting or the cash 
basis. He is not forced to adopt one in preference to the other^ 
but he cannot adopt both and once an assessee has adopted 
the mercantile basis of accounting, it is upon that basis and 
upon that alone that he is to be assessed, as has been held ia 
the case of Subromamam Chatteyar, 50 Mad. 765 : A. I. E.. 
1927 Mad, 841. 


Section 13 further enjoins on the assessee that mere booking* 
is not always a conclusive evidence. Stock must be valued 
either on the market value or at its purchase price. Closing- 
balance of a year must tally with the opening stock of the next- 
year as has been found in the decision in the case of Chengal 
] (ti'ciyu Chetty^ 48 Mad. 836. The assessee is further estopped 
in adopting one system in his book and claiming another at- 
the time of assessment. An assessee is not competent and 
not justified in keeping his account in one way for his benefit 
then to claim computation of profits in a different way.. 
Ihis theory is the outcome of the Madras High Court decision 
in the case of Subromamam Ckeiiyar, 50 Mad. 765. Similarlj^ 
method of valuing stock for one year cannot be changed in 
taking the value of the stock for the succeeding year as laid 
down in A. I. R. 1925 ]Mad. 1242. 


^ here compound interest in default is added to the prin- 
cipal for non-realisation, such interest is not taxable: In 
matter of \emkata CItalapaUy Gam, 1 1. T. C. 185. But where 
interest bus iaiien due to an assessee but has not been paid to- 
him although he shows the amount in his interest ledger on 
the credit side for himself according to the mercantile system 
of accimiitaucy which he had adopted that amount so shewn 
IS not income. proHts or gains under section 13 of the Act : 
iMiitir (4 .SunJ/tfal, 1111. C. 159 : A. I. R. 1928 Nag. 


But the rule as it stands, taxability or not, entirely depends 
on the system ot accountancy adopted by the assessee Jt 
-w-iiere an assessee receives interest of 
particular year when the basis of accountancy 

Prosad, 124 1. C. 467 : A. I. R. 


years : In Hu- niathr of Hhico 
192U Ail. bin. 
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Applicability op Seotioii 13. 

Where the method of accounting is one regularly employed 
by the assessee, the proviso to section 13 is inoperative : In 
the matter of Fevox Saha^ A. I. E. 1930 L. 197, The proviso 
is applicable when there is no method of accounting. When 
nothing is written in the order about the method employed 
but is written that the business is prosperous and profitable 
and expresses doubt as to the genuineness of the accounts, an 
estimated assessment is illegal — In re : Kesri Das db Sons^ 
A.L R. 1926s L. 201. 

If the account books furnish any method of computation 
nf profits, the 1. T. O. may apply such methods as appears 
him best. But he has got to employ some basis or method and 
he cannot assess arbitrarily hi re : Eadhey Lai Balmtikunda, 
130 I, C. 634. The fact that the I. T. O. has justifiably pro- 
ceeded on a basis and in a manner of his own in computing 
profits, does not, of course exempt his computation from 
examination in appeal and if it appears that he has adopted 
^ wrong method, the assessment may be set aside. In re : 
Kameszvar Singh, A. I. E. 1933 F. C. 108, 

Losses. 

An assessee is entitled to deduct from his estimated in- 
<5ome actual losses suffered in particular year and amount of 
irrecoverable debts that should have been discovered in parti- 
cular : In the matter of Shico Prasad, 124 1, G. 467. 

CoMPUTATIOJT OF INCOME. 

Where the computation of income profits or gains for a 
particular year has been made under the provisions of section 
13 upon such basis and in such manner as determined by the 
Income-tax Officer, the assessee is entitled to show that in- 
come, profits or gains included in the assessment for a sub- 
sequent year were included in that computation and as such 
it is always a question of fact and adjudication must be made 
on the evidence in each particular case : In the matter of 

r, V. S. Chetijar Firm, 122 I. C. 902 : 7 Eag. 644. 

Decision About Method Of Accounting. 

The Income-tax Officer is the sole arbiter on the question 
of the possibility of deducing the profits from the method of 
accounting employed and the assessee is not entitled to chal- 
lenge his opinion : In the matter of Firm Ookul Ghand, 941. C. 
128, 

Equitable Estoppel. 

Where method of accounting has been accepted by the 
Income-Tax Officer in one transaction, he cannot object to 
same method in similar other transactions. Until income- 



182 


THE INDIAjJT income-tax ACT 


[s. la 

tax authorities acting under the proviso to section 13, issue 
specific orders disapproving assessee's system of accountancy 
as an unsuitable and improper one and directing the adoption 
of a different method, the assessee is entitled to be assessed 
and to claim set off for losses on the basis of his special method 
of account keeping : In the matter of Bmishilal Abirchandf 
108 1. a 805 : A, T. R. 1928. Nag. 102. 


Accounting Partly Cash And Partly Mercantile, 

Section 13 relates only to the method in which income, 
profits or gains are to be computed. It has got nothing to do 
with assessment of accrued interest : In the matter of Nanak^ 
ehand, 96 1. C. 368. 


Valuation Of Stock. 

In the Privy Council case of the Ahmedabad New Cotton 
Mills Co, Ltd,, A. I. R. 1930 Prh^y Council 56 : 51 C. L. J. 129, 
it was held that where the opening and closing stocks of a 
business are both under-valued and real profits cannot be 
ascertained the income-tax authorities cannot make an assess- 
ment by raising the valuation of the closing stock without 
taking into consideration similar under valuation of the open- 
ing balance, A. L E. 1928 Bombay 510 affirmed. But where 
the assessee values the closing balance at cost price and does 
not claim any loss on the ground that market price is less, 
assessment is to be made on cost price: Inihe matter of Banshi 
lal Abirchand^ 108 L C. 805. But it must be borne in mind 
that method of valuing a stock for one year cannot be changed 
in taking value of the stock for the succeeding year : In the 
matter of Chengal Varotja, 91 L C. 137. 

Unadjusted Books Of Account. 

The income-tax authorities cannot resort to an estimated 
assessment merely because the books are found to be unad- 
jnsted- He is not certainly entitled to make an estimated 
assessment if profits can be easily ascertained therefrom. 
Chief Justice Dawson Miller observes in the case of Raghnnatk 
Mabadeo, I. C, 675 : “the facts as set out in the petition and 
as stated by Mr. Jayaswal on behalf of the assessee are, that 
the accounts produced in support of the cloth, gold, silver and 
iute businesses although not balanced or not closed in the sense 
I have already referred to, do, undoubtedly, show by taking 
very slight trouble and carrying out a very simple sum in 
arithmetic, what the actual profits made for the year in Ques- 
tion were. If that is so, it seems to me quite clear that the 
Income-tax Officer was negligent in his duty in failing to carry 
out that simple matter himself and to ascertain what was the 
effect of the books.^^ 
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Assessment Pjrocetubb And Evidence. 

The Income-tax Authorities, as a matter of rule and practice, 
should always be governed in their procedure by judicial consi- 
deration. Assessment must be made on the basis of legal and 
not hearsay evidence although such evidences are forthcoming 
from members of the public. He is not justified in making an 
estimated assessment on a purely hearsay evidence. But where 
bn scrutiny it is found that a substantial item is missing, the 
authorities are entitled to treat the whole account as unreliable : 
In the matter of Brixnath^ 94 1. C. 156. 

Random Assessment. 

Section 13 does not dispense with a notice u/s 23 (2) — In 
re : Rampratap SuMayal, 3 I.T.C. 362. 

But where an assesses does not make an honest statement, 
he cannot complain if a random assessment is made : In the 
matter of Chang lo Ckwan, 115 I. C. 697. When the principle 
of assessment at flat rate is not contested, its amount must be 
for the I.T. O. to determine — In re : FeroTiC Saha, A.T.R. 1933 
P. C. 198. 


Estimated Assessment How And Why Made. 

"Where an assesses maintains a regular method of accounting 
section 13 is inoperative. But where no method of accounting 
has been regularly employed, the question of assessment on 
estimate comes in. Not that the assesses is bound to follow 
either of the two approved methods, he is entitled to keep his 
accounts in his own peculiar ways provided it is regularly 
maintained and adopted and profits therefrom can be easily 
deducted. The Income-tax OfiBcer is the sole arbiter on the 
question of deducing profits. Decisions are not wanting that 
in arriving at an assessment the Income-tax Officer should 
handle the matter in a judicial spirit. Section 13 further con- 
templates that the Income-tax Officer must have access to the 
‘hooks of account and he must not make any arbitrary or 
random assessment when the assessee produces all available 
evidences. 

In practice, however, the income-tax authorities, while 
making an assessment, on a turn over basis take their stands » 
firstly, when the books are found unadjusted and not squared up. 
This means that where no profit or loss accounts are maintained 
and where there is no apportionment or allocation of profits or 
losses in the books. Although in the case of Raghiwath 
Mahadeo, 86 I. C. 675 it has been said that where accounts are 
found not properly balanced, the Income-tax Authorities are 
not justified in making any estimated assessment. They cannot 
reject the accounts simply because the books are unbalanced. 
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H’lt tlioy are <;ompetciit to take recourse to section 13 where 
b >ok^ ar<^ found unadjusted and not closed. All that an assessee 
is to do is to see that books are closed up, profits and losses, 
if any, are entered and allocation of profits or losses made. 
Jt is not at all a difficult task to square up the books and show 
the gross profits in the ledger- 

Secondly, when business accounts are found without any 
d(‘tails of the closing stock, weight, etc. In these cases the 
Income-tax Authorities are justified to take the recourse to 
section 13 and to make an estimated assessment notwithstand- 
ing the fact tliat the assessee has maintained the system of 
accounting regularly. 

Thirdly, when the assessee does not produce the ledger 
showing the volume of sales and purchases. The Income-tax 
Officers are entitled not only to take an estimated sale but also 
sin ostimnted percentage of profits. But where sale figures 
are fortlicoming the Income-tax Authorities must have the 
estimate on the actual sale figures excluding the closing stock. 
W’hcre estimated assessment is made on the sale figures along 
with tiie closing balance the assessment is ultra vires and 
bad in law. 

It is certainly not desirable that Income-tax authorities 
should charge different rates in the same locality for same 
business. Judicial considerations should be the guiding factor 
and^ must weigh with them. They should not deal a wholesale 
businessman in the same way as a businessman dealing in 
retails. While making an assessment under section 13 due 
regard must be paid to all admissible expenditures incurred 
by the assessee otherwise the gross profits may appear to be 
something which no trader can earn. 

Section 23 (4) Has No Application, 

Books of accounts must not be rejected simply because 
they are unadjusted or are not supported by vouchers. Where 
there is any default, assessment must be under section 23(4). 
But if an assessment is made under section 13, section 23(4) 
has no application. Neither the Income-tax Officer is com- 
petent to dispense with a notice under section 23(2) while 
making an assessment under section 13 as has been reported 
in the case of Rampmtap Suhlial, 122 I. C. 238 : A. I. R. 1930 
L. 272, Business, \vhich in its nature, is by way of Forward 
contract, cannot be assessed on estimate — Jugal Kishore 
Mumtlal V, Commissioner of Income-tax U, P., 6 I. T. 0. 185. 

14. (I) The tax shall not be payable by an assessee 
Exemptions of a ^ respect o£ any sum which he 
goii.Tai nature. receives as a member of a Hindu 

undivided family. 
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(2) The tax shall not be payable by an assessee in 
respect of — 

(a-) any sum which he receives by way of dividends 
as a shareholder in a company where the 
profits or gains of the company have been 
assessed to income-tax ; or 

(b) such an amount of the profits or gains of any 
firm which have been assessed to income-tax 
as is proportionate to his share in the firm at 
the time of such assessment ; or 

(c) any sum which he receives as his share 

of the profits or gains of an association of 
individuals, other than a Hindu undivided 
family, company or firm, where such profits 
or gains have been assessed to income-tax. 

Taxation" Of a Hindu Undivided Family. 

A Hindu undivided family is treated as a separate entity 
for income-tax purposes. It is taxed like an individual at a 
graded scale according to its total income and no account is 
taken of how that income is distributed amongst the individual 
members when snch individual members are assessed to income- 
tax or super-tax in respect of their separate income. This 
applies even in cases where the amount of the income of the 
Hindu undivided family is less than Es. 2,000 and is, therefore, 
not liable to taxation in the hands of the manager of the family. 
The same remarks apply to super-tax. 

Section 25A will only apply if a member of a Hindu undi- 
vided family claims that it has become divided. If, however, 
the family prefers to go on being assessed as undivided though 
really divided, the Income-tax OfiBcer has no authority to act 
under this section. 

The taxation of the income of a Hindu undivided family 
thus differes from the taxation of the income of an unregistered 
firm since where the profits of an unregistered firm are not liable 
to taxation in the hands of the firm, such profits are taxed in 
the hands of the individual partners both for the purposes of 
income-tax under section 14(2) (b) and section 16 (1) and 
siiper-tax under section 55 proviso, and where the profits are 
taxed in the hands of the unregistered firm, the share of such 
profits of each partner is included in his ‘tatal income^' 
for the purpose of determining the rate at which he shall pay 
income-tax on his other income [section 16(1}]. 
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When the income, profits and gains of a member of an 
midivhied Hindu family consist of his personal earnings and 
n(*(ini.sitions by Iiis own exertions, they must be treated as his 
self-ac(iuirecl property and not as joint family property, unless 
tlic-y flow from a special education at the expense of the joint 
family over and above the ordinary education suitable to his 
]>osition as a member of the joint family, or from the employ- 
ment in business or otherwise of the joint funds. 

Khojas (and Cntchi Alemons), not being Hindus, joint 
families composed of such persons arc not Hindu undivided 
families for tiie purposes of the Act. (Para 54 of the I. T. M.) 


Scope and Application. 

The object of section 14 is to prevent the crown from tax- 
ing twice over.^ If there is any section which enables the holder 
of the estate in making his return to deduct the amount of 
mainlenunee j^aid by him to the widow of the deceased, then 
the effect would be to prev'ent the crown from taxing the income 
once-—/^/ ir : Vak Thrum/, A. I. E. 1932 M. 733. 


L nd<u’ section 3 tax is payable by a company, firm, whether 
registcu’cd or unregistered, individual, h. u. f, and associations 
of individuals. The word “total income^^ is the crucial point* 
A firm may be taxed for its total income and partners are indi-^ 
vidua lly liable for their separate income, the partnership profit 
being added up with his individual income for the purpose of 
rate. Take for instance a hypothetical case ; A, J5and C are 
partners of a firm which is assessed on income of Rs, 9000 each 
partner having equal share. An individual file is started against 
A for his other income which is found to be Rs. 4000. Now 
for the purpose of rate his share in the partnership profit is- 
added up with his individual income which comes to Rs. 7000* 
*1 IS liable to tax on Rs. 4000 not at the rate of fi pies but at 
the rate applicable to Rs. *000. The solitary exception to this 
procedure is to be found in the case of the Hindu undivided 
tamily nieomc from which under section 14(1} read with 
section ot the Income-Tax Act, is not included in the total 
income ot the individual recipient. It is further noticeable 
that the Act aiiow’s certain deductions under section 7(1) on the 
amount ot Lite Insurance premium under section 15, interest 
on securities issued tax-free by India Government or by the 
local Government under the provisos to section 8, on which 
<^liargeable ; but all such sums are included 
in the total income for the purpose of determining his liability 
to income-tax and for the purpose of rate alone. 

Applicability. 

• -^^*0 whole object of the section is to exempt from taxatior 

in lie hands ot an individual that which has already been taxed 
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in tlio hands of the joint family as such. If, however, the indivi- 
dual receives an income alimide from property which has not 
been taxed as that of a Hindu joint family, then it would appear 
that the provisions of sec. 14 have no application whatever : 
In tlie matter of Amhika Prasad Singha, 93 I. C. 999 : 5 Pat. 
20 : 7 P. L. T. 3910 : A. I. E. 1926 Pat. 256. 

Impabtiblb Estate. 

The income of an impartible estate is that of the incumbent 
for the time being and the fact that he is bound to maintain his 
sons does not entitle him to treat the income as that of the 
undivided family ; In the matter of Baja Shiva Prosad Singha^ 
82 I. C. 653 : 5 P. L. T. 497 : 1924 P. H. C. C. 284 : 2 Pat. L. 
R. Or. 233 : 4 Pat. 73 : A. I. R. 1924 Pat. 679. 

Paetitioit. 

Joint Hindu trading family, entitled to a share in money- 
lending business in Malay States, on partition, becoms the 
share of one person. The person getting business does not become 
liable for the remittance prior to partition : Jn the matter of 
Arunaehalam Chetliar, 1929 M. W. N. 642 : 30 M. L. W. 541 : 
A. I. R. 1929 Mad. 769 : 57 M. L. J. 300 (F. B.) 

15. (i) The tax shall not be payable by an assessee 

in respect of any sums paid by him to effect an insurance 
Exemption in the On his own life Or On the life of his 
case of life insurances, qj. respect of a contract for a 

deferred annuity on his own life or on the life of his wife, 
or as a contribution to any Provident Fund to which the 
Provident Funds Act 1897, applies. 

^ * 

(2) Where the assessee is a Hindu undivided family, 

, there shall be exempted under Sub-section (i) any sums 
paid to effect an insurance on the life of any male 
member of the family or of the wife of any such member. 

(5) The aggregate of any sums exempted under this 
sub-section shall not, together with any sums exempted 
under the proviso to sub-section {!) of section 7, and 
any sums exempted under sub-section (i) of section 58 
(F) exceed one-sixth of the total income of the assessee. 

Exemptions On Account Op Life Insueance. 

Under the provisions of section 7(1) proviso and section 15 
an abatement of income-tax is given after the assessment of 
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t3ie tax lias talccn place, on suck portion of an assessee^s income 

may have been — 

f f) decluctocl from his salary under the authority and 
with the permission of the Grovernment for the 
purpose of securing a deferred annuity to him or 
making provision for his wife or children [section 
7(1) proviso] ; 

(//) paid by him to an Insurance Company in respect 
of an insurance or deferred annuity on his own 
life or on the life of his wife ; or 
(m) paid by him as a contribution to any of the provi- 
dent funds mentioned in paragraph 20 : 

Provided that the total amount on which an abatement will 
be permitted under this provision may not exceed one sixth of 
the total income of the assessee. 

Contributions to the Widows, Orphans and Old age Contri- 
butory Pension Fund, 1925, are exempt from income-tax since 
they are deducted under the authority of Government from the 
salaries of the soldiers concerned for the purpose of securing to 
them a deferred annuity and of making provision for their 
wives and children. 

Compulsory allotments from a soldier^s pay made to his 
wife in England under Article 886 of Royal Warrant for pay, 
are exempt from income-tax since they are deduced under the 
authority of Government for purposes of making provision 
whether present or future for the wife. 

Deduction at source on account of contributions made by 
an officer to i»rovide passage m^^uey for his widow and orphans 
under the Indian Military Service Family Pension Regulations 
and the Indian Military Widows and Orphans Fund Regulations 
are exempt from income-tax as the contributions are in the 
nature of life insurance premia. Under the rules, a certificate 
of health is required before an officer can contribute and the 
contribution which he has to pay is regulated according to the 
age of the officer concerned. 

Out of the premia paid in respect of a policy that covers 
the risks of sickness and accidental iujiiry and also the risk 
of death only so much as is attributable to the risk of death 
(from whatsoever cause) is admissible as deduction from the 
income liable to tax. The portion of the premia so attributable 
should be settled in consultation with the Insurance Company 
concerned, whose formula should be accepted unless there 
appears to be some strong ground for modifying it. 

Xo rebate of income-tax is allowed on any sum withdrawn 
by an assessee from his Provident Fund in order to pay his life 
insurance premium. 
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Eebate of income-tax in respect of a premium paid on 
account of life insurance is admissible to a partner of a regis- 
tered firm individually whose income is taxed at source, in 
addition to the refund of tax to which he may be entitled under- 
section 48 . 

It is to be particularly noted that the insurance in respect 
of which this concession is granted are insurance on the life 
of the assessee himself or of his wife, and not any other firm 
of insurance whatsoever. The solitary exception is in the 
case of a Hindu undivided family in the case of which insurances 
are permissible on the life of any male member of the family or 
of the wife of any such member and not merely on the life of 
the head or manager of the family. 

For the purposes of an abatement claimed by an assessee 
under this section insurance premia payable in sterling should 
be converted at the rate of exchange on force on the day on 
which the premium payment was made in cases where the 
assessee is unable to state the actual cost of remittance. 

A claim for abatement under this section must, if the pay- 
ment is made otherwise than by a deduction from salary, be 
supported either — 

[a) by the original receipt of the Insurance Company 
or fund : 

{b) where the daim is made by a servant of the Govern- 
ment or of a local authority, by a copy of the 
originl receipt presented along with the original 
to the officer who pays the salary and attested 
by that officer who should, after such attestation, 
return the originals with a note endorsed upon 
it that it has been produced and allowed for, a 
copy being attached to the bills sent with the list 
of payments ; or 

(c) by a duplicate receipt or certificate of payment given 
by the Insurance Company or provident fund,, 
provided a certificate is given that the original 
receipt is lost or is not forthcoming. 

Where the Income-tax Officer is satisfied that none of 
the above prescribed documents can be produced without an 
amount of delay, expense or inconvenience, which under the 
circumstances of the case, would be unreasonable he may ac- 
cept such other proof of payment of the premium as he may 
deem sufficient. 

Abatement on account of insurance may be given effect 
to by the person deducting income-tax from salary at the time 
of payment under section 18 ( 2 ). 

Where the payment on ^account of insiirance premia, efcc.y 
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is not elaim(?cl at the time when tax is deducted from salary, 
it may be claimed in the assessment and in the return given 
by assessoe unchn’ section 22 (2). 

While strictly speaking abatement on account of insurance 
premia should only be made in assessing the income of the year 
in which th<» premia were paid, the rigid enforcement of this 
intcri>retation is likely to cause considerable inconvenience 
to assessee who desires that the abatement should be given 
efi'fct to when tax is deducted from their monthly salary, 
particularly in case where the premia have been paid to foreign 
com])aiiio3 towards the end of a financial year and the receipts 
for the premia arc* not forthcoming until the following finan- 
cial year. In such cases abatement of insurance premia may 
be allowed by ofiicers responsible for deducting income-tax 
from salaries under section 18 (2) at the time of payment of 
the salary provided that the premia in respect of which abate- 
ment is claimed have been paid within six calendar months 
iuicling with the close of the month for which the salary is 
drawn. 

Mliilo the officers responsible for deducting income-tax 
at the source under section 18 (2) of the Act should allow an 
abatement where claimed, they need not carry out a check 
to see whether the abatement claimed under this section ex- 
ceeds one-sixth of the salary of the officers concerned. This 
can be looked after by the Income-tax Officer to whom returns 
are furnished under section 21. The deducing authority 
should^ however, see that claims for such abatements are made 
within the i>eriod prescribed. 

It is to be particularly noted that this abatement does not 
apply to .super-tax, section 15 being made inapplicable to 
siipcr-tux by s(*ctioii 58. (Para 56 of the I. T. M.) 

1 bus it is clear that premiums paid fer insurance of life 
i ciiilowmeat [)olicy as well) are deducible expenditures for 
tae afe of an assessec or his wile and in the case of a Hindu 
uiidivided family on the life of any adult male member of the 
taiiiily. 

Purtiicrs uf a register<?d firm can apply for abatement 
wiu a applying -or refund under section 4S and by analogy a 
partiicr of -in unregistered firm can apply for abatemenl; or 
Tor set-oif when uc is assessed individully for his separate 
mconie. 

Under sul>ciaiise 8 of section 15 occurs, any sums 
rxeiiiptcd under the proviso to sub-section (1) of section 7. 
Nictioii 5s (/I U) runs tIius:“An employee shall not be liable to 
pa\ income-tax on contribution to his individual accounts in 
a recopu^od Ih'ovident fund, in so far as the aggregate of such 
i.*»ntiibiuion in any year does not exceed one-sixth of his 
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salary ia that year/^ In no case allowance under this head 
must exceed one-sixth o£ the total income of the assessee. 

Joint Life Policies. 

Premiums on Joint life policies (e,g,, in respect of 
partners, co-directors or possibly husband and wife, are not 
to the allowance — Wilson v. Simpson, 5 A. T. C. 450. But 
as a matter of practice, premium paid on joint lives of 
husband and wife are allowed as a matter of practice. 
Section 15 enjoins that in oi'der to claim exemption, the pay- 
ment must be annual, but no allowance is permissible where 
payments are in commutation of future payments . — Turion v. 
ffBrien^ 7 T. C. 170. Life assurance policies include endow- 
ment policies — OoiiU v, Curtis^ 29 T. L. R. 469. 

16. (1) In computing the total income of an 

Exemptions and sums exempted Under the 

exclusions in. deter- prOVlSO tO SUD-SectlOn {1} of sec- 
^icome second and third provisos 

to section 8, sub-section ( 2 ) of 
section 14 and section 15, shall be included. 

(2) For the purposes of sub-section (J), any 
sum mentioned in clause (a) of sub-section (2) 
of section 14 shall be increased by the amount of 
incorae-ta.x payable by the company in respect of 
the dividend received. 

Tax Deducted or Collected at Source to be Included 
IN Income. 

Section 16(2) which provides that the amount received 
by a shareholder in a company by way of dividend shall be 
increased by the amount of income-tax payable by the company 
in respect of the dividend received and section 18(4) which 
provides that where income-tax is deducted at the source from 
salaries and interest on secuidties, the tax so deducted shall, 
for the purposes of computing the income of an assessee, be 
deemed to be income received, have been inserted in order 
to make it clear that in the cases of taxation at the source and 
of the deduction of tax at the source it is the gross amount of 
the income {Le,^ including the tax deducted) which is to be 
taken into account in determining the rate at which an assessee 
shall be liable to income-tax on the rest of his income and also 
his income for liability to super-tax. (Para 57 of the 1. T. M.) 

Proviso (2) of section 16 shortly lays down that in com- 
puting total income of an assessee, the amount of dividend 
received by him must be added up with the income received 
for the purpose of rate. Where the assessee receives dividend 
from a company, he is charged at a maximum rate and hence 
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he cnii apply for refund under section 48 provided he has no- 
income assessable at the maximum rate. But where he has 
got a personal file in his name^ the best course open to him is 
to apply for abatement for the amount received as a dividend. 
For such a set off of rebate is permissible under the prescribed 
rule J 9. 

Boxus Shares — ^Income Or Capital. 

An asscssee, a shareholder in a company, who has kept 
aside certain sums to be distributed amongst the directors,, 
objected to such payment but eventually agreed after some 
years, paid a lump sum for his share in the amount reserved* 
The amount is part of his income in the year of receipt and 
does not represent assessee’s profits for the previous year : 
7/j; ihe waiter of Yernan Milward Bason 12 I. C. 718 : 55 CaL 
987: 52 C. W. N. 574. 

Calculation’ Of Total Income. 

Total income of an individual partner implies actual in- 
come in the previous year without deducting taxes and receipts. 
Siibseciiient increase of his share does not furnish a basis of his 
income : In the ^naiier of Philip Saddan Ifellor, 81 1. C. 489 * 
48 Bom. 504. 

17. Where owing to the fact that the total 
income of any assessee has reached or exceeded 

Eeduction of tax a Certain limit he is liable to pay 

when margin above ineome-tax or to pay im com e-tax 

^ higher rate, the amount of 
income-tax payable by him shall, 
where necessary, be reduced so as not to exceed the 
aggregate of the following amounts, namely : — 

(a) the amount which would have been 

payable if his total income had been 
a sum less by one rupee than that 
limit, and 

(b) the amount by which his total income 
exceeds that sum. 

Resteichox Of Ixcome-Tax Where Margin Op Income 
Above a Certain Limit Is Small. 

Section 17 is designed to remedy the anomaly -which 
previously existed where an assessee with an income just in 
excess of one of the stages in the Finance Act and therefore 
hable to pay income-tax at a higher rate than if his income 
were just below that stage, found himself, after the payment 
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of the tax, worse off than he would have been, had his taxable 
income been below that stage. 

Tax payable if sec- Tax payable under 
Income. tion 17 had not section 17. 

been passed. 

1.999 Nil. Nil. 

2.000 52- 1 1-0 

2,020 52-10 21-0 

4.999 130- 3 130-3 

5.000 156- 4 131-3 

The marginal relief allowed under section 17 and the 
exemption referred to in section 7 (l), proviso to section 8, 
and section 15 (1) should not be regarded as alternatives. 
The correct method of working the two sections concurrently 
is as illustrated in the following example : — 

If a raan^s total income is Rs. 5,010 and he pays Rs. 100 
as Insurance premia, the tax he should pay is on Bs. 4,999 
minus Rs. 100 (=-Es. 4899) at five pies plus Es. 11. The tax 
payable will be the same if his total income is Rs. 5,010 of 
which Rs. 100 is derived from tax-free securities or from an 
^registered firm that has been assessed to income-tax, but 
if the Rs. 100 were derived from a registered firm, or from 
dividends the total tax to be suffered would be Rs. 141-3-0 
against which credit would have to be given for the tax in- 
directly suffered on the share of the firings income or the 
dividend Rs. 9-6-0 so that the nett sum payable would be 
Rs. 131-13-0. 

The following points should be borne in mind in applying 
section 17 where a portion of the assessee^s income is derived 
from an unregistered firm that has paid income-tax : — 

(i) Income-tax is not ‘payable” by a partner in a firm 
on his share of the firm’s income. 

Hi) Relief is to be given to -an assessee in respect of the 
“income-tax payable by him”. 

(m) Section 17 is to be applied (a) “where necessary’^ 
ib) in order to “reduce” the tax and (c) so that 
the result of an asses see^s total income exceed- 
ing a sum after which the rate of tax rises, shall 
not be that the extra tax due to the rise in the 
rate is greater than the excess of the total income 
over the maximum sum liable to the lower rate. 
The section is not to be applied where it is not 
necessary to do so, that is, where the result of 
applying it would not be to reduce the tax. It 
may be noted in this connection that surcharge 
is not leviable where the assessee is entitled to 
marginal relief. 

13 



CHAPTER IV. 

Deductions and Assessment, 

18. (i) Repealed 

(2) Any person responsible for paying any income 
chargeable under the head “Salaries’’ shall, at the 
time of payment, deduct income-tax but not super-tax 
on the amount payable at the rate applicable to the 
estimated income of the assessee under tiiis head : 

Provided that such person may, at the time of 
making any deduction, increase or reduce the amount 
to be detlucted under this sub-section for the purpose 
of adjusting any excess or deficiency arising out of any 
previous deduction or failure to deduct. 

{2ff) Notwithstanding anything hereinbefore con- 
tained, for the purpose of making the deduction under 
sub-section (2), there shall be included in the amount 
payable any income chargeable under the head 
"Salaries” which is payable to the assessee out of India 
by or on behalf of Government, and the value in 
rupees^ of such income shall be calculated at the 
prescribeil rate of exchange. 

(.5) The person res?ponsible for paying any income 
chargeable under the head “Interest on securities” shall, 
unless othcrinse prescribed in the case of any security 
of the (joeernment of India, time of payment, 

deiluct income-tax hut not super-tax, on the amount 
of the interest payable at the maximum rate. 

Prorkled that where the Income-tax Officer gives 
a errfi/kafi- in writing {which certificate he shall give 
hi every proper case on the application of the assessee) 
that to the best of his belief the total income of a recipi- 
ent will be less than the minimum liable to income-tax 
or uUl be liable to a rate of income-tax less than the 
maximum, rate, the person responsible for paying any 
income hirein referred to to such recipient shall, until 
such certificate is cancelled by the Income-tax Officer, 
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pay the in come without deduction or deduct the tax at 
such less rate, as the case may he. 

{3A) Where the Income-tax Officer has reason to 
belief that the total income of any person residing out of 
British India to whom any interest not being 'Interest on 
Securities’ is payable, will in any year exceed the maxi- 
mum amount which is not chargeable with super-tax 
under the law for the time being in force, he may, by 
order in writing, require the person responsible for pay- 
ing such interest to such person to deduct at the time of 
payment income-tax and super-tax at the rates deter- 
mined by the Income-tax Officer to be applicable to the 
total income of such person in that year. 

{8B) Where the person responsible for paying any 
interest not being 'Interest on Securities’ to any person 
pays to that person in any year an amount of such inter- 
est exceeding in the aggregate the maximum amount 
which is not chargeable with super-tax under the law for 
the time being in force, the person responsible for paying 
such interest shall, if he has not reason to believe that 
the recipient is resident in British India, and no order 
under sub-section {3A) has been received in respect of 
such recipient, deduct at the time of payment income-tax 
on the total amount of sudi interest at the rate appro- 
priate to such total, and super-tax on the amount by 
which such total exceeds the maximum amount not 
chargeable with super-tax at the rate applicable to such 
excess. 

*{3C) Where the Income-tax Officer has reason to 
believe that any person, who is a shareholder in a com- 
pany, is resident out of British India and that the total 
income of such person will in any year exceed the maxi- 
mum amount which is not chargeable to super-tax under 
the law for the time being in force, he may, by order in 
writing, require the principal officer of the company to 
deduct at the time of payment of any dividend from the 
company to the shareholder in that year super-tax at 
such rate as the Incomo-tax Officer may determine as 

* Inserted by the Indian Income-tax (Second Amendment) Act, 1933 
(XVIII of 1933). 
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being tlie rate applicable in respect of tbe income of the 
shareholder in that year. 

*( 3D) If in any year the amount of any dividend or 
tbe aggr^ate amount of any dividends paid to any share 
holder by a company (together with the amount of any 
income-bix payable by the company in respect thereof) 
exceeds the maximum amount of the total income of a 
person which is not chargeable to super-tax under die 
law for the time being in force, and the principal officer 
of the company has not reason to believe that the share- 
holder is resident in British India, and no order under 
sub-section (50 has been received in respect of such 
shareholder by the principal officer from the Income-tax 
Officer, the irincipal officer shall at the time of payment 
deduct super-ttix on the amount of such excess at the 
rate whicii would be applicable under the law for the time 
being in ibrc-p if the amount of such dmdend or dividends 
(tfiiretlier with the amount of such income-tax as afore- 
siiid) constituted the whole total income of the share- 
holder ; 

{4) All sums deducted in accordance with the pro- 
visions of this section shall, for the jnirpose of computing 
die income of an assessee, he deemed to be income 
received. 

(5) Any deduction made in accordance with the 
provisions of this section shall be treated as a payment 
of income-tax*!?/’ super-tax on behalf of the person from 
whose income the deduction was made, or of the owner 
of the security, as the case may be, and credit shall be 
given to him therefor in the assessment, if any, made for 
the following year under this Act : 

Provided that, if such person or such owner obtains, 
in accordance with the provisions of this Act, a refund of 
any portion of the tax so deducted, no credit shall be 
given for the amount of such refund. 

(6‘) All sums deducted in accordance with the provi- 
sions of this section shall be paid within the prescribed 

^ lii'^cTtod by tbe ladiaa Income-tax (Second Amendment) Act, 1933 
(XYIII of W33). ’ 
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time by the person making tbe deduction to tbe credit of 
the Government of India, or as the Central Board of 
Revenue directs. 

(7) If any such person does not deduct and pay the 
tax as required by *or under this section, he shall, with- 
out prejudice to any other consequence which he may 
incur, be deemed to be '\an- assessee in default in respect 
of the tax. 

Provided that the Income-tax Officer shall not make 
a direction under sub-section (J) of section 4C for the 
recovery oE any penalty from such person unless satisfied 
that sucli person has wilfully failed to deduct and pay the 
tax. 


(S) The power to levy by deduction under this 
section shall be without prejudice to any other mode of 
recovery. 

(.9) Every person deducting income-tax^or stcper~tax 
in accordance with the provisions of sub-section (S), 
*{8A), (BB), (BC) or {31)) shall, at the time of payment 
of interest, furnish to the person to whom the interest is 
paid a certificate to the effect that income-tax '‘‘or supei'- 
iax has been deducted, and specifying the amount so de- 
ducted, the rate at which the tax has been deducted, and 
such other particulars as may be prescribed. 

Deductiok Op The Tax at Souece. 

Section 18 of the Act provides for the deduction of tax at 
the source as distinguished from taxation at the source referred 
to in paragraph 11. It provides for the tax being deducted by 
the persons responsible for making payment of “salaries” or 
“interest on securities” before such payments reach the hands 
of the recipients. The tax so deducted is iiaid over by the per- 
sons making the deduction to the credit of the Grovernment of 
India within the period specified in rule 10 along with a state- 
ment giving the details shown in rules ' 1 and 12. Such deduc- 
tions of income-tax arc under sub-section (5) of section IS, 
treated as payments of income-tax one behalf of the persons 
from whose income or interest the deduction was made and cre- 
dit is given to them in the assessment of their income if an 

“■Substituted by tbe Indian Income-tax (Second Amendment) Act, 1933 
(XVIII of 1933). 
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aspessmeat is made of their other income. The form of return 
of income that has to be made under section 22(2) prescribed 
in rule 19, therefore, provides for the tax previously charged 
upon the income being set off against any additional charge,, 
while section 48(3) provides as an alternative for a refund in 
cases where the rate deducted is greater than that applicable to 
the total income of the assessee. 

Section 18(2)(a) of the Act provides that all payments on 
account of salary made out of India by and on behalf of 
Government shall be included in the amount on which tax is 
deducted at source in India. All leave salary paid in the United 
Kingdom or a Colony to Government servants on leave in the 
United Kingdom or the Colony has been exempted from tax. 
( Vide paragraphs 17 and 27.)“ Any sterling overseas pay or 
other sum that may be paid in the United Kingdom or a Colony 
to an officer on leave in the United Kingdom or the Colony on 
account of his salary while on leave is, therefore, exempt from 
income-tax. The fact that a part of the leave salary is drawn 
in India does not affect the exemption of the balance drawn in 
the United Kingdom or a Colony. The part of the leave salary 
that is paid in sterling in the United Kingdom or a Colony to 
an officer on leave in the United Kingdom or a Colony siiould 
not, therefore be included in the income from which tax is de- 
ducted at source by the officer paying him the rupee portion of 
the leave salary in India. The same principle applies to other 
payments falling under “salaries" within the meaning of section 
7 of the Act made partly in India and partly out of India and 
exempt under any uotitication issued under section 60 of the 
Act. The salary paid in the United Kingdom or a Colony to an 
officer on duty in the United Kingdom or a Colony is exempt 
irrespective of whether it includes sterling overseas pay or not. 
So also vacation salaries paid in the United Kingdom or a 
Colony when on vacation therein. 

Duties And Liabilities. 

Any person required to make a deduction under section 18 
who fails to do so, may himself, under sub-section (7) be 
deemed to be personally in default in respect of the tax while 
ho is also liable to be prosecuted for an offence punishable 
under section 51 (a). 

Persons making dodiictions at the source are indemnified 
for the deduction under section 65. 

The provisions of section IS do not apply to super-tax 
(section 5Sj. 

The provisions of this section obviously cannot apply to 
case^ where the payments are made outside British India as> 
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for 'example, the payment of "interest on securities'^ in Indian 
States or in foreign countries or the payment of ‘"salaries” by 
foreign emploj’ers to residents in British India. It is for this 
reason that section 19 of the Act specifies that in any case 
where income-tax has not been deducted in accordance with 
the provisions of section 18, the tax is payable by the assessee 
direct. This provision covers, not only cases where the em- 
ployer or the person paying “interest on securities” does not 
reside in British India, but also cases where owing to an as- 
sessee’s salary being less than Es. 2,000, income-tax has not 
been deducted, (Para 59 of the I. T. M.). U/s 18 an employer 
is bound to deduct Income-Tax on salaries, but is he bound to 
deduct tax on interest derived from company's contribution 
to the Provident Fund of the employees. The Rangoon High 
Couit holds that it is deductible when actually paid, but it is 
submitted with the greatest respect that in view of section 4(3) 
(iv) (v), the interest on securities held by Provident Funds to 
which the Provident Funds Act applies, is exempt from tax. 
Capital sums paid as accumulated balances at the credit of the 
subscribers to such funds are exempt from tax and are not 
included in computing the “total income”. The words “accumu- 
lated ’balance include not only contributions but also interest 
thereon . — The Ba^tgoon High Covii case of Bombay Burma 
Corporation^ 143 LC. 532 does not seem to be a proper decision. 

Rule 10. 

All sums deducted in accordance with the provisions of 
section IS of the Act shall be paid by the person making the 
deduction to the credit of the Government of India on the 
same day as the deduction is made in the case of deduction by 
or on behalf of Government, and within one week from the 
date of such deduction in all other cases : 

Provided that the Income-tax Officer may, in special cases, 
and with the approval of the Assistant Commissioner, permit 
a local authority, company, public body or association, or a 
private employer to pay the income-tax deducted from salaries 
quarterly on June 16th, September 15th, December 15th, and 
March 15th. 


Rule 11. 

In the case of income chargeable under the head ‘salaries^ 
where deduction is not made by or on behalf of Government, 
the person paying the salary shall pay to the credit of the 
Government of India by remitting the amount to the Income- 
tax Officer concerned or to such officer as he may direct and 
shall send therewith a statement showing the name of the 
employee from whose salary the tax has been deducted, the 
period for which the salary has been paid, the gross amount 
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of the s*ilary, the deduction for a provident fund or insurance 
preiiiin and the amount of tax deducted. 

Rule 11-A, 

The proscribed rate of exchange for the calculation of the 
value in rupees of any income chargeable under the head 
‘salaries’ which is payable to the assessee out of India by 
or on bolialf of Government shall be the rate notified by the 
Controller of the CiuTciicy in respect of the recovery of con- 
tributions to the Indian Civil Service Fund for the month in 
wliich such income is payable. 

Rule 12. 

In the case of income chargeable under the head ‘interest 
on securities’, where the deduction is not made by or on behalf 
of Goveriunont, the person responsible for paying the interest 
shall pay to the credit of the Government of India by remitting 
the amount to the Income-tax Officer concerned or to scuh 
oiliccr as he may direct with a statement showing the following 
particulars : — 

{/} Description of securities. 
in) Numbers of securities. 

{Hi) Dates of securities. 

(■/r) Amounts of securities. 

(r) Period for which interest is drawn. 

Amount of interest, and 
(rti) Amount of tax. 


Rule 13. 


The certificate to be furnished under section iS(9) of the 
Act by any person paying interest chargeable to income-tax 
on any security of the Government of India or of a local 
Government siiall be in the following form : — 


Certified that Rs, 
the rate of pies 

of this date from Rs. 
interest 

for Rs. 
for Rs. 


being income-tax at 
per rupee has been deducted by draft 
being the amount of 
for Rs. on 

standing in the name 

193 


Superintetident or Principal Officer. 
To hi sitjHid by claimant 

I hereby declare that the securities on which interest as 
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above specified has been received were my own property and 
were in the possession of at the time 

when income-tax was deducted. 

Date Signature, 

(N. B. The securities to be produced when required in support of any 
•claim. 


Eule 13-A. 

The certificate to be furnished under section 1S(0) of the 
Act by the person paying any interest on debentures or other 
securities for money issued by or on behalf of a local authority 
or a company shall be in the following form : — 

Name of j^QggIj^ t h ority _ 

(Jompany 

Address 

To 


X 

We 


hereby certify that Es. 


being income-tax 


at the rate of pies per rupee has been deducted from 

Es. being the amount of interest at the rate of 

per cent, per annum due on debentures Nos. 

of Es. each of the and that it has been 

mo 

or will within the prescribed period, be paid by ~ to the 

lib 

Government of India, at 


Princ'i'pal Officer or Managing Agents. 


193. 


(To be signed by the claimant.) 

I hereby declare that the securities on which interest as 
above specified has been received were my own property and 
were in the possession of at the time when 

income-tax was deducted. 

Signature 

Date, 

(N. B. The securities to be produced when required in support of any 
claim). 

The provision in section 18f2) further invests the officer 
responsible for deduction to reduce or increase the tax if on 
scrutiny any deficiency or excess is observed. The deduc- 
tion of tax from salaries under section 18 at the time of pay- 
ment of salary must be made at the rate applicable to the 
-estimated income for the year under assessment, vide 83 1. C. 20 
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SuB-SECTroN” 2(A). 

It provides that all payments under head “salaries^^ made 
outside India are to be included in the amount when tax is 
deducted at source. This brings us to leave salaries outside 
India. By an Executive hat leave salaries paid in the United 
Kingdom/ at Colonial Estate have been exempted. In ad- 
dition to the exemption mentioned in section 4 clause (3) 
further exemptions have been made by the Governor-General 
in Council in exercise of powers conferred by section 60 of 
the xAct {ride para 17 of the I. T. M.) 

Leave Allowance. 

Thus it is clear that leave allowance or salaries paid to 
Government officers, officers of local authorities, employees o£ 
comj)any or private employees on leave are not chargeable. 
Similarly pensions payable to Government officers, employees 
of company etc., outside British India are not taxable. Sala- 
ries of High Court Judges or Chief Court Judges, Judicial 
Commissioner and other officers of Government are exempt 
when on vacation at the United Kingdom or on Colony. It 
does not make any difference if it includes sterling overseas 
pay or not. 

Default. 

Persons responsible for deduction are under section 18 
personally liable for any default in respect of the tax and is 
also liable to prosecution under section 51(a). But a person 
making such deduction is indemnified for any deduction by 
virtue of section 65. The provhions to section 18 are imp- 
pUcablc so fur ns super- tax is concerned. 

All EMPr.ovEUs Shall Deduct Tax At Source Of Their 
Employees If Assessable. 

It is oblia'atory on the principal officers to make deductions 
section 1^ ; but the principal officer is authorised to 
allow a!)at<j>nient on iiisnrance premium or such a rebate can 
bo olaiiiieJ on tlie following year by way of refund or set off 
as tlic* case may be. Tiie provisos of this section are inappli- 
cable to oases whore payment is made out of British India, e.^., 
interest on securities in foreign sailor in Native State, payment 
of salari**^^ to employees of foreign ruler residing in British 
India. But under section 13 these are chargeable to incorae- 
tax—no niatt(‘r resident or not. Payments made for some 
oblique or improper purpose out-side the course of business is 
a payment for which no deduction is permissible — Jure: 
Anylo Ftrsian Oil Co,, A. L R. 1933 Cal. 777. 
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Deduction On Interest On Securities. 

No deductions are made at source in advance in the case 
of Government of India Treasury Bills. Section 18, clause 
(3) provides that deduction of tax on interest on securities 
shall be made at the maximum rate with powers to apply 
for refund under section 48, clause (3). It is incumbent on 
persons responsible for deduction to issue to all security 
holders a certificate under rule 13 and 13-A already referred 
above, mentioning therein the amount deducted and the rate 
applicable so that in the case of excess rate the certificate- 
holder can apply for refund. 

It is the usual practice that security^holder very often 
hand over all the security papers and bonds to the bankers 
for collection. In such cases, certificate to a bank is essential 
and the I. T. 0. must have certificate from the bank in the 
following manner : 

We hereby certify that interest on the various securities 
specified on the back hereof ivas collected by us on behalf 
of and that we received payment or were 

credited with the proceeds thereof (less income tax) as stated 
on the other side amounting to Es. 

The securities specified are covered by certificates issued to 
the bank under section 18(9) of the Income-tax Act. 1922. 

Signature of Banker. 

Date. Address. 


To be signed by the claimant. 

I hereby declare that the securities on which interest as 
above specified has been received are my own property and 
were in the possession of at the time when 

income-tax was deducted. 


Date, 


Signature. 
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REVEESE OF FORM. 
ScUEDULB Op Secdeities. 


Number and 
description 
of securities. 

Date of payment 
of interest after 
deduction of 
income-tax. 

Period for which 
interest has 
been paid. 





I 


Amount of 
interest 
(less in- 
come-tax). 


I 

t 


Eemarks. 


Any i iTi'on can ('Inini rofiind under section 4S(3) but if he is 
Jie c:hi claim sot (tff under section 23 under item N. 3 
of the return iiiiikT section 22(2). 

Form of uiKler section 48 is enboclicd in rule 36 

nnd is apiaic.i'de to a person resident in British India. 

Ari*:m;ATiox For Eefuxd Of Ixcome-Tax. 

I of do hereby state 

that my total iiu?ome in accordance with 

seetioii of the Indian Income Tax Act, XI of 1922 and ac- 
cruiiig or arisin*^ in British India or deemed 

under tV* Act to accrue or arise or to be received in British 
India, dsuinj? tjie year ending; on the 3l&t March 19 

Ik. only. 
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I therefore pray for a refund of Es. 
under ‘salaries^ 

Es. under ‘securities^ 

Es. dividends from companies 

Es. under ‘share of profits of the Registered 

Eirm^ known as of which I am a partner. 

Signature. 

I hereby declare that I am a resident in British India and 
that what is stated in the application is correct. 

Dated 19 

Signature. 

A claim for refund is to be made to the Income-tax autho- 
rity under rule 39 within whose jurisdiction the assessoe resides 
or is assessed. This procedure will simply apply to matters 
coming under the head “refund’^ 

But in the case of any non-resident applicants, application 
for refund is to be made to the Income-tax OfBcer appointed 
by the Central Board of Revenue {vide rule 39). 

It is not improbable that as a result of taxation at the 
maximum rate, the Income-tax Officer may, very often, be 
approached with application for refund. The Income-tax 
Officer where ho is convinced that the rate is obviously higher 
than is applicable to his total income and where chance of 
variation of rates is little, can issue a certificate in the follow- 
ing form : — 

Income-tax Office, 

Dated 193 


To 


I hereby authorise (1) to deduct income- 

tax at the rate of (2) pies in the rupee when pay- 

ing the interest on the following securities to their present 

holder (3) This authorisation will remain in 

force until cancelled by me. 
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Description of securities. 


Income-tax Officer. 

1. Name and address of person paying interest ; 

2. Rate of Income-tax sanctioned ; 

5. Name of person receiving interest ; 

Renewal of certificate is not necessary if not cancelled. 

Application for refund by the resident of Indian State 
on ^ securities are to be made to the Income-tax Officer non- 
resident refund circle, Bombay (as in the case of residennt out- 
side India.) 

In the case of applicants resident of Indian States, re- 
fund voucher may be encashed at the Political Treasury of 
Government of India or at the prescribed British Indian 
Treasury. 


Secueities Held by Indian States or by Ruling 
Princes and Chiefs. 

An Indian State is not assessable to any income-tax 
or super-tax except under the Government Trading Taxation 
Act that is to say whore the State carries on a Trade or Busi- 
ness. Interest on securities held by Indian States, is there- 
fore not taxable. I hit if such securities are held by Ruling 
Princes or Chiefs individually, ?.c., not as the property of State 
they are taxable. In applying this principle all authorities 
responsible for the payment of interest on securities should 
assume that Government securities held in the names of Eulers 
of Indian State in the special non-transferable Wm prescribed 
by rule 38 of the Indian Securities^ Rules, 1920, belonged to 
the State and not to the ruler in the personal capacity. In 
resiiect of other securities held by the Puilers, ie,, to say, 
Govenment securities in the ordinary form of securities other 
than Government securities, it should be assumed, in the absence 
ot proof to the contrary that the securities are the personal 
properties rsl* the Prineos and therefore liable to tax. 


Any such claim must be pressed through the Political 
Agent or tlie resident with a certificate from the Chief Finan- 
cial authority to tlie Income-tax Officer who can grant the 
certificate or in case of any ditficulty he must refer to the Com- 
niissiomT who may refer to the Central Board of Revenue if 
necessary. 



s. 19] INFOESIATION EEGAEDHs G DIVIDENDS 207 

19. In the ease of income chargeable under 
any head other than ‘salaries’ interest on securities 
and in any ease where income-tax 
has not been deducted in accordance 
with the provisions of that section, 
the tax shall be payable by the assessee; direct 


Notes. 

Income-tax under section 18 is payable in advance and 
is deducted at source ; in other cases not coming under section 
18, assessment is to be made direct. 

19A. The principal officer of every company shall, 
on or before the 15th day of June in .each year, furnish 
to the prescribed officer a return in 
Supply of infor- tbe prescribed form and verified in 
dividends. the prescribed manner of the names 

and of the addresses, as entered in 
the register of share-holders maintained by the com- 
pany, of the share-holders to whom a dividend or 
aggregate dividends exceeding such amount as may be 
prescribed in this behalf has or have been distributed 
during the preceding year and of the amount so distri- 
buted to each such share-holder. 


Scope. 

This section is evidently intended to make the share- 
holders liable for super-tax by adding up the dividend. It 
is obliaatory on the principal officer of every Company to 
furnish the Income-tax Officer with the names and addresses 
of share-holders receiving dividends in the prescribed form. 
Rule 42 lays down “a return shall be furnished by the prin- 
cipal officer of a company under section 19A in respect of a 
dividend or aggregate dividends if the amount thereof exceeds 
Es. 10,000.” 

Rule 43 runs thus: “the return by the principal officer of 
a company under section 19A shall be in the following form 
and shall be delivered to the Imcome-tax Officer who assesses 
the company. 
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Return under section 19A of the Income-tax Act, 1922, 

for the year 1st April 19 31st March 19. 

Name of company. 

Address of company. 

Resident share- 
holders. 

Non-resident 

shareholders. 


Serial No. 

Name of 

Address of 

Date of declara- 

Amount of 

share-holders. 

share-holders. 

lion of dividends. 

dividends. 

1 

2 

3 

4 

Net 

5 

Gross 

6 


i 

i 

1 

1 

1 

1 

1 

i 1 

! i 

] 1 

1 1 

1 i 

j 

1 

[ 


} 


I the principal ofiBcer of the 

Company hereby certify that the above statement contains a 

comi)lete list of the share-holders of the company 

to whom a dividend or ajrgregate of dividend exceeding 
Rs. 10,01)0 was or were distributed in the period from 1st 
-April 19 to the 31st March 19 , 


Dahl 


19 


Signature, 
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The principal officer is liable to conviction and for criminal 
prosecution as set fortJapin sections 51 and 52 of the Act when 
there has been a default in filing the return or where a folsc 
return has been filed. 

20. The ijrincipal oflRcer of every company shall, 
at the time of distribution of dividends, furnish to 
every person receiving a dividend a 
Certificate by com- certificate tO the effect that the com- 
receiving dividends. pany has paid or Will pay income-tax 
on the profits which are being distri- 
buted, and specifying such other particulars as may be 
prescribed. 

Scope. 

A person receiving dividend is entitled to a certificate 
from the principal officer of a company to the effect that in- 
come-tax has been and will be paid on the profits by the com- 
pany. This is mandatory on the part of the principal officer 
and failure to furnish the persons entitled to it, makes the 
persons (principal officer) liable under section 51. 


Form op Certificate. 


Rule 14 prescribes the form of certificate and it shall be 
in the following form : — 

Name of company. 

Address of company. Date 

Warrant for Rs. (in words and figures) 


being dividend at the rate of Rs. (in words and figures)... 

per share for the ending on the 

day of ...19 on shares in this 

company, registered in the name of This 

dividend was declared at the meeting held on the 

193 . 


We 


certify that the income-tax 


on the entire 


on such part, as is liable to 

be charged to Indian income-tax of the profits and gains of 
the company, of which this dividend forms a part, has been or 

will be, duly paid by ^ to the Government of India. 


Sigmhire, 

Office 


(To be signed by the claimant) 

I hereby certify that the dividend above mentioned relates 
14 
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to sliares whicli were my own property at tlie time when the 

dividend was declared and were in the possession of 

Bate Signature. 

UTiury Op Ceetipicate. 

The said certificate is essential for claiming refund under 
section 48, clause (1) or for a set off iinder section 24 where 
lie is assessed individually; without the certificate attached, 
the claim cannot he pressed. Rule 14 lays down the form of 
the certificate hut there is no bar in accepting a certificate if it 
is in conformity with the prescribed certificate in Rule 14. 
The Income-tax Officer must always ask for the certificate in 
original hut in case of loss or destruction, duplicates may 
serve the purpose if the Income-tax Officer is convinced that no 
refund has been granted for it. 

Dipfebbncb In RcnLES 13 And 14. 

In rule 13 there is a mention of the rate at which deduc- 
tion has been made whereas there is no such mention of rate in 
Rule 14 obviously for the reasons that dividends are distributed 
from the profits during the course of the financial or commercial 
year when the rate is not known. 

“The form of certificate also provides for cases such as that 
of the tea companies which do not pay income-tax on the entire 
profits and gains distributed as dividend. The amount of in- 
come-tax so assessed to be payable by the company in respect 
of the dividend declared has under the provision of section 16 
(2), to be added to the net dividend received in calculating the 
total income of the individual sha,re-holder’\ 

20A. The person responsible for paying any interest 

Supply of informa- not being ^ interest on securities ’ 
tion regarding interest, shall, on or before the fifteenth day 
of June in each year, furnish to the prescribed officer a 
return in the prescribed form and verified in the pres- 
cribed manner of the names and addresses of all persons 
to whom during the previous financial year he has paid 
interest or aggregate interest exceeding such amount not 
being less than one thousand rupees as may be pres- 
cribed in this behalf, together with the amount paid to 
each such person. 

For legal obligations of the company — See Miscellaneous 
portion, where the subject has been dealt at length. 

The new Amendment calls upon any person responsible for 
paying interest exceeding Rs. 1000 to furnish the I. T. O. with 
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names and addresses of all persons to whom such interest has 
been paid. 

21. The prescribed person in the case of every 
Government office, and the principal officer or the 
Annual return. prescribed person in the case of every 
local authority, company or other 
public body or association and every private employer 
shall prepare, and, within thirty days from the 31st 
day of March in each year, deliver or cause to be delivered 
to the Income-tax Officer in the prescribed form, a 
return in writing showing : — 

(а) the name and, so far as it is known, the 
address, of every person who was receiving 
on the said 31st day of March, or has received 
during the year ending on that date, from 
the authority, company, body, association or 
private employer, as the ease may be, any 
income chargeable under the head ‘‘Salaries" 
of such amount as may be prescribed ; 

(б) the amount of the income so received by 

each such person, and the time or times at 
which the same was paid ; 

(c) the amount deducted in respect of income-tax 
from the income of each such person. 

Annual Retuen Of Employees. 

Under section 21 read with rules 15, 16 and 17 a return in 
the form prescribed in rule 17 must be made of all employees 
deriving an income of Rs. 2000 per annum or over, by the 
Government officer mentioned in rule 15, by every private 
employer and by, in the case of local authorities, companies 
or other public bodies or associations, the principal officer or 
the prescribed person. The provision that in the last men- 
tioned case the return is to be made either by the principal 
officer or the, prescribed person is designed to avoid difficulties 
experienced particularly in the case of companies, owing to 
the provision of the Act of 1918 which required that the 
return should always be made by the principal officer. "Where 
a company, for example, has got several branches of business, it 
may be more convenient for the company that the return 
under this section should be made not by the principal 
officer at the headquarters of the company but by officers at 
different branches, since this particular return has, as a rule 
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to be made to the local I. T. O. i.e., to the I. T. O. of the place 
where the employees happea to reside. The liability for 
making this return remains under section 21 with the principal 
officer unless another person is prescribed in the case of 
particular companies. Such a person must be prescribed by 
means of a rule made by the Central Board of Revenue. 

Why Return Is Called For. 

The object of the return is to enable the Income-tax 
Officers to see that the tax has been deducted at the source 
under section 18 clause (2), to arrange for adjustments where 
the collections at the source have not been correctly to assess^ 
salaried persons under section 23, whether the tax has been 
collected at the source or not, where the salaried persons have 
other income than salary. 

Annual Return To Be Delivered To The Income-Tax 

Officer. 

This section prescribes that the return must be delivered 
to the I. T. O. but does not state to what particular I. T. O. 
return should be made. As every 1. T. 0. has, under the 
provisions of section 64, clause 4, all powers conferred by or 
under the act on an I. T. O. in respect of any income accruing 
or arising or received within the area for which he is appointed, 
irrespective of whether the particular income is assessed by 
him or not, in most cases it is convenient that this return 
should bo made to the I. T. O. of the area in which the- 
employees reside, but in some cases it may be more con- 
venient that the return should be made to the I. T. O.. of the- 
area in which the headquarters of a wide spread business is 
situated. It is for the Income-tax Commissioner in each 
doubtful case to decide to what particular L T. 0. this return 
should be sent. 

Return By Employee. 

The return prescribed under this section is the return 
of all employees who during the period of 12 months ending 
31st March last were in receipt of salary of not less than the 
prescribed amount of Rs. 2000, and the return must be fur- 
nished to the 1. T. O. in the proper form before the 1st of May. 
The ohUguiion io make ihk return ‘is a sfatidory one and no 
prelimimnj mdice or request from the J. 0. is required. 
Failure to furnish this return is punishable under section 51. 
clause ie) of the Act. 


Rule 15. 

This rule prescribes that particular officers under Govern- 
ment service shall have to submit annual return of their 
employees. 
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Rule 16. 

The minimum income under the head salaries referred to in 
section 21, clause {a\ shall be Rs. 2000 per annum. 

Rule 17. 

The return to be delivered to the Income-tax Officer under 
^section 21 of the Act shall be in the following form : — 

^ Serial Number. 

^ Name of person. 

3 Postal address of residence. 

^ Appointment or nature of employment. 

5 Total amount of salary, wages, annuity or pension paid during the 
year ending on 31st March 19 . 

'6 House allowance or value of rent-free quarters. 

^A Amount of bonus, gratuity, fees, commission, perquisites or allowan- 
ces (other than those shown in column 6) or profits in lieu of 
or in addition to salary or wages (each to be shown separately). 

7 Total of columns 5, 6 and 6A. 

8 Deduction on account of Provident and other funds [proviso to 

section 7 (1)]. 

'8A Deduction on account of Life Insurance premia (section 15). 

9 Net amount chargeable. 

10 Amount of tax payable. 

11 Reduction under section 17. 

12 Amount of tax deducted. 

12A Whether persons contribute to a recognised Provident Eund 

(Chapter IXA). 

13 Remarks. 

I certify that the above statement contains a complete 
list of the total amounts paid by 

who were receiving income on the 31st day of March , 
at the rate of Rs. 2,000 per annum, or have received daring 
the year ended on that day not less than Rs. 2,000 in respect 
of salary, wages, annuity, pension, gratuity, fees, commissions, 
perquisities, or profits in lieu of or in addition to salary or 
wages, and that all the particulars stated are correct. 

Signature of person by ichoni 
the return is delivered. 


Date 
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22. ( 1 ) The principal officer o£ every company shall 
^ ^ . prepare, and, on or before the fifteenth 

e ura o income. June in each year, furnish to 

the Tneome-tax Officer a return, in the prescribed form 
and verified in the prescribed manner, of the total in- 
come of the company during the previous year : 

Provided that the Income-tax Officer may, in his 
discretion, extend the date for the delivery of the return 
in the case of any company or class of companies. 

(2) In the case of any person other than a company 
whose total income is, in the Income-tax Officer’s opi- 
nion, of such an amount as to render such person liable 
to income-tax, the Income-tax Officer shall serve a 
notice upon him requiring him to furnish, within such 
period, not being less than thirty days, as may be speci- 
fied in the notice, a return in the prescribed form and 
verified in the prescribed manner setting forth (along 
with such other particulars as may be provided for in 
the notice) his total income during the previous year. 

(3) If any person has not furnished a return within 
the time allowed by or under sub-section (I) or sub- 
section (2), or having furnished a return under either of 
those sub-sections, discovers any omission or wrong^ 
statement therein, he may furnish a return or a revised 
return, as the case may be, at any time before the 
assessment is made, and any return so made shall be 
deemed to be a return made in due time under this 
section. 

(4) The Income-tax Officer may serve on the princi- 
pal officer of any company or on any person upon whom 
a notice has been served under sub-section (2) a notice 
requiring him, on a date to be therein specified, to pro- 
duce, or cause to be produced, such accounts or docu- 
ments as the Income-tax Officer may require : 

Provided that the Income-tax Officer shall not require 
the production of any accounts relating to a period 
more than three years prior to the previous year. 

Retckx Of IirnoME By Coiipaxies. 

1 Ii(! return of the total income of the company must be 
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furnished to the Income-tax Officer before the 15th day of 
June in each year in the form prescribed in rule 18, which also 
contains the form of verification of such return. The obliga- 
tion to make this return is a statutory obligation upon the 
principal officer of the company, and it is not necessary that 
the Income-tax Officer should send any preliminary notice or 
request to the company or the principal officer concerned. 
Failure to furnish this return is punishable under section 51 
clause (c) of the Act. (I. T. M. para 65.) 

Thus a return of a company is a statutory obligation and 
as such is mandatory. The date from 15th June to some other 
date may be extended by the I. T. O. if it is essential. 

Role 18 

The return of total income of companies required under 
section 22 (1) shall be in the following form and shall be ac- 
companied by a copy of the profit and loss account referred to 
therein : — 

Income, Profits Or Gains From Business, Trade, Commerce. 

Rs. As. P. 

Income, profits, or gains as per profits and loss 
account for the year ended 
Ac?c^-Any amount debited in the accounts in 
respect of — 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or 

other funds 

3. Expenditure of the nature of charity or pre- 

sents^ 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

6. Rental value of property owned and occu- 

pied 

7. Cost of additions to or alternations, exten- 

sions, improvements of, any of the assets 
of the business 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

10. Losses recoverable under an insurance or 

contract of indemnity 

11. Depreciation of any of the assets of the 

business 

12. Expeneses not incurred solely for the pur- 

pose of earning the profits 

Total 

Deduct — Any profits included in the accounts 
already charged to Indian income- 
tax and the interest on securities of 
the Government of India or of local 
Government declared to be income- 
tax free. 


Balance 
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It the company owns any property not occupied for the 
purposes of the business a statement in the form prescribed 
in Schedule A to Rule 19 should be attached with particulars 
of the credit and debit on account of such property entered 
in the accounts. 

Declabation. 

I, the Secretary, etc., 

[see section 2(12) of the Act] of the 

(name of company) declare that the information against 
each head in this return is correctly given as shown in the 
books of the company as also in the accounts which have been 
duly audited by the auditors of the Company and which have 
been adopted by the share-holders of the company. 

[Signatitre). 

Dated 19 . (Designation) 

(2) The company shall also attach to the return a state- 
ment showing the sums charged in the accounts under the 
provisions of section 58K (2). 

EETURiir Of In-oohe By Persons Other Than Companies. 

The form of return of total income of individuals, firms 
or Hindu undivided families is prescribed in rule 19 which also 
prescribed the form of the verification of such return In 
this case no statutory obligation rests upon the individuals, 
firm or Hiudii undivided family to make such a return until 
a notice has first been served by the Income-tax Officer re- 
quiring such a return. The notice must allow a period of 
thirty days for the furnishiug of return. If, however, on receipt 
of such a notice the return is not furnished within due time, 
such failure to make a return is punishable under section 51, 
clanse (c) of the Act. (L T. M. para 66). 

Figure Of Loss How Returned. 

A return under section 22 on which the word “loss” has 
been written, without any figures, in which “nil” has been 
entered against each item is not a valid return. Bamkishan 
Dn^ Bagri v. Commhsiouer of Income-tax, Bengal, 2 Sri- 
nibasa’s tax cases page 324. If, therefore, such return is 
filed by any person, the Income-tax Officer can proceed after 
issuing a notice under section 22 (4) if he finds that such a 
course is justifiable (P. Reg. fi-J I. T, M.) 

Rule 19. 

The return of total income for individuals, firms, Hindu 
undivided fuinilies and other associations of individuals not 
l)eing companies required under section 22(2) shall be in the 
following form 
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Statement Of Total Income During The Previous Year. 
Sources of income. 

Amount of Tax al- 
proiits or ready 

gains or charged 

income du- on the 
ring the income, 

previous 
year. 

1. 2. 3. 

Es. Es. 

1. Salaries (including wages, annuity, pension, 
gratuity fees, commission, allowances, 
perquisites including rent-free quarters) 
or profits received in lieu of, or in addition 
to salary or wages 

lA. The contributions made by an employer to 
the account in a recognised provident 
fund of the person making the return 

IB. The interest according to the account men- 
tioned in lA which is not exempt from in- 
come-tax [section 58F (2)] 

2. Interest on securities (including debentures) 
already taxed 

3. Interest on securities of the Government 
of India or local Governments declared to be 
income-tax free 

4. Property as shown in detail in schedule A. 

5. Business, trade, commerce, manufacture, 
or dealings in property, shares or securities 
(details as in note 5) " 

■6. Profession 

7. Dividends from companies (net) 

8. Interest on mortgages, loans, fixed deposits 

current accounts, etc., not bearing income 
from business , . . , 

9. Ground rent 

10. Any source other than those mentioned 
above including any income earned in 
partnership with others 

Total 

Deductions claimed : — 

[а) on account of insurance premia 

(б) on account of contributions to a pro- 

vident fund to which the provident 
Funds Act applies 

(c) on account of contributions to a recog- 

nised provident fund [section 58A (a)] 

(d) others 

I declare that to the best of my knowledge and belief 
the information given in the above statement is correct and 
complete, that the amounts of income shown are truly stated 
and relate to the year ended and that no other 
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income accrued or arose or -was received by 
me 

- “during the said year'^ and that 

the iamily 

the association 


I 

the firm 
the family 
the association 


had during the said year no other sources of income. 

Bate Signaticre. 


N. B. (a) Income accruing to you outside British India 
received in British India is liable to taxation, and must be 
entered by you in the form. 

(b) All income from whatever source derived must 
be entered in the form, including income received by you as • 
a partner of a firm. 

Note 1. — In column 2 should be shown the gross amount 
of salary and not the net amount after deductions on account 
of income-tax, provident funds, etc. 

Note 2. — “Interest on securities'^ means the interest on 
promissory notes or bonds issued by the Government of India 
or a local Government, or the interest on debentures or other 
securities for money issued by or on behalf of a local authority 
or company. Where income-tax has been deducted from the 
interest, or where the interest has been paid income-tax free,, 
the amount of tax so deducted or paid should be added to the 
amount of interest actually received, and the gross amount- 
so arrived at should be entered in column 2 of the statement. 
The term “interest on securities” does not include interest on 
fixed deposits or mortgages on other loans, which have to be* 
shown under heading 8. 

The interest on securities of the Government of India or 
of loc4il Governments declared to be income-tax free should be 
shown under head d. These which are not declared to be* 
income-tax free should be included under this head. 

Entries under this head must be supported by the certi- 
ficate issued by the person or company paying the interest, 
under section I8(9J of the Act. 

JS^jte 3. — («) The income-tax payable on the interest 
receivable on a security of a local Government issued income- 
tax free is payable by the local Government and not by the* 
holder ot the security. 

(/>) Only the interest on securities of the Government of 
India or of local Government declared to be income-tax free 
should be entered against this head. Such interest will not 
be charged to income-tax but it must be included in the state- 
ment of total income in order to UvSeertain the rate of income- 
tax chargeable on other income. It is chargeable to super4ax^ 
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(c) Particulars of any interest on securities issued by other 
authorities and stated to be free of income-tax should be en- 
tered against head 2, as income-tax on such interest is actually 
paid by these authorities on behalf of the receipients. 

Note 4. — ^The tax is payable under this head in respect 
of the bona fide annual value of any buildings or lands appurte- 
nant thereto, of which you are the owner, other than such 
portions of such buildings and lands as you may occupy for the 
purpose of your business. 

Note 5, — (a) Whether you keep your accounts on the mer- 
cantile accountancy or book profits system, you must file a 
return in the following form : 

Income, profits or gains from business, trade, commerce. 

Income, profits or gains as per Profit and Loss Ac- 
count for the year ended- - — 19 

AiZrf—aiiy amount debited in the accounts in respect 
of— 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or 

other funds 

3. Expenditure of the nature of charity or pre- 

sents 

4. Expenditure of the nature of capital 

5. Income-tax or super-tax 

6. Drawings or salary of proprietor or partners .. 

7. Rental value of property owned and oc- 

cupied 

8. Cost of additions to, or alterations, exten- 

sions, improvements of, any of the assets 
of the business 

9. Interest on the proprietor’s or partner's 

capital, including interest on reserve or 
other funds 

30. Losses sustained in former years ... 

11. Losses recoverable under an insurance or 

contract of indemnity 

12. Depreciation of any of the assets of the 

business 

13. Private or personal expenses and expenses 

not incurred solely for the purpose of earn- 
ing the profits Total 

Vedifct — Any profits included in the account al- 
ready charged to Indian income- 
tax and the interest on securities j 
of the Government of India or ot 
local Governments declared to be 
income-tax free. 

Balance ... ... ... ... 1 

[Signature of the person making ihe returnJ 

(Date) 19 
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Where you do not keep your accounts in vSucli a form, you 
must file a statement showing how you arrive at the taxable 
profits, showing details of the gross receipts and of the 
expenditure you propose to set against those receipts. No 
deductions are permissible on account of — 

,(i) Property owned and occupied by the owner of a 
business for the purposes of a business ; 

[ii) Additions to, or alterations, extensions, or improve- 
ments of, any of the assets of the business ; 

C'm) Interest on the capital of the proprietors or part- 
ners of the business ; 

(w) Bad debts not actually written off in the accounts ; 

(r) Losses sustained in previous years ; 

(vi) Reserves of any kind ; 

{vii] Sums paid on account of the income-tax or super- 
tax or any tax levied by a local authority other 
than local rates or municipal taxes in respect of 
the portion of the premises used for the purposes 
of the business ; 

(xHi) Any expenditure of the nature of charity or a 
present ; 

(ix) Any expenditure of the nature of capital ; 

(.r) Any loss recoverable under an insurance or a 
contract of indemnity ; 

(.ri) Depreciation of any kind other than that specified 
in the Act ; 

Uii) Drawings or salaries of the proprietors or the part- 
ners ; 

{xiii) Private or personal expenses of the assessee ; 

(xiv) Any expenditure of any kind which is not incurred 
solely for the purpose of earning the profits. 

If you have included any such sums in your expenditure 
in yt»ur books, you must exclude them from the expenditure 
permissible for the purpose of arriving at your taxable profits. 

Xote 6.-— The income, profits or gains shall be computed 
after making allowance for any expenditure (not being in the 
natun* of capital expenditure) incurred solely for the purpose 
of such profession or vocation, provided that no allowance 
IS made on account of any of your personal expenses. Pro- 
tession fees received by you in any part of India (whether 
witiiin British India or not) must be included by you in your 
receipts. 
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Note 7. — ^Income-tax chargeable on the profits of com- 
panies is paid by the companies, so that the dividends which 
share-holders receive represent the net amount remaining after 
income-tax has been paid. The amount of income-tax paid 
upon these dividends, even if the dividends are stated to be 
income-tax free, should be added to the amount of the divi- 
dends actually received, and the gross amount arrived at should 
be entered in column 2 of the statement. 

If the rate of fax applicable to yoifr total income is less than 
the rate at ivhich tax has been paid upon ijoitr dicideiids, yon 
may, by attaching the compumfs certificate received uath the clivi- 
dencls, have the excess collected on yonr dividends from the 
company set against the tax -payable by you on your other- 
income instead of having to apply separately for a refund. 


Note 8, — Agricultural income from land not paying land 
revenue or local rates to an authority in British India should 
be included under this head. 


Note 9. — ^Deductions from total income can only be made- 
for insurance premia in respect of insurance on your own life 
or on the life of your wife, or in respect of a contract for a 
deferred annuity on your own life or on the life of your wife. 
No deduction is permissible in the case of any other form of 
insurance except in the case of Hindu undivided families where- 
deductions are permissible on account of premia paid in res- 
pect of insurance on the life of any male member of the family 
or of his wife. The original receipt or the certificate of the 
insurance company to which the premium was paid must be 
attached to the return. 



SCHEDULE A. 


Nuuk.' of village or 
town where the pro- 
perty irt aituatitl. 

Name of Street anJ 
luuuher of property. 

In the case of 
municipalitiea the 
name or the person 
in whose name 
the property stands 
in the municipal 
registers. 

Where the 
property is 
occupied by 
owner or is let. 

Annual 
letting 
value 
of the 
property. 

Period 
during 
which the 
property 
remained 
vacant. 

- 

I] 

4 

5 

6 

9A 

___1 


1 


i 



’» 


SCHEDULE A — eonid. 


Deductions. 


One-sixth 
of the 
animal 
letting 
value 
shown in 
column 6. 

Premium 
paid to 
insure the 
property 
against 
damage or 
destruction. 

Interest 
paid on a ' 
mortgage 
or charge 
on the 
property. 

(xround 
rent paid 
for the 
properly. 

Land 
revenue 
paid for 
the 

property. 

Collection 

charges 

paid 

Amount 
claimed on 
account of 
property 
remaining i 
vacant. 

Total of 
columns 

8 to 13A. 

Net amount 
to be 

carried over 
to the front 
of the 
form. 

8 

9 

10 

11 

12 

13 

13A 

14 

15 




l__ I 




i 
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Prescribed Form, 

Eules 18 and 19 have prescribed forms of return which 
must be used for filing returns. These forms are available 
at the Income-tax ofiBce and can be had by mere asking. 

Return under-section 22(2) whether obligatory. 

Unless notice is served by the Income-tax authorities there 
is no obligation on the part of the assessee to file a return of 
his total income. AVhere the Income-tax Officer has reasons to 
believe that an assessee has got an income over Rs. 1,000, the 
Income-tax OfB:cer shall issue a notice. Whether a notice is 
to be served on any person or not entirely depends on the 
discretion of the Income-tax Officer. 

Can an officer issue a notice on a person residing 
OUTSIDE his territorial LIMIT. 

In Muffusil areas generally two officers are posted for carry- 
ing out tlie administration of the district. Under section 5 
these officers derive their powers over areas as sanctioned by 
the Commissioner of Income-tax. Both the officers reside in 
the same district, having equal powers of assessments but with 
different territorial jurisdiction or class of persons. In such 
cases an officer having jurisdiction over an area as sanctioned 
by the Commissioner, cannot have any jurisdiction over another 
area not sanctioned by the Commissioner and any notice issued 
by the officer on such an area is clearly %iltra vires. Consent, 
does not give any jurisdiction. Application for time does not 
constitute a waiver, for no action of an assessee give the- 
L T. 0. jurisdiction which the law does not give him — In re. 
Ramkrishna llnmanath A. I. R. 1932 N. 65. 

Form of Notice. 

There^ is no prescribed form of notice. All that a notice is 
required is to inform the assessee the time by which he will 
have to submit the return. The assessee must be given at least 
30 days' time from receipt of the notice. He can have more 
time but not less than 30 days. In the case of Kajarimal 
K/iiJyciH I)(ts. 122 I. C. <41 : A,I.R. llr'SO All. 209, it was laid 
down that the Income-tax Officer must allow the assessee at 
least 30 days’ time within 'which to file a return. If this mini- 
mum is denied the notice becomes an illegality and even 
subsequent extension of time will not cure the defect that 
initially lay iu the notice issued. Xon Audit return under 
soctmn 22(1) shall have to be filed, no matter whether audit 
has been eomplctod or not. Failure to comply wull result in 
an assessment under^scetion. 2314J~-J>^ re. ALanblium Transport 
( omiMintj Ltd. 61.T.C. 204. 
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Return must be verified. 

The return must be verified either by the assesses himself 
or by his lawfully authorised representative. It is not obliga- 
tory that the assessee himself must sign the return ; it may be 
signed by the assessee himself, by the principal oflficer, by the 
head of the Hindu undivided family or by any of the partners. 

Blank return or unfilled up Return. 

Blank return is no return according to law and where the 
return is not accompanied by details as prescribed in the notes 
portion, assessment under section 23(4) is justified. This view 
has been expressed in the case of Rntan Chaml BimkhancU 
A. I. R. 1928 L. 944 and also at page 729. Similary where a 
return ignores the prpovisions of rule 19 it is not a return at 
all as has been decided in the case of Chetyar Firm, A. I. R. 
1928 Rang. 108 (this distinguishes the case reported in A. I. R. 
1927 Mad. 49). Statutory rule 19 which embodies the form of 
return to be filed by the assessee has the same force as a section 
in the Act and a return which completely ignores its provisions 
cannot be considered as any return : In the matter of 
Chetyar, ll(i I. C. 29. [.Vide assessment notes under 
section 23(4)J. 

But where owing to ignorance or of anything else, an 
assessee files a blank return with a profit and loss statement, 
the Income-tax Officer must not hold the assessee liable to a 
summary assessment. In the case of Oangasagar, A. I. R. 1929 
Cal. 219, the Calcutta High Court held that where a letter with 
a statement of income attached with an incomplete return was 
sent to the Income-tax Officer with a request to fill up the 
return, the said return is to be considered a valid one. . This 
lends colour to the view that in case of incomplete return, the 
assessee may be asked to rectify it. In Mohanlctl v. Hardeo 
Das, 5 I. T. C. 12S, where an assessee submitted a return on 
guess, it was held to be a case of ‘*No I'eturn”. The regulation 
by note (5) requires in the case of mercantile business a return 
in a particular form setting forth a number of headings of 
receipt and expenditure. A return which ignores the condi- 
tions set out in the rules portion, is no return at all and an 
assessment u/ s 23(4) is valid. 

In the matter of Bir Bhan, A. I. R. 1933 L 291, it has been 
held that when a notice u/s 22(2) read with section 34 is served 
on a partner, who sends the return “Blank’^ with remarks that 
being a sleeping partner, he is not in possession of accounts, an 
assessment u/s 23(4) is justified. 

Accounting Period. 

The prescribed form under rule 19 enjoins on the persons 
filing the return to show the accounting year therein. Omi- 

15 
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ssion to fill that up may result in an assessment under section 
23 (4). But it is submitted that mere omission to complete the 
accounting period is not such an illegality as to bring the case 
within the purview of section 23, clause (4), more so when the 
profit and loss account filed along with the return shows the 
accounting period. Possibly the authorities want to educate 
the illiterate assessce, which under the circumstances, can best 
be done by sending for the assessee to complete the return 
without resorting to a summary procedure. 

Notice when to be issued, before or after the Finance 

Act. 

Asa matter of fact no notice can be issued under this sec- 
tion before the Finance Act is passed. The reasons obviously is 
this that the Finance Act determines the rate to be applied to 
the year of assessment. Further it is not possible to ascertain 
the liability of any income to assessment unless the Finance 
Act announces the minimum limit of taxation. While the Income 
Tax Act lays down the general procedure for determining the 
taxable income up to realisation, the Finance Act determines 
the rate. Thus it seems that notice under the section before 
the passing of the Finance Act must not be issued. But a 
notice under section 34 can be issued whether the Finance Act 
has been passed or not. 

Consequences of Failure to Furnish a Eeturn of 
Income. 

Whore returns are not furnished by due date, the assessees 
are liable to prosecution under section 51(3). The result is that 
the case by reason of non-compliance, is decided ex paric 
according to the best of the Income-tax Officer’s judgment 
under section 23(4). The Income-tax officer cannot ignore the 
default, if there is really any. Thus where an assessment is 
made under section 23(4) no appeal lies agaiust that order. The 
only remedy at his disposal is by way of objection under sec- 
tion 27 which also must be filed within 30 days from the date 
of receipt of the notice of demand under section 29 ; the case 
cannot be decided on its merits. It is just like an application 
under order 9 rule 13 of the Civil Procedure Code with the 
difterence that hardship is a ground for restoring a case to file 
in the Civil Court, but it is not so under the Income-tax Act 
while hearing an objection under section 27. Section 27 lays 
down that a case can be reopened only then and then alone 
where the assessee can prove that he was prevented by a suffi- 
cient cause or had no reasonable opportunity or did not receive 
any notice. (Details under note of section 27). But where a 
ease is reopened the Income-Tax Officer shall cancel the assess- 
ment and refund anv tax credited in tlie trpncanrv 
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application has been made or not. Against the order of refu- 
sal, the assessee, of course, may prefer an appeal under section 
30 to the Assistant Commissioner of Income-tax. Where the 
Assistant Commissioner restores the case to its iile, thcassessee 
must file the return by due date to be intimated to him and if 
lie again fails to comply, the assessment will be again under 
section 23(4). 

It is desirable that with due regard to the fiscal interest 
of the Government, all Income tax Officials should administer 
the Act in a sympathetic spirit, and in particular should give 
assistance to assessee if they find any difficulty in filing up 
their return. 


Revised or Amended Return. 

Sub-section (3) of section 22 is a new provision the effect 
of which is that where a person has not furnished the return in 
due time or having furnished a return discovers any omission 
or wrong statement therein, he may furnish a return or a 
I'evised return before the order of assessment is passed so that 
where such a return or revised return has been made the 
assessee may not be prosecuted for failing to submit a return 
in due time under section 51(c) and may not be penalised under 
section 28 for making a wrong statement in the original return. 
But in the matter of Gangasarjar, 120 I. C. 435: 1930 A.L. J. 26, 
it has been held that where a revised return has been filed, the 
offence committed in the return originally filed need not be 
condoned. Where a return is made before assessment, it is a 
return made in due time under section 22(3) and before such 
return can be disregarded, the assessee is entitled to a reasona- 
ble opportunity. Non-compliance of previous notice under sec- 
tion 22(4) does not amount to a default under section 23 (4) — 
Lire: Sadaram Pnmm A.T.R., 1931 Cal. 729 (Special 
Bench). It is quite clear that although an assessee may be 
late in filing his return, nevertheless, if he does file it before 
the assessment is made, the return has to be considered and 
dealt with, although out of time — Li re : Protap Chanel Ganguly 
A. I. R, 1932 Cal. 410. Section 22(3) applies to bonafide mis- 
takes. When assessee deliberately submits incorrect return, 
I. T. O. can impose penalty u/s 28, although the later return 
may for the purposes of assessability to Income-tax be treated 
as a revised return u/s 22(3). The I. T. O. is entitled 
to look at the previous incorrect return and can impose penalty 
n/s 28 — In re : A. R. M. A. L. A. Anmaclialam Cheitiar, 138 
I. C. 291, A return which by section 22 is to be deemed to be 
a return made in due time cannot be treated as still born be- 
cause of a previous failure to comply with a notice u/s 22(4). 
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Veeipied Statemeitt m a Return-. 

In the matter of Bi^hiiipria Chaudhiiranu 50 Cal. 907 : 79 
I.C. 305, the Calcutta High Court held that where an assessee 
in a verified return declared that he had no income from a 
particular source, if the authorities disbelieve the statement, 
the burden of proof rests with the income-tax department. 
Thus it is clear that ‘any assessment based on the inability of 
the assessee to prove his negative statement and on general 
assumption only is bad in law and must be cancelled.’^ [Details 
under section 23(4)]. 

Rrom the above case it appears that it is not necessary to 
file an affidavit denying the existence of any source of income.. 
The verified statement in the return is sufficient for the pur- 
pose. The assessee may further file a petition duly verified ; an 
affidavit is not essential. But in the case of Itadhalcrishna 
Bam Narayan^ 171 I.C. 217, it was held that an assessee can 
set off losses against his income in any year but he cannot claim 
that right unless he proves the losses. Here the burden of 
proof is evidently on the assessee. 

Voluntary Riling of Return. 

Under section 22, clause (2) it is not obligatory on an 
assessee to tile a return on his own accord. But there is no bar 
for an assessee to file a return voluntarily and where a return 
is filed out of his own accord in the prescribed form, the return 
is valid and must be treated as such. Subsequent objection 
when assessed, cannot be raised on the ground that he was not 
called upon to file a return. The case or Gidichand Tulsidas^ 
118 I.C. 535: A.LR, 1929 L. 246, is an illustration on the point. 

Consequences op False Return. 

Where a false return has been filed, the assessee is liable 
to criminal prosecution under section 177 or under section 182* 
of the Penal Code and in case of any false statement “verified 
in the prescribed form’’ the assessee is liable under section 52 
of the Income-tax Act to a criminal prosecution. In such a 
case, apart from these legal penalties, an assessee is liable 
to penalty under section 28 of the Act. But where the penalty 
under section 28 has been imposed, no criminal prosecution 
should be Iiiu ached against the assessee— the penalty is 
alternative and further a criminal prosecution should not be 
started without the express approval of the Assistant 
Commissioner. 


Production of Accounts. 

Under sub-section (4) of section 22 the Income-tax Officer 
i-^ empowered to call upon any person liable to make a return 
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to produce sucli accsuuts or documents as he may require. 
It does not, however, empower him to ask the assessees to 
prepare accounts like a profit and loss account which they do 
not already possess and do not require for their own pur- 
poses : all that it empowers the Income-tax Officer to do is to 
call for accounts and documents which are, or are believed to 
be, in existence. The production of accounts may be called 
for whether a return has or has not been made. As stated in 
paragraph 67, it is always desirable in the interests both of 
the assessees and of the Government that Income-tax Officers 
should obtain a return of income before they make an assess- 
ment. If, however, such return is not forthcoming, they should 
•so far as possible, obtain the accounts of the assessee. Again, 
if a return is made the Incame-tax Officer has power to call 
for accounts wherever he considers it necessary for the purpose 
of testing the accuracy of the return. It is, however, desirable 
that the least possible inconvenience should be given to 
assessees by the detention of their accounts by Income tax 
Officers, and Income-tax Commissioners should take steps to 
see that accounts are not detained for any undue time or for 
any unnecessary purpose. Steps should be taken to secure 
that the services of competent and reliable accountants where 
employed by assessees should be utilised to the fullest extent 
by the Income-tax Officers. The latter from their experience 
should soon know what particular auditors can be relied upon 
to give accurate figures. Where a statement of profit and loss 
■filed by an assessee has been certified as correct and complete 
by such an accountant, the Income-tax Officer should, unless 
lie sees reason to the contrary, accept the statement as correct 
and complete with regard to the facts mentioned in it, although 
he will frequently have to call for details showing how various 
figures are made up. But in such cases the accountant himself 
when authorised by the assessee to appear on his behalf should 
be asked to supply the details. Income-tax Commissioners 
should take steps to secure that the services of such account- 
ants are fully availed of. 

The proviso to sub-section (4) of section 22 prevents any 
Income-tax Officer from calling upon an assessee to produce 
books of account going back for a period of more than three 
years prior to the “accounting period.” This limitation applies 
merely to books of account ; it does not apply to documents. 
No limitation is placed by the Act upon the power of the 
Income-tax Officer to call for documents of any date. 

Neglect to furnish accounts or documents asked for by the 
Income-tax Officer under section 22(4] is punishable under 
•section 51(d) and further, under the provisions of section 23(4) 
read with section 30(1), any person who fails to comply with 
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the reciuisition of the Income-tax Officer for the production of 
accounts or documents may not appeal under section 30 against 
the assessment made whether he has made a return or not. 
He is in exactly the same position as a person who did not 
make a return in the first instance, his only remedy being that 
described in paragraph 67, under section 27. (Para 69 
of the I. T. M,). 

Notice Under Section 22(4} when to be Issued. 

Law as it stands, notice under section 22(4) can be issued 
whether notice under I’ection 22(2) has been served or not. 
Thus it is issuable before or after the notice under section 
22(1) or under section 22(2) has been served. The decision in 
the case of Brijlal Banglnl, 106 I. C 193 is no longer a good 
law in view of the decision arrived at in the case of Ramkhelo- 
yan UgamalU A. I. E. 1928 Pat. 529 overruling the decision in 
the case of Urijlal RangalnL The Cnicutta High Court in the 
case of Ihn'tmih Hoy DfdicJmirf, 32 C. W. N. 710, also adopted 
the view that notice under section 22, clause (4) can be issued 
whether return has been issued or not. ( Vide details under 
section 33). Notice to produce account book after submission 
ofreturm is viilk\--Jfnghiinath Das Sheolall y. Co) 7 i, L T. 
UengjiU A.I.R. 1932 Cal. 411. It is open to issue notice under 
section 22(4) at any stage — In the matter of PolUnnal, A.I.R, 
1933 AIL 541. (Relying on the decision of 3Id. Hyat Han Md. 
Sardrtrs, A.I.R, 1930 All. 49. 

A ocouNTs — ^D ocuments. 

The Income-tax Officer has a limited jurisdiction so far as 
his power to call for accounts is coucerned, Accounts in 
fact mean books of account and documents denote deeds,, 
hatchitas, contract papers and vouchers even. Under section 
22(4) the Income-tax Officer exercises a limited jurisdiction 
inasiniieh as he calls for accounts of three years prior to the 
assessment year. But so far as documents are concerned his 
powers are unlimited. 

There may be cases when the Income-tax Officer while 
scrutinising accounts wants to enquire into any statement made 
by the assessee, he can call for accounts prior to 3 years and 
non-compliance of the requisition under section 22 clause (4) 
lucans presumption against the assessee under section 114 of 
the Indian Evidence Act. In the case of Sankara Linqa and 
fdhirs, I. C. 273 : A. I. R. 1930 Mad. 209, it was held that 
where an assessee claims certain deductions and it becomes 
unnecessary for the Income-tax Officer to scrutinise accounts 
of sjweral years prior to 3 years, the Income-tax Officer can 
i-alH tor those accounts and if the assessee fails to comply, the 
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result will be an assessmenfc under section 23(4). Non-produc- 
tion of those accounts may be considered as withholding of the 
accounts deliberately and the assesses cannot complain if the 
Income-tax OflScer draws a presumption against the assessee 
for such non-production and makes a summary assessment 
under section 23(4). 

Branch Accounts. 

The Income-tax Officer of the principal place of business 
has power to call for accounts of an assessee for his branch 
business where the branch business is outside his territorial 
limits. If the assessee fail to comply, he may be assessed 
under section 23(4). The Income-tax Officer may accept the 
report of the officer within whose jurisdiction the branches are 
situate; but there is no bar on the part of the Income-tax 
Officer of the principal place of business to call for the accounts 
of branch business over again. In In the mitter of Lachmui 
Prasad Babiimaf, A. I. E. 1930 All. 49 : 126 1. C. 809, it was 
held that the Income-tax Officer of the principal place of busi- 
ness has power to call for accounts of branch business, whether 
those accounts have been produced before the Branch Officer 
or not. The Income-tax Officer of the principal place of busi- 
ness is not bound to accept the report of the income-tax Officer 
within whose area the branch is situate. But the Income-tax 
Officer should not compel the assessee to produce his branch 
accounts if already produced there, inasmuch as, it will add 
hardship, in bringing those books to the head quarters from 
distant places. In In the matter of Lachmondas Babnram, 8S 
I.C. 216 : A.I.E. 1925 AU. 385, the following reference was 
made to the High Court, the provisions of siib’section (4) 
of section 64 of the Indian Income-tax Act oust the jurisdiction 
of the Income-tax Officer of the area in ivhich a principal place 
of business is situated so far as the assessment of the profits or 
gains of a branch business is situated in another area and pro- 
ceedings relating thereto are concerned It was held by the 
xAllahabad High Court by Justices Walsh and Mukerjee : *Tn 
our opinion the jurisdiction of the Income-tax Officer of the 
area in which the principal place of business is situated is not 
ousted. The jurisdiction is concurrent under section 64, sub 
section (1), and the Income-tax Officer of the principal place of 
business has duty of assessing the whole of the income derived 
from the principal place of business as well as the various 
branches. By sub-section (4) every Income-tax Officer has also 
jurisdiction to exercise the power of an Income-tax Officer with 
regard to the profits arising in that area. It is of course 
understood, and ought to be understood, by the authorities 
that the Income-tax Officer of the principal place of business 
will not exercise his powers oppressively, so that persons will- 
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ing to submit the requirements of the Income-tax Officer of the 
particular area in which the branch is situated, should not be 
deprived of an opportunity of supplying him with all proper 
material, but exceptional cases may require exceptional reme- 
dies. The question may very ivell be whether the Income- 
tax Officer is hound to issue separate notices under section 22[2) 
for the branch business. Custom, as its stands, is not at all 
necessary to issue separate notices under section 22(2) for each 
branch. What the authorities usually do, is by way of issuing 
a notice under section 22(4) calling for the branch account ; on 
the other hand the officer having jurisdiction over the branch 
area issues a notice under section 22(4) calling for the branch 
account for report to officer of the principal place of business. 
But can an assessment be made under section 23(4) for non-pro- 
duction of branch business accounts where the assessee has 
complied with all the terms of the notice issued under section 
22(4) by the officer of the principal place of business and has 
also complied with the requisition made by the branch officer. 
The Income-tax Officer of the principal place of business did 
not call for the branch account nor did he receive any report of 
the branch income. It is submitted that under the circumstan- 
ces assessment must not be made in hot haste and where there 
is sufficient time the Income-tax Officer must wait for the 
branch report or issue a fresh notice under section 22(4) calling 
for the branch account for his examination. The I.T.O. at the 
head office can call for branch account whether produced or 
not at the branch area and non-compliance of this may result 
in a summary assessment’’' — Lochmondas Bahui'am 4 1.T.C. 61, 
LJLM,S,T, firm 3 I.T.O. 416. The I.T.O. has powor to make 
a test judgment assessment, even when the income from the 
branch business is not shown in the return — Mohanlal Eardeo 
172. An I.T.O. has jurisdiction to call for branch 
accounts outside British India ( Somosuudaram clieUiyar, 7 E. 
rjiJo, Eadlfu Krishnam cC* sons 2 I. T. C. 345, and Lalita Prasad 
t hn'uujila! 6 I. T, C. 182). The I.T.O. has jurisdiction to call 
for a return of the income of all branches. Sec. 64(4) does not 
militate against the view. It has been enacted only to safe- 
guard the powers of the local officers, in case it might be con- 
tended that sub-section (1) of section 64 takes away that power 
In re ; Ahhoynun Clnoiilall 8 I.T.C, 343 : 145 I.C. 562. 

Notice cxi^el: .skctiox 22{4) ox xok-uesident, etc. 

An Income-tax Officer can serve a notice under section 
2212) on a non-rerideut or to his agent under section 42 if 
li<‘ is liable to assessment. The Income-tax authorities have 
power to call for accounts under section 22(4) and service of 
notice on the agent carrying on the business for the principal 
IS goad service. In the case of Sliornosundaram, 123 I. C. 136* 



S. 22] 


EE-OPENING OF DECISIONS 


233 


A.I.K, 1930 Rang. 10, it was held that an Income-tax Officer 
is competent to call on the agent of a non-resident principal 
to produce books of accounts relating to the prinoipaFs busi- 
ness outside British India and an assessment under section 
‘23(4:) is not bad in law, if no compliance is made. Similar 
Tiews have been expressed in the case of Mahamad Kasim 
Bowther 126 LC. .595 ; A.T.R. 1930 Mad 763. Scope of sub- 
section (4) is very wide and gives the Income-tax Officer very 
wide powers. Where profits where received at Rawalpindi from 
business in Kashmir it was held that the Income-tax Officer at 
Rawalpindi is competent to ask the assessee to produce account 
books relating to Kashmir business as has been decided in the 
oase of BadhaMsan, 101 1.C. 321 : A.I.R. 1927 L. 5. 

Power to Seize Books. 

The Income-tax Officer can call for the books of accounts, 
and can ask for production by giving opportunities after 
■opportunities but certainly this insistence does not authorise 
tlie officer to seize the books. Where the assessee refuses to 
comply, the Income-tax Officer can assess him undsr section 
23(4J. He can visit the shop, can ask for the accounts but 
he will be guilty of trespass if he insists on staying at the shop, 
in spite of orders to the contrary as has been reported in the 
case of Acchiiram, 95 I. C. 308 ; 7 L. 104. The Calcutta High 
Court has also in the case of Lai Mohon Podda)\ 55 Cal. 423 : 
31 C. W. N. 996 adopted the above finding and has ex- 
pressed the view that the power to seize books by the Income- 
tax authorities is not comtemplated by the provisions of the 
Income-tax Act. He can issue notice under section 37, thus 
far, and no further. 

Re-Openixg Of Decisions. 

Decision about assessment arrived at by predecessors 
‘Can be reopened by the succeeding Income-tax Officer pro- 
vided fresh facts are forthcoming. The Income-tax Officer, 
however, is to be guided by the principle of natural justice and 
assessment cannot be arbitrarily changed, Deokinanclan <& 
Sons, A. 1. R. 1930, L. 605. In the case of Sanhralinga, A.I.R 
1930 Mad. 209, it was held that when in a previous year of 
assessment a decision is arrived at after investigation and 
inquiry, that certain amounts standing in the name of 
•certain ladies in the patitioner’s account were stridhanam 
belonging to them and as such the interest paid in respect 
'of the said amounts, is held to be a valid deduction, it is still 
open to the Income-tax authorities to reopen the question of 
the ownership of the amounts in a subsequent year of assess- 
ment and the authorities not constituting a court, are not 
l)ouud by the principle of res judicata. (Doctrine of resjialicata 
under section 23.) 
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Combined ]Xotice Undee Section 23(2) & 22(4). 

It may suffice to say that notice under sections 22(4) and 
23(2) may be comprised in one document without commit- 
ting an illegality: J)i the iwdtcv of HciTDiuk Moy Dulichcmd, 114 
I. C. 90: 5(i Cal. 39 : 32 C. W. N. 710 ; for details [I'ide section 
23 under head “combined notice under sections 23(2) and 22(4)]- 

Power of Adjournment 

The power of an officer entrusted with an enquiry to 
adjourn the I'jroccedings, as occasion require>s is so necessary,, 
convenient and universally conceded that unless it is expressly 
withheld by statute or ruling having the force of law, it must 
be taken ns having vested in him. An Income-tax Officer, 
therefore, has the power of adjournment in an enquiry under 
section 23(3): In the inaUrr of J/. S. 2L Perianna Fillai, 122. 
I. C. 449 : A. 1. R. 1930 Mad. 109. 

Can a Notice Under Section 22(4) Be Issued When En- 
qniiY Under Section 23(3) Is In Progress. 

Tlie case of KkaMmii Konimihancl, 108 I.C. 524 held that 
when compliance lias been made, the assessee should not be 
further subjectod for any subsequent default to the drastic 
penalty of summary assessment. (For details vide under sec- 
tion 23.) 

Can u notice be issued to persons residing outside the terri- 
torial limit of an I. T. O. ? 

The question wliether notices can be issued to persons resi- 
ding outside the territorial limit of an I. T. O. by post — rather* 
whether a notice by post to a non-resident foreignei’, if served,, 
is valid. 

"We can look upon the English cases for precedents ( vide 
Whitnfi! V. L IL 10 T. C. SS. ) 

Section 1)3 of the Act provides the machinery by which no- 
tice under any of tlie sections can be serve:! on the person there- 
in named either by post or as if it were a summons issued by a 
iMUirt under the code of Civil Procedure. 

Order 5, imlc 25 of the C. P. Code runs thus : 

“When the <lofendant resides out of British India, has no* 
agent in British India empowered to accept service, 
the summons shall be addressed to the defendant at the 
place where lie is residing and sent to him by post, if 
there is postal communication between such place and 
the plaee where the court is situate 

Thus there is no bar to send by post notice to a non-resident 
f.n’eigner having no agent in the locality. The jurisdiction of 
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section 22 (2) asking an assessce to file his return is not confin- 
ed to persons resident in British India alone, for the charging 
sections 3 and 4, do not draw any distinction between residents 
and aliens. In Bhanjee, 41 M. L. J. 991, it has been held that 
a non-resident can be assessed in respect of income accruing or 
arising in British India. 

Concurrent Jurisdiction. 

It is open to the I- T. O. at the principal place of business 
to call for the accounts of the branches irrespective of whe- 
ther they have been produced before the local LT.O. or not and 
whether the assessee has submitted returns of incomes to them. 
Further the I. T. O. at the principal place of business is not 
bound to accept the report if any, made by the branch Income- 
tax Officers and he need not refer back to them the points 
which he is not prepared to accept. The same income cannot, 
of course, be taxed twice, once by the I. T. 0. of the branch and 
again by the I. T. O. of the principal place of business. If the 
I. T. 0. of the branch area instead of merely making a report 
to the I. T. O. of the principal place of business, makes a final 
assessment himself in respect of the income within his area, it 
would seem to be still open to the 1. T. 0. of the principal 
place of business, to assess the branch income on a footing dif- 
ferent from that assessed by the I. T. O. of the branch — X. R. 
il/. S. r. Firm 3 I. T. 0. 41fi. 

The obligation to make a return at the principal place of 
business is not discharged by filing returns before the I. T. Os 
of the branch area and it is therefore open to the I. T. O. of 
the head office to assess u/s 23(4) in the absence of a return wi- 
thout waiting for reports from the branch I. T. Os. ( This is in 
connection with cases where the return filed before the I- T. O. 
of the head office does not contain the income of the branch 
business.) 


23. ( 1 ) If the Income-tax Officer is satisfied 

* ^ , that a return made under section 

. shessmen . correct and complete, he shall 

assess the total income of the assessee, and shall 
determine the sum payable by him on the basis of 
such return. 

(2) If the Income-tax Officer has reason to believe 
that a return made under section 22 is incorrect or 
incomplete he shall serve on the person who made 
the return a notice requiring him, on a date to be 
therein specified, either to attend at the Income-tax 
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Officer’s office or to produce, or to cause to be there 
produced, any evidence on which such person may rely 
in support of the return. 

(5) On the day specified in the notice issued 
under sub-section (2) or as soon afterwards as may 
be, the Income-tax Officer, after hearing such evidence 
as such person may produce and such other evidence as 
the Income-tax Officer may require, on specified points, 
shall, by an order in writing, assess the total income of 
the assessee, and determine the siim payable by him 
■on the basis of such sssessment. 


(‘i) If the principal officer of any company or any 
other person fails to make a return under sub.seetion 
(i) or sub-section (2) of section 22, as the case may be, 
or fails to comply with all the terms of a notice issued 
under sub-section (4) of the same section or, having 
made a return fails to comply with all the terms of a 
notice issued under sub-section (2) of this section, the 
Income-tax Officer shall make the assessment to the 
best of his judgment and, in the case of a registered 
firm may cancel its registration : 

Provided that the registration of a firm shall not be 
cancelled until fourteen days have elapsed from the 
issue^ of a notice by the Income-tax Officer to the 
firm intimating his intention to cancel its registration. 


Assessmext Uxder Sectiox 23(1). 

Whcnover a return is filed, the Income-tax Officer is to 
see whether it is correct and complete for the purposes of 
assessment and wlicre ho is convinced that the return with 
the profit and loss statement, can be accepted without any 
reference to the books of accounts, the Income-tax Officer 
slmll assess him on tlie basis of the return filed and the forma- 
lities of issuing notices under section 23 (2) and 22 (4) are not 
essential. J his is an asses^^ment on the basis of the return 
submitted. In A-vobi mills v. «?»»«?•. of Income-tax, 
Bumhny » I. T. 0. 340, the assessee preferred an appeal 
against an assessment under section 23 (1) on the ground 

M "t a condition precedent of an assess- 

ment ii s o. It has been held, that an assessment u/s 23(1) 
Is lahd, when the I. T. O. is satisfied that the return is correct 
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and complete and notices under sections 23 (2) and 22 (4) 
are not at all necessary. Section 23 (1) gives ample power 
to the L T. O. to make an assessment on the basis of the 
return submitted. 

Applicability op Section- 23 (2) 

A return which deliberately fails to comply with the rule* 
contained in section 22 (2), that the return is to be of the total 
income of the assessee, is no return at all within the meaning: 
of that rule of law. Section 23 (4) permits an I. T. O. to make 
a best judgment assessment in the case there is failure to 
comply with a return u/s 22 (2). The language does not stop 
with the words “fails to make a return/^ but the word “return^'’ 
is qualified by the words under sub-section (2) of section 22. 
There is no contradiction or inconsistency between the pro* 
visions of sections 23 (2) and 23 (4). 

Where the assessee makes a return of his total income to 
the best of his ability and the then information, still there 
may be room for some omission due to some cause or other^ 
in that and in such cases, section 23 (2) would apply — M re : 
Abhoy Ram Chunilal A. I. R 1933, AIL 197. 

Evidence in Assessment Proceedings other than 
Returns and Accounts op Assessee. 

In addition to his general power to call for accounts, the 
Income-tax OfiBcer where he believes a return made under 
section 22 (2) incorrect or incomplete has power to call 
upon an assessee to attend or to produce or cause to be pro- 
duced evidence of the correctness of his return. If an assessee 
fails when required by an order under section 23 (2) to attend 
or to produce evidence in support of his return, he is not. 
liable to any penalty under section 51, but failure to comply 
with such orders has the result of placing the assessee in 
exactly the same position as a person who originally made- 
a return [see section 23 (4)], that is, he may not appeal against 
the order of assessment or take any action other than action 
under section 27 as described in paragraph 67. If the assessee 
is a registered firm, the I. T. 0. may cancel its registx'ation. 

Under section 23 (3), the Income-tax Officer is empowered, 
to utilise the evidence bearing on the assessment which he- 
may obtain of his own motion, while under sections 37 and 38, 
he can enforce the attendance of any person for this purpose 
and compel the production of the information that he requires. 

The following special instructions should be observed in 
calling for information from railway administrations : — 

(i) The information must be relevant to an individual 
assessment. Income-tax Officers should not, for 
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instance, ask for a complete statement of all 
consignments to or from a particular station. 

('/'/) The demand for information must be couched in 
definite terms. For instance, it must state 
'whether particulars are required with regard to 
outgoing or incoming consignments and name the 
stations with regard to which the information 
should be collected. 

{Ui) The requisition for information should always be 
seat to the Agent of the Railway administration 
concerned. ^ There is no objection, however, to 
Railway officers furnishing information direct to 
the income-tax authorities without the interven- 
tion of the Agent where the Agent has no objec- 
tion to their doing so. Section 37 gives power to 
call for railway books. 

Except as x)rovided in section 19-A and Rules 42 and 43 
a company should not bo required to furnish the Income-tax 
Officer with a return of the persons (with their addresses) for 
the time being appearing on the share register of the company 
and the amounts of the dividends paid or payable to such 
persons during any particular period. Such a duty would be 
burdensome to the company with no corresponding advantage 
to the administration. It is for this reason that in section 39 
of the Act provision is made that the share register, the 
register of debenture-holders and of mortgagees of any 
company are open to the inspection of the income-tax 
authorities, who may also take copies or cause copies to be 
taken of any entries in such registers. Since the power to 
insi>ect, and take cniues of such register is specifically conferred 
by section 39, no income-tax , authorities utilising these 
special powers can be called upon to pay any fee for inspection 
or copies under the Companies Act. 

I. T. (). HAS POWEE TO CALL FOR INTEREST LEDGER OF 
ANY COMPANY. 

The Bill as originally framed contained a provision em- 
powering an Tneome-tax Officer to require information to be 
given regarding specirie payments shown in the accounts of 
an asses<ce where there is reason to believe that such pay- 
ments will become liable to tax in the hands of the recipients, 
iin> I'artieular provision was omitted by the Select Committee 
on tile Bill as being entirely unnecessary because Income-tax 
^ i rivers have ample powers to disallow any [payment shown 
in the accounts of an assessee where proof of the payment is 
net Tortheominir. 
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Section 37 also provides for the issue of commissions. 
The scale of diet money and travelling expenses for witnesses 
■siiminoned under this section should be that prescribed for 
attendance in Civil Courts in the Province concerned. (Para 

70 of the I. T. M.) 

Personal Atten'da^vce of Assessee. 

While section 23 (2) empowers the Income-tax Officer to 
require a person making a return to attend at his oflBee, under 
the provisions of section 61 any person required or entitled 
to attend before any income-tax authority may either attend 
ill person or be represented by a person duly authorised by 
him in writing. The penalty to which an assessee who failed 
to attend when required to do so by an Income-tax Officer 
was liable under the Act of 1918, has been omitted from sec- 
tion 51 of the present Act. While there is no obligation on 
an assessee to attend in person at any stage of the assessment 
proceedings or before any income-tax authority in connection 
with any proceedings or under the Act, and while he may be 
Tepresented at any such proceedings by any person he pleases 
to authorise in writing, failure to attend ox to be represented 
has the result that the assessee loses any right of appeal 
■against the assessment. 

Verification” Of Return” by assesses or by Agext: 
Evidexce Act. 

It should, liow^ever, be particularly noted that the provisions 
of section 61 merely refer to attendance. Returns and veri- 
fications required under the Act must be signed either by the 
assessee himself or by any duly authorised person. 

It is desirable that tax-payers should be allowed to use 
whatever agency they please for the purpose of representing 
their case ; and whatever person they authorise to represent 
them whether he be an employee, an accountant or any other 
person, who has presumbly been selected by them as the person 
having the best knowledge of their accounts and financial 
position, such person is entitled to appear before any 
income-tax authority and to give explanations and produce 
evidence regarding any point of doubt that may arise. (Para 

71 of the L T. M.) 

Principle of an assessment u/s 23 (3) — 

An assessment u/s 23(3) is possible under various circums- 
tances ; but the observations, made in the case of Binjraj 
Hukumchand 35 G.W.N. 589, should be utilised. 

“When, as in this case an assessee produces his books for 
the year of account and complies with any other requirements 
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as to specitic documents so that he is assessed in the ordinary 
way u/s 2d(d) and not as being in default, the Income-tax 
authorities can not assess him upon any figure of profits, not 
warranted by evidence they have before them^^ 

Notes. 

Personal attendance of the assessee is not necessary and a 
notice under section 23{2) cannot ask for attendance of the- 
assessee. Where it is so called it will amount to an irregula- 
rity but not an illegality so as to nullify the whole proceeding. 
Returns and verifications can be made by a person other than 
the assessee, provided he has been duly authorised. The 
Income-tax Officer cannot refuse to accept a return duly verified 
by an authorised Agent. 

The Income-tax Act has no applicability with the Indian 
Evidence Act. ‘Income-tax officer is not a court. He has. 
not the procedure of a court and he is to some extent a party 
or judge in his own case.^^ It has been said under section 37 
of the Income-tax Act that the proceeding before the Income- 
tax Officer shall be deemed to be a “judicial proceedings^ within 
the meaning of sections 193 and 228 and for the purposes of 
section 19(5 of the Indian Penal Code. “If an Income-tax 
Officer in making an investigation was a court, there is no 
necessity for the provision of section 37. It is only for the 
purposes stated in that section that he is to be deemed a court.^^ 

hi Ltd Mohan Poddar v. Emperor 55 Cal. 423, it was held 
that a proceeding before an Income-tax Officer on the produc- 
tion of account books pursuant to a notice under section 23(2), 
Income-tax Act, is a ‘judicial proceeding only for the purposes- 
of sections 193 and 228 but not of section 19(5 of the Penal 
Code and that conviction under section 196 for the production 
of false account is bad in law. The learned Judges, Justices 
C. C. Ghosh and Cammiade observed, “As we read section 37,. 
it seems to us to be clear that the Legislature has for the 
purpose of punishing offences under section 193 and 228 of the 
Penal Code (and under no others) converted proceedings before 
the officers mentioned therein, which are not judicial proceeding 
ordinarily into judicial proceedings^^ 

In nuttier Hurmuk Jioij Dtdichand, 56 Cal. 39, the ques- 
tion arose whether an Income-tax Officer is a court. Chief 
Justice Rankin observes that ‘‘it has been said that the Income- 
tax Officer must proceed in a judicial manner and section 37 
has been mentioned in this connection. Fundamentally, no 
doubt, the Income-tax Officer must proceed in a judicial spirit 
and come to a judicial conclusion upon properly ascertained 
fact thougli I would point out that the Income-tax Officer is 
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not a court, he has not the procedure of a court, and he is to 
some extent a party or judge in his own case/^ 

Similar views have been expressed in the case of Sanhra- 
linga Nadar, A. I. E. 1930 Mad. 209, that an Income-tax OflScer 
while proceeding to make an assessment after inquiry, as con- 
templated by the Income-tax Act, is not a court. 

Thus it is clear that except under section 37 and to a limited 
extent thereto, proceedings before an Income-tax OfiScer are 
not “judicial proceedings.^^ Under section 37 an Income-tax 
Officer is a court so far as enforcement of attendance of any 
persons and examination on oath is concerned. He can compel 
production of document and even issue commissions for the 
examination of witnesses. Thus even under section 37 where 
the proceeding is deemed a judicial proceeding the power of an 
Income-tax Officer is clearly limited. Neither the Evidence 
Act nor the Civil procedure Code has any applicability in 
income-tax proceedings. An Income-tax Officer is not bound 
by all the formalities of the Civil Procedure Code and of the 
Evidence Act, while proceeding to make an assessment. The 
proceedings are quasi-judicial in nature and nothing more. 
What the Act wants is judicial spirit and nothing more. 

Judicial Manner, 

Income-tax proceedings being quasi-judicial in nature, the 
Income-tax Officer must proceed in a judicial manner and he 
must come to a judicial conclusion, while making an adjudica- 
tion. But it must Be remembered that a judicial conclusion is 
only possible where all materials are forthcoming. Where 
accounts are withheld, an assessee certainly cannot complain 
that the Income-tax Officer has not exercised bis judicial dis- 
cretion properly. It has been held by the Calcutta High 
Court, in the case of Harmiik Roy Bulichand, 32 C. W. N. 713, 
that the assessment should be made in a judicial manner which 
presupposes that the assessee must produce all the evidence 
that the law requires him to produce so that a judicial deter- 
mination may be possible. A person who deliberately with- 
holds books of accounts cannot complain if the taxing officer 

assesses him to the best of his judgment It 

is idle and absurd for a person who has books of account and 
deliberately withholds them to complain of not being treated 
in a judicial manner which proceeds upon evidence and the 
basis of the statute is to see that available evidence is pro- 
duced. It is then and then only that the assessment is to be 
made upon a judicial consideration of the evidence, otherwise 
it is to be made ‘to the best of his judgment^ and ‘brevimanu\ 
But it must be noted that a purely arbitrary assessment by an 
Income-tax Officer on mere hearsay evidence is not at all justified 
and the High Court is competent to interfere. 

16 
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Bdrdex Of Proof. 

Where an assessee in a verified return declares that he has 
no income from a particular source the burden of proof being 
on the party who would fail, if no evidence were produced, 
that is, on the oflBcers of the Income-tax department, rests 
entirely with the department. An assessee cannot be expected 
to prove a negative statement and “if an assessee states that 
he has no income from a certain source and the officer of the 
department disbelieves him it is for him to prove that he has 
some such income and not for him to prove the reverse. Any 
assessment based on the inability of the assessee to prove his 
negative statement and on general assumptions only is bad 
and should be cancelled” : In the matter of Bishnupria 
Chandhiirani, 50 CaL 907 : A. I. E. 1924 Cal. 337. But in the 
case of Vikari Vyankatish Dravid and Co. (1927) Nag, 283, a 
different view has been advocated. 

Thus where a verified return denies the existence of any 
source, the Income-tax Officer is bound to prove that he has 
income from that particular source, This can be done in the 
verified return under section 22(2) or in a petition duly presen- 
ted, denying existence of income from any source, It is not 
essential to tile an affidavit to that effect. 

Service Of Notice Under Sections 23(2) And 22(4), That 

Is, Whether Notice Under Section 22(4) Can Be 
Served After Submission Of The Eeturn. 

Under the law as it stands Income-tax authorities are justi- 
fied in issuing combined notices under sections 23(2) and 22(4). 
The Patna High Courtis decision in the case of Brijlal 
Rnngalnl, 106 LC. 193 is no longer a good law (106 I. C. 193), 
There it was decided that a notice under section 22(4) can only 
be issued before the filing of the return and thereafter under 
section 23(3) and section 37. The Calcutta High Court in the 
case of Bam KMian Das Bagru 2 I.T.C. 324 and also in the 
case oi Earmuk Roy Didichand, 32 C. W. N. 713, decided that 
a combined notice is valid and legal and that the power of the 
Income-tax Officer is not limited to the issue of a notice under 
section 22(4) when return has already been filed. The patna 
High Court subseciuently in the case of Ramkhelmvan Ugamlal 
A.I.II. 1928 (Pat.J 529 F.B; 114 LC. 211 overruled its previous 
decision in the case of Brijlal Rangalal, 106 1. C 193. Similar 
views have been hc4d in the case of Chandra Sen Janai 108 I.C. 
234: 50 All. 598. The cases of Chetyar Finn^ 117 I. C. 564 
and also the case of Shiva Simmi Chetfiar, 124 I. C. 206 
followed the above principles. 

An exhaustive discnssion on this point with reference to 
all the existing High Court rulings was made in the case of 
Mahamad Hagai Haji Hahamad Sardar, 131 1. C. 81, which is 
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reproduced below ** Mr. Oconnor for the 

assessee urges that the notice was served upon his client in the 
course of enquiry which was being conducted by the L T. O, 
under section 23(3) of the Act, that a notice under section 
22(4) would be issued only before the submission of the return 
by the assessee. The learned Counsel places his reliance upon 
the phrase ‘having made a return^ which is used in sub-section 
(4) of section 23, in connection with the 3rd default and argued 
that the legislature by expressly stating that the 3rd default 
can take place only after the submission of the return impliedly 
intended to say that the other two defaults must occur, not 

after the making of the return but before that stage 

There is some force in this argument which, it is to be observed, 
was accepted by a Division Bench of the Patna High Court in 
Brijlal JRangalal^ 106 L C. 193- But that judgment has been 
overruled by a Full Bench of that Court in JRamkhelioan Ugam- 
lah 114 I. C. 211. 

“At any rate, one thing is absolutely clear that the notice 
contemplated by section 23(2), can issue only after the return 
has been made and the phrase ‘having made a return^ merely 
emphasises that fact. It is no doubt an obvious fact and the 
use of the phrase in question does not add anything to what 
was already well konwn. The word ‘having made a return^ 
appeared to be superfluous in so far as the sub-section, as at 
present worded, is concerned. 

“Be that as it may I cannot accede to a contention which 
would confine the exercise of the power, to call for account 
and documents to the stage prior to the submission of the 
return when it can be of little or no use, and shuts it out at a 
stage when it is most needed. It is clear that the account or 
other document kept by the assessee are, in the majority of 
cases, best evidence for determining his income, and it is diffi- 
cult to believe that the legislature intended to render that 
power practically nugatory by limiting its operation to a stage 
it can hardly serve any useful purpose. 

Marginal Notes. 

“The learned Counsel for the assessee also refers to the 
marginal notes aginst sections 22 and 23 and argues that the 
use of the phrase return of income^ as brief description of the 
provision contained in section 22, when distinguished from the 
word ‘assessment^ used in respect of section 23, indicates that 
the former section prescribing the procedure for obtaining a 
return from the assessee was intended to apply only to the 
stage prior to commencement of the inquiry into the assess- 
ment of income to be made under the latter section. No 
serious argument can, however, be built upon the marginal 
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notes which even if they are treated as forming part of the 
Act, cannot control its operation. 

“The wording of sub-section (4) of section 22, is, however,, 
clear and unequivocal and does not suggest any limitation 
as to the time when the notice requiring the production of 
accounts and documents should be served. The difficulty 
has, to a large extent, been created by the fact that the law 
enacted by that sub-section which by reason of its being an 
independent provision, should have been embodied in a separate 
section, has been mads a part of a section which primarily 
deals with the return of income and apparently embraces- 
the preliminary stage of proceeding. 

Coming now to the judicial decision on the 

subject, I find that the weight of authority is decidedly in favour 
of the view that the language of the sub-seetion, uncontrolled 
as it is, by any other provision in the statute, must be given 
its full scope ; and that the Income-tax Officer can issue the 
notice contemplated by it not only before, but also after, the 
submission of the return and even after the commencement 
of the inquiry under section 23(3) ; In the matter of Chandra 
Sen Janai 108 I. C, 234, Harmiik Roy Rnlkhmid^ 56 Gal. 39 : 
32 C. W. N. 710, Ramkhelwan JJgamlal, 114 I. C. 211 and 
Ramswami Cheiijar, 116 I. C, 566. The contention urged 
on behalf of the assessee was accepted by a Divisional Bench of 
this court in Knshf'ram Karamehand, 108 I. C. 524 which was 
followed by Justice Mukherjee in an exhaustive judgement in,. 
In the matter of Lochman Prosad Baburam of Ga%onpore 126- 
1. C- 801* There are no doubt plausible arguments in support 
of that contention, but after bestowing my careful considera- 
tion upon the matter I don^t think that they would justify a 
limitation upon the scope of the sub-section when its language 
is wide enough to apply to all the stages of the proceeding, 
before the Income-tax Officer. 

‘*As observed by Lord Eshar m Queen v. Judge of the 
Cttif of London Courts if the words of an act are clear, you 
must follow them, even though they may lead to manifest 
absurdity. Tiie court has nothing to do with the question 
whether the legislature has committed an absurdity. When 
once the meauiug is plain, it is not the province of a court to 
scan its wisdom, or its policy. Its duty is not to make the law 
rcariomible, but to expound it as it stands, according to the 
real sense of the word, 

‘ My answer to the first question is that the Income-tax 
Uibcer can, even after the commencement of an inquiry under 
section 2313) issue a notice under section 22(4) calling upon 
tne assen.5ee to produce his account books for the previous and 
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for 3 years prior to it and on the assessors failure to comply 
'with the notice, assess income under section 23(4}/^ 

Dissentient Note. 

Blit Justice Dalip Singh observes : ^‘on the whole there- 
fore if the matter were res integra T would be of opinion that 
section 22(4) cannot be used after a notice has been issued under 
section 23(2), and that the answer, therefore, to the first ques- 
tion referred should be in the negative. I am, however, greatly 
constrained by the weight of authority on the point which is 
now all the other way, in my opinion, the legislature should 
intervene and place the question beyond reasonable doubt 
In the Matter of Mahammacl HayatEaji Mohamad Sardm't 131 
I. C. 81. It is open to the Income-Tax OfiSce to issue notice 
n/s section 22(4) at any stage — In re Pallumal Bkolanatk A. I. 
E. 1930 All. 49. The Calcutta High Court in the case of 
Baglmnath Das Seivlal v. Commissioner of Income-Tax, Bengal, 
A. 1. R. 1932 Cal- 411 has held that notice to produce account 
books after submission of return is valid and proper. 

With due respect to the learned Judges^ findings and 
the observations made by them, it is submitted that when 
a return is called and if the assessee fails to file the same by 
1;he due date, a notice under section 22(4) is essential to ascertain 
the taxable income of the assessee. AVhen the taxable income 
is thus determined, the assessee will be asked to file a return 
showing the taxable income as worked out and if he agrees 
to that, the assessment will be under section 23(1). But 
where a return has been filed by the due date, notice under 
section 23(2) is clearly mandatory provided the return is 
considered incomplete or incorrect. In that case although 
the weight of authority is that a notice under section 22(4) 
is not only permissible but clearly legal, it is submitted 
that the income-tax authorities are to take recourse to a 
downward course while proceeding to make an assessment 
under section 23. Had it been so the legislature would have 
enacted a different section and not through a sub-section as 
it now stands. Possibly there cannot be any difficulty to call 
for accounts under section 37. The words “incomplete or 
incorreefc^^ will be meaningless unless the officer can have 
access to the accounts. For how can he declare a return 
' ‘incomplete and incorrect unless he has gone through the 
accounts. 

Result Of Non-Compliance Of Either Of The Notices 
Under Sections 23(2) And 22(4). 

[Practice,) 

It is customary and legal as well to comprise two notice^ 
in one document and thus an Income-tax Officer is competto| 
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to issue a combined notice under section 23(2) and 22(4). 
Whenever an assessee appears before the L T. O. with a profit 
and loss statement showing ithe process as to how the taxable 
income has been worked out, the assessee is deemed to have 
complied with the notice under section 23(2). Under section 
22(4) the Income-tax Officer usually calls for documents and 
accounts* Where the assessee complies with the notice under 
section 23(2) but fails to comply with the terms of the notice 
under section 22(4), assessment must be made under section 
23(4) as reported in the case of Harmiik Roy Dulichand, 32 
C. W. N, 710, Similar views have been adopted in the case of 
Sibaswami CheUyar^ 124 1. C. 206. 

Combined Notice Undee Sections 23(2) And 22(4) 

On assessees having branch business 02 dside the jurisdiction 
of the Income-tax Officer of the principal place of busmess and 
on an Agent of non-resident prindpaL 

Where an assessee carries on business at several places, 
the Income-tax Officer of the principal place of business shall 
make the assessment on the entire profits of the business^ 
irrespective of the area where it is situate. The Income-tax 
Officer is competent to call for accounts of the branch business, 
outside hia territorial limit. 

Separate Notice on Each Branch, if Essential. 

It is not necessary to issue separate notices on each 
branch business. The assessee cannot escape an assessment 
under section 23(4) if he fail to produce branch accounts, 
if requisitioned. But it is not essential for the Income-tax 
Officer to call for the branch accounts. Those accounts 
may be ^ called by the Income-tax Officer within whose area 
the^ business stands and he may send the report of his ex- 
amination to the Income-tax Officer of the principal place of 
business. The Income-tax officer has undoubtedly power to 
call for the accounts of branch business but the assessee should 
not ordinarily be compelled to bring their accounts at the head- 
quarters from distant^ places, provided the branch accounts 
have been produced before the officer of the area and provided 
the assessee himself has no objection to the report of the said 
officer : lu the matter of Lodman Prasad Baburam, 82 I. C. 216 
and also A. I. E. 1930 AIL 49. 


Agent. 

An Income-tax Officer has power under section 22(4) to 
call on the Agent of a non-resident principal to produce books 
of accounts relating to the principal business outside British 
India with a view to enable him to assess the principal in British 
India. An assessment under section 23(4] is not bad in law if 
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the notice is disregarded: In the matter of Shomosundarami 
123 I. C. 136 : A. I. E. 1930, Bang. 10. 

Doctrine Of Res Judicata. 

In assessment proceedings, questions may arise whether 
any previous decision works as an estoppel or operates as res 
judicata. It^ is submitted that the principle of res judicata 
is not applicable to Income-tax proceedings whereas in Civil 
Procedure Code the question of res judicata plays an im- 
portant part. Income-tax OfScers are not court. The pro- 
ceeding initiated by them are not strictly regulated by judi- 
cial principles, and “he has sometimes to depend upon mate- 
rials which would be wholly inadmissible in a court of law.^^ 
Thus it is clear that the same Income-tax Officer or successor 
in office is competent to re-open a previous decision where 
fresh fact and tangible evidence are forthcoming as has been 
reported in the case of Sanknrlmga and others, 126 I. C. 273 : 
A. I. R. 1930 Mad. 209. Similar decisions have been arrived 
at in the case of BioUnandan and Sons, A. I. R. 1930 L. 605. 
In the case of Sankarlinga and others it was held : “The argu- 
ment for the petitioner is that where an authority is constituted 
by a statute for determining judicially the legal rights and 
obligations of parties whether inter $e or between themselves 
and the Crown and where that authority has to determine 
not only whether an obligation exists but also the measure 
of that obligation : that authority is a court and the decisions 
of that authority are final and conclusive subject to such re- 
medies by way of appeal or otherwise as are conferred by law. 
For this broad proposition there is no authority. So far as the 
Income-tax Act is concerned, there is nothing in the Act which 
states that an Income-tax Officer proceeding to assess the 
income of an assessee and to determine the amount of such 
assessment is a court. On the contrary the provision of section 
b7 suggests that except for certain purposes the Income-tax 

Officer is not a court We are of opinion that an 

Income-tax Officer proceeding to assess an assessee after making 
an enquiry as contemplated by the Income tax Act is not a 
court and that it cannot be said that the doctrine oires judicata 
applicable to the decision of Civil Court applies.^^ The order 
of an I.T.O. in a particular year allowing the salaries of two of 
the partners as business deductions does not bind his successor 
in a subsequent year — In re : Dental Stores, A.I.R. 1931 Lah. 
341. But the I.T.O. has no jurisdiction to revise an assessment 
of previous year, which is complete and final. Inm the matter of 
U. Lunyo, 146 I.C. 300, it has been held that an I.T.O. has no 
jurisdiction to revise an assessment where he disagrees with 
his predecessor's findings as to the amount of assessable 
income. 
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liTCOEEECT Or Incomplete Ebtorn— Invalid Return. 

Whenever a return is field by an assesses, it may be accep- 
ted or not and it is only in case of non acceptance the question 
of issuing notice under section 23 (2) arises. But difficulties 
may arise when a return filed by tbe assesses is treated as in- 
valid and inoperative. Usually a return is said to be invalid 
when it does not conform to the rules as are required in the 
statutory form. Thus where a return totally ignores its provi- 
sions, it cannot be considered as any return at all. Take for 
instance, an assessee files a return but fails to show the account- 
ing year in the verification column as prescribed, the return is 
incomplete and invalid. Similarly where a return shows in the 
column the words “blank or nil” without showing the actual 
loss figure, the said return is invalid. In those cases the Income 
Tax authorities are not bound to issue a notice under section 
23(2) and the assessment can be made by issuing a notice under 
section 22(4). Even in these cases where the assessee complies 
with the requisition under section 22(4), still the assessment 
must be under section 23(4) for the technical defect. As assess- 
ment under section 23(4) is a penal one, it is submitted that 
Income-tax authorities as a rule must ask the assessee filing in- 
valid returns, to rectify those returns. It is not the intention 
of the legislature to take undue advantage over the illiteracy of 
the assessees or to exploit them for technical defects. An impor- 
tant question evolves out of an assessment under section 23(4) 
for technical defect in the retuim. When an assessee complies 
with the notice ntuler section 22[4) but he is assessed -under see- 
iion2:-A4)io a fancy figure not supported by the books of accounts 
can that assessment stand ? It is submitted that such a course 
is wholly unjustified. The assessment may be made under sec- 
tion 23(4) for the technical defect in the return but there is no 
reason why the book profits shoud not be accepted. When com- 
pliance has been made under section 22(4), the Income-tax 
Officer is bound to scrutinise the accounts and to determine the 
taxable income. The legislature does not intend that even in 
these cases the Income-tax Officer shall make an assessment to 
any figure he likes. Where all reliable informations and data 
are forthcoming, the Income-tax Officer is noc warranted by law 
to make an assessment ignoring the book profit altogether, 
buck a procedure is not only arbitrary but unwarranted as well 
ihere may be omission, technical in nature, due to ignorance 
and inadyertance. This is why the Income-tax Officer should 
call tor the assessee for proper rectification or even he can 
while issuing a notice under section 22(4) call-for the account 
and on that date may ask the assessee to rectify the return. 

Validity Of Return. 

It has been held that where an assessee files a blank return 
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accompanied by a covering letter in which it is stated that the 
assessee carries on no business in the place and receives no in- 
come at that place, the said return is no return and an assess- 
ment under section 23(4) is justified : In the matter of Bafctn 
Ckaml Duni ChanH^ 111 I. C. 149 : A.LE. 1928 L. 944 and also 
A.LE. 1928 L. 729. Similar views have been adopted in the 
case of Natval Kiahore Khariatml v. Coimnissmier of Income- 
tax reported in A.I.R. 1930 L. 1014. 

It has already been stated that an assessee while filling a re- 
turn in the case of loss or profits, must put the actual loss figure 
or actual profit figure according to his computation. Hence a 
return with 'estimated looses, or profits cannot be treated as a 
valid return and assessee cannot complain for summary assess- 
ment neither he can claim as of right any notice under sec- 
tion 23(2). 

Assessme^tt tj/s 23(4) and its Effect on Depeboiation. 

In in the matter of Govt Mail Motor Service 136 LC. 707, 
it has been held that where an assessment is made u/s 23(4), 
all expenses incidental to business must have been assumed to 
have been considered in arriving atthe net income assessed and 
the fact that no depreciation accounts has been maintained, as 
required by the rules, does not give rise to any inference that 
no allowance for deductions have been made. 

With due respect, I beg to differ and the assessee has 
every right to claim the previous depreciation allowance 
next year. 

Letter With A Statement Of Income. 

It has been held in the case of Oangasagar, 120 I. C. 435 : 
A,I.R. 1929 AIL 919, that where an assessee sends a letter to 
the Income-tax Officer that he has made a mistake in the return 
and files and encloses a letter together with a prescribed form 
suggesting therein that the Income-tax Officer may enter the 
figure contained in the letter and may substitute the fresh re- 
turn in place of the old one, the said letter and the enclosure 
with the blank form constitute a regular return. Where return 
under section 22(2) has been served but no return is forth- 
coming but instead the assessee writes a letter intimating his 
non-liability to be taxed under the Act, this conduct amounts 
to failure to make return under section 22(2) and an assessment 
under section 23(4) is good in law : In re : Ananda A.I.R. 1931 
Pat. 1306, 


Voluntary Return. 

When a person, without being called upon under section 
22(2) to furnish a return of his income for the previous year, 
voluntarily files a return of such income in the prescribed 
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form and duly verified in the prescribed manner, the question 
aries whether the return voluntarily filed is a valid return or not. 
It was held that it is an important question of law and reference 
to High Court is essential : Ifi ve : Gulicha/nd TtdsidciSj 118 I.C. 
535 : A.LR. 1929 L. 246. 

Assessment Undee Sec. 23(3) Read with Sec. 13 (Assess- 
ment On a Percentage Basis). 

It is under section 23(3) that the question of estimated 
assessment crops up. Where an assessee has fully complied 
with all the terms of the notice under section 23(2) and 22(4) 
and where there is apparently no default, the Income-tax OfiBcer 
cannot fall back on a summary assessment, but he can certainly 
take recourse to an estimated assessment, provided the books 
of accounts of the assessee are in such a state that profits there- 
from cannot be easily deducted. This procedure is justified 
where the accounts are in a chaotic condition, totally unadjus- 
ted and unbalanced and profits cannot be deducted. Where 
the assessee produces the day book and the khatmi which are 
completely unbalanced, so much so that neither sale nor pur- 
chase figures can be ascertained, an estimated assessment is 
justified. In such cases the I.T.O. is justified to take up any reason- 
able sale figure as the basis of his estimate. But where accounts 
are complete but not properly balanced in the sense that profits 
and loss accounts have not been maintained in the account, it is 
desirable that estimated assessment should not he made. In the 
case of Baghmiafh Mahadeo, 89 I. C. 675, it was held that 
accounts cannot be rejected on the ground that these are not 
balanced and incapable of yielding reliable informations- But 
where accounts for the year under assessment cannot be sepa- 
rated, the Income-tax Officer is legally justified in assessing 
profits at a flat rate without informing the assessee of the evi- 
dence on which the rate is based. But it is desirable that 
Income-tax authorities should maintain a Register of rates so 
that there may not be any difficulty for the authority to adopt 
a rate prevalent in the locality in the year under review. 

But where no profit and loss accounts are maintained and 
the accounts do not show either weight or details of stocks, 
estimated assessment is warranted by law. But this procedure 
must not bc^ adopted where the accounts are adjusted and 
balanced. Where an estimated assessment is permissible it 
must be seen that assessment is made on a flat rate on the 
actual sale figures alone. Where sale figures are forthcoming, 
the Income-tax Officer is not competent to take an estimated 
sale figure first and then to make an assessment on flat rate. 
While making an estimated assessment, closing stocks should 
be left out of account altogether. The Income-tax Officer must 
have an eye that a reasonable gross profits are worked out with 
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due reference to other cashes of the locality and he must also 
allow the assessee all admissible expenditures incurred for the 
purpose of business, It has been held in the case of Sim 
Prosacl 02ipta, AJ.R. 1929 All, 819 that an assessee is entitled 
to deduct from his estimated income actual losses suffered in 
particular years and amount of irrecoverable debt which slmuld 
have been discovered in a particular year. Furtlier thc^ asses- 
see is competent to show and claim deductions that income 
assessed in subsequent years was included in previous assess- 
ment: In Cheiyar Firm, 122 I. C. 902 : A.I.R 19B0 Ran^. 
4. It has been held in the case of Maharajia of Darhhanfja^ 
A.T.E, 1930 Pat. 81, that it is the duty of an assessee to k(‘ei> 
and present his accounts to show the actual profit made by 
him. If he fails to do this he must put up with the estimate 
of the officer, made with the best of ability, although it is true 
that the officer is not entitled to make a guess without evidence 
(A.I.R. 1929 Pat. 476 relied on). 

In the case of Lachmmi Prasad Bahuram, A. I. R. 1930 All. 
49 it was held by Justice Miikherjce that “it is the ordinary 
privilege of subject that he shall not be taxed on his income 
without proper investigation. It is open to the assessee to 
prove what his income is before he is assessed on the income. 
If it had been the intention of the legislature that tlio mere 
word of the taxing officer should be final, one should find clear 
indication of that in the language of tlm statute^^ 

Where an assessment is made under section 23(3) read 
with section 34, the Income-tax Olliccr has absolutely no juris- 
diction to dispense with a notice under section 23 (2). The 
I. T. O. cannot plead that as it is an assessment on flat rate, 
formality of a notice under section 23(2) is not necessary ? 
simply because it is an assessment actually made on the basis 
of accounts produced, but for some defect, assessment is made 
on a flat rate— Jiampratap SnMa^jalv, Commr, of J. Tax, Delhiy 
A. I. R. 1930 L. 277' 

AsSESSMEiVT WHEN ACCOUNTS ARE NOT KEPT. 

Whenever a return is filed, the assessc is usually asked to 
produce his books of accounts but there may be cases where 
the assessee does not keep any account at all. Thus where 
such an assessee who does not maintain any book, is called 
upon to produce books of accounts, no default attaches to tlu^ 
assessee and the assessee must not bo dealt in a summary way. 
Certainly he cannot be made liable for that which he does not 
keep or does not require at all. 

Whether an assessee lias got accounts or not, is iinrely a 
question of fact and the Income-tax Officer is tlie sole arbit<ir 
to come to a decision. This viev’’ has boon expressed in tlu^ 
case of Khnsiram Kararnchand, 100 I. C. 774. 
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Assessment Under Wrong Heads. 

An assesses cannot be assessed under section 23(4) where 
he does not keep any account and the assessee is within his 
rights to prefer an appeal before the Assistant Commissioner. 
An assessee does not lose his right of appeal if the Income-tax 
Officer assesses him under a wrong sub-section. A right of 
appeal is a matter of substance and not a matter of procedure 
— Colonial Sxtgar Refining Co. v. Irving. (1905) A. C. 369. 
Income-tax authorities are not infallible and there may be 
cases where assessments arc made under section 23 (4) which 
practically fall under section 23(3). Neither m\ Income-tax 
Officer is justified to make an assessment under section 23(3) 
when it really falls under section 23(4). The mere fact that 
an assessment purports to have been made under section 23(4) 
does not shut out an appeal if it can be shown before the 
appellate authority that there was no default : In the waiter of 
Bnni Clmwl L. 593: 117 I. C. 69. When an 

appeal is presented before the appellate authority, he must 
examine whether the assessment has been made under the 
proper sub-section. The appellate authority without examin- 
ing the accounts produced, cannot reject the appeal when it is 
made directly against an order under section 23(4). Whenever 
the authority of the I. T. 0 is challenged on the ground of an 
assessment under a wrong section (u/s 23 (4)J and a direct 
appeal is preferred, the Asst. Commr. has no power to turn it 
down. He is bound to hear the assessee and then decide the 
points raised— //i re : Bhagahati JProsad, 138 I. C. 682. I am 
clearly of opinion that the mere fact that the Income-tax Officer 
has quoted section 23(4) in his assessment order is not enough 
to preclude an appeal. To shut out an appeal, there must be 
a genuine case under section 23(4), He cannot ask the assessee 
to file a petition under section 27 and then to prefer an appeal 
when it is refused. Whore the Income-tax Officer fails to arrive 
at a proper adjudication and makes an assessment under a 
wrong sub-section, the assessee is not bound to file an objection 
undp section 27, but he can prefer an appeal direct. The 
Assistant Commissioner must not reject the appeal without 
hearing the appellant for it is the inherent right of an assessee 
to i>refer an appeal where there is no default. The Income-tax 
Officer is not competent to make an assessment under section 
23(4) when it is clearly a case coming within the purview of 
section 2o{3)* The authorities are not infallible and his deci- 
sion may or may not be correct. A mistake on the part of the 
cannot deprive an assessee of his right of appeal. 
S^ilarly where an assessment has been made under section 
23(3) vrhen it is a clear case under section 23(4) and if the 
assessee prefers an appeal, the Assistant Commissioner can 
reject it on the ground that it has been decided under a wroner 
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head. ^ Should such a circumstance arise, the assessee can file 
an objection under section 27, within 30 days from the date of 
the order passed by the Assistant Commissioner. Such a 
petition under section 27 should not be thrown out simply 
because it has been filed more than 30 days after the service 
of the notice of demand. Assessments made on the basis of 
accounts but under section 23(4) for non-compliance are not 
justified, provided non-production of such books of accounts 
does not affect the I. T. O. Failure to produce accounts, not 
required for any relevant purposes does not amount to a 
non-compliance and an assessment under section 23(4) is un- 
tenable. The term “require^^ in section 22(4) means require 
for any relevant purpose — In re : Rai Bahadur Ganga Sagar, 
132 I. C. 331. 

Summary Assessment Under Sec. 23(4). 

An assessment under section 23(4) can only be resorted to 
where an assessee (1) fails to comply with the requisition under 
sections 22(1) or 22(2) ; (2) fails to comply with all the terms 
of a notice under section 22(4) and fails to. comply with the 
requisition under section 23(2). Where Income-tax Officer 
can presume existence of accounts etc. although stoutly denied 
by the assessee, an assessment under section 23(4) is justified — 
In re ; Jangi Bhagat Bamaratan, I.L.R. VIII P. 877 ; Lachman 
Prasad Babiiram, 41 T. C. 61. Non-compliance of a requisition 
under section 22(4) may result in an assessment under section 
23(4), when existence of accounts were admitted in a previous 
year — In re : Molionlal Hardeodas, 4 I.T.C. 90 and In reiKedar- 
nath Eesriwal, 34 C, W. N. 1093. 

Where accounts or documents or evidence produced by an 
assessee furnish sufficient materials for an assessment, it should 
not be made under section 23(4), but when they do not furnish 
sufficient materials for an assessment and in particular, and if 
they instead of revealing the income intentionally falsify the 
income, it is open to the I. T. O. to make a summary assess- 
ment under sec. 23(4) — Muxafar Ali Khan v, Commr. of L Tax\ 
137 1. C. 752 ; 4 I.T.C. 4. Failure to file return under ^section 
22(2) makes one liable under sec. 23(4) — In re : Lalit K Mitray 
140 I. C. 702. 

Failure to comply with all or any of the terms of notices 
issued under sections 22, 23, makes an assessee liable u/s 23(4). 
When an assessee deliberately withholds reliable accounts but 
makes a partial compliance, he can be assessed u-s 23 (4) — In re 
Beokarandas, I. L. R. L. 691 ; In re ; Maharaja of BarhJmnga^ 
4 I. T. C. 283. Similarly failure to comply with notice u, s 22(2) 
or any of the terms of notice, results in summary assessments 
u7s 23(4 )-“Im re : Naical Kishore Khariaiilal A. I. R. 1930 
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Lahore 1014. ( Vide SaTjoo Pershad Gauri Scinlcar , 132 

I. C. 564). 

But assessment u/s 23(4) is not permissive, where identity of 
persons is not proved. It must be noted that the mere fact that 
identity of persons to deposits and withdrawals, is not proved, 
is not sufficient to reject accounts in toto. Similarly, when 
interest is paid to persons whose identity is not proved, inter- 
est paid may be disallowed, but the assessment should be 
u/s 23 Vd)—in re iS. P. K A. A, M. Chettiar Firm, A. I. E. 
1932 R. 52. 

Where accounts are called for and produced, but the I. T. 
O. suspects the accounts as to deposit entries and the expla- 
nation of the asscssee is not convincing, the I. T. O. can pre- 
sume existence of other transactions recorded in separate 
undisclosed accounts, the I. T. O. can make an assessment u/s 
23(4) — S. P. K- A, A- 3/. Chettiar Firm v. Commr, of L Tax, 
Burma, 6 I. T. C. 49. 

It is to be noted that substantial compliance of the terms 
of the notice is essential. When books of accounts are not 
forthcoming the Income-tax Officer “shall make an assessment 
to the best of his judgment^^ and in the case of registered firms, 
the Income-tax Officer is competent to cancel its registration 
after giving the assessee clear 14 days^ notice. 

CoNSEQUEXCK OF AN ASSESSMENT UnDER SECTION 23(4). 

An assessment under section 23(4) is a penal one, pure and 
simple. It gives wide power to an Income-tax Officer when 
there is actually any default. Thus, where an assessment is 
made under s^ection 23(4), the assessee is deprived of his right 
of appeal ; he can only file an objection under section 27 to the 
Income-tax Officer for cancellation of assessment within 30 
days from receipt of the notice of demand. The Income-tax 
Officer is not bound to go through merits of the case ; he is to 
ascertain whether the assessee was prevented by a sufficient 
cause or not. Of course the assessee is competent to present 
an application under section 33 to the Commissioner for 
review. 

Assessment Under Sec. 23(4) For Technical Defect. 

By technical defect is meant any defect in the return, 
tv/., omission to state the accounting year or to sign the 
verification, etc. Where there is such technical defect in the 
return but where tlicre has been full compliance under section 
22t4J, the assessment shall be apparently under section 23(4). 
But as all available data and figures are forthcoming, the 
mere fact that an assessee is a defaulter does not take away 
the Income-tax Officer's responsibility to make a proper 
eminiry, for a proper assessment. Although the Income-tax 
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Officer is not a court and the proceedings before him are rather 
quasi-judicial proceedings, still he must adopt a judicial pro- 
cedure. As a matter of equity, justice and good conscience 
the Income-tax Officers must not make an assessment under 
section 23(4) on flimsy pretexts but must proceed in his pro- 
cedure by judicial consideration. An Income-tax Officer can 
assess under section 23(4) for technical defect but he must not 
proceed arbitrarily when all available details for the purpose of 
assessment are forthcoming ; hi the matter of Mohon Lai 
Hardeo Das, 122 I. C. 810. An assessment u/s 23(4) for tech- 
nical defect does not mean an enhanced assessment. 

Assessmen-t Under Section 23(4) Can Be A Negative 
Figure. 

The idea that where an assessment is made under section 
23(4) the demand figure must be greater than its previous 
yearns demand or that the assessment under section 23(4) 
cannot be lowered or be made a negative figure, is highly erro- 
neous. The Act nowhere says directly or indirectly that a 
summary assessment means high assessment. All that the Act 
says is that the assessment must be made “to the best of his 
judgment^^ Of course in ease of default, technical or vital, 
the Income-tax Officer shall make the assessment under section 
23(4) and even can presume under section 114 of the Indian 
Evidence Act. This habitual default may be due to the 
fact of his being highly assessed and there is no bar to make 
the assessment to the best of his judgment on the basis of his 
enquiry. "Where he is satisfied that the default is not deliberate 
and the assessee has got no assessable income, the Income-tax 
Officer should proceed to assess him at nil even under section 
23(4). Where the Income-tax Officer is convinced on enquiry 
that a particular assessee has got an income of Es- 5000, he 
must assess him on the income of Ks. 5000 and not more under 
section 23(4), no matter if he was assessed on Es. 10,000 in 
the previous year. 

Examiner Of Accounts. 

The Income-tax Act does not recognise the Examiner or 
Inspector of accounts. An assessee • can certainly refuse to 
produce his accounts before such officer and such refusal is not 
equivalent to non-compliance. Unless the Act is amended, the 
Examiner of accounts cannot be regarded as an authority, and 
failure to comply with his requisition does not bring an 
assessee under the ambit of section 23(4). The assessee can 
very well say that he is not bound to produce his accounts 
before the examiner. They are retained for administrative 
convenience and expediency and considering that bulk of the 
works are generally done by them, they must be invested with 
some power. 
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Assessment To The Best Of Judgment- 

When section 23(4) of the Act says that the ‘Tncome-tax 
Officer shall make the assessment to the best of his judgment^^ 
it means that he must proceed while making an assessment in 
a judicial spirit and must be guided by judicial consideration. 
He must exercise the power vested in him by strict judicial 
principles. Heavy assessment under section 23(4) does not 
mean that the Income-tax Officer has exceeded the discretion 
vested in him. The assessment must not be purely arbitrary^ 
it must be legal aud regular. It was held in the case of P. K 
K F. P. Chettyar firm 124 1. C. 267 : A. I. E. 1930 Rag. 33 
and also in the case of S, P. X A. Ff, Ghetyar firm A. i. R. 
1930 R. 35, that where an assessment under section 23(4) is 
entirely arbitrary and does not purport to be founded on any mate- 
rial or reasons beyond the Income-tax Officer's private opinion^ 
the assessment is clearly unwarranted by law. It has been 
held by the Rangoon High Court : “He must make it accord- 
ing to rules of reasons and justice, not according to private 
opinion ; according to law and not humourand that the assessment 
is not to be arbitrary, vague and fanciful, but legal and regu- 
lar” : In re : & P. K. A. If. Ghetyar firm A. I. E. 1930 R. 
33. It must be remembered that the Income-tax department 
should not as a rule take a stand on technical ground under 
section 23(4) when there is a substantial compliance with the 
requisition of notice under seciton 22(4) : In the mattter of 
Mohan Lai Hardio Las, 122 I, C. 810. In such cases if the 
Incame-tax Ofhicer make an arbitrary assessment, brushing 
aside all available data, it does not constitute an assessment 
to the best of his judgment. In the case of Sibaprotap Bha- 

iadii, A. L R. 1924 Mad. 8S0 it was held : “ 

But I must say that having regard to the facts of the case it 
would be just and equitable that this matter should, if possi- 
ble, be reconsidered by the proper authorities and that the 
assessee, who was assessed only on an income of Es. 2800 
in the previous year, which would make him liable only for 
Rs. 72, ought not, owing to his failure to produce his 
account within time which he has explained, be asssessed 
to income-tax of Es. 15000 and odd next year, specially 
when he is prepared to offer his account books for inspection 
and pay ail the expenses of inspection. It cannot be said that 
trade revived so much in the year under question as to raise 
any fair presumption. So fat as Madras is concerned, the 
compliant has been that the trade has been very dull and I 
had numerous applications for extending time for payment. 
Very probably the stiite of things in the mufasil has not been 
better. This is a matter, 1 think, where there has been in- 
justice to tlio petitioner which I am sorry I cannot remedy 
by proceeding under section 45 of the Specific Relief Act”. 
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’ This view of the Madras High Court, however generous and 
pious it may be, failed to give any relief to the assessee. 
But in view of the rulings of the Rangoon High Court, such an 
assessment as this, is clearly unwarranted by law, for the reason 
that an assessment to the best of judgment “is not to be 
arbitrary, vague and fanciful, but legal and regular/"^ 

In the case of Mahamad Hcnjai Haji Makamad Sardar, 
131 I. C. 181 the following reference was made under section 
66 by the Commissioner of Income-tax, Lahore : — making 
an assessment to the best of judgment under section 23(4) 
does the Income-tax Officer possess absolutely arbitrary autho- 
rity to assess at any figures he likes or is he to be guided by 
ayiy judicial principle or rules of equity, justice and good con- 
science It was held : “with respect to this question the statute 
lays down that, when the assessee has made a default men- 
tioned in sub-section (4) of section 22, the Income-tax OflScer 
shall make the assessment ‘to the best of his judgement\ In 
the majority of cases contemplated by that sub-section there 
would be little or no evidence before the Income-tax Officer 
to guide him in determining the income. He has, therefore, no 
alternative but to make an assessment upon the information 
received by him. The proceedings taken by him are not re- 
gulated by strict judicial principles and he has sometimes to 
depend upon materials which would be wholly inadmissible 
in a court of law At the same time he cannot act in a purely 
arbitrary manner. Suppose a person whose income had not 
in the past exceeded Rs. 5000 in any year, makes a default as 
contemplated by the sub-section, the Income-tax Officer would 
perpetuate an injustice if he wouldtake advantage of the default 
and assess the income for the accounting period at a million 
rupees without any justification. It cannot be seriously claimed 
that he has made that assessment ‘to the best of his i^dgment^ 

It has, however, been held in the case of P, K, N, P. K 

Chetyar firm that when the statute says that the Income-tax 
Officer shall make the assessment ‘to the best of his judg- 
ment^ it means that he must make it according to rules of 
reasons and justice, not according to private opinion, accordiog 
to law and not humour^ and that the assessment is to be not 
arbitrary, vague and fanciful but legal and reguiar^^ The 
legislature, in allowing the Income-tax Officer to make the 
assessment to the best of his judgment has no doubt con- 
ferred on him a discretion in the matter of assessing income 
and if the assessee withholds the account books or documents, 
upon which a reliable estimate of income can be -founded, 
the assessment must rei^ to some extent be arbitrary. 

But in S. R K. M firm, 121 1. C. 390 : A. I. R. 1930 Rang. 
35, the court held : “it must nevertheless be reasonable and should 
not proceed purely on the Income-tax Officer's private opinion 

17 
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to the esclusioa of all materials before him. Such an assess- 
ment cannot be said to have been made to the best of his judg- 
ment. There may be cases, such as the one with which we 
are dealing, in which evidence has been adduced, but default 
has been subsequently committed and there is no reason why 
the Income-tax Officer should ignore such evidence and make 

an assessment according to his own whim and fancy 

The High Court is however, entitled to make 

a pronouncement upon the meaning of section 23(4) and to 
lay down that the Income-tax Officer cannot be said to make 
an assessment to the best of his judgment, if he is not guided 
by the dictates of justice and fair play. An assessment rest- 
ing upon the whim and caprice of the Income-tax Officer can- 
not be elivated to the dignity of an assessment made to the 
best of his judgement’^ The I. T. O. in making an assessment 
under section 23(4) has no judical discretion at all. This over- 
rules pro tanto the following cases, P. K. P*. P.P. Gheitier Firing 
124 L C. 267 ; S. P. JT. A, A. M. Chettkr Firm, 121 1. C. 790, 
A. P. A, X Gheitier Firm 110 I. C. 29, P. K N. P. P. Gheitier 
Finn, 125 I. C. 344 — In the matter of Abdul Bari Chaudhry, 
133 L C. 81. But in If. Abdul Qmjiim cd Go. v. Gommissioner 
of L T. ( U. P.) A.I. E. 1933 Oudh, 396, the principle underlying 
the case of Ilaharnad Hayat Haxi Mahamad Sardar, A. I. E. 
1933, Inhere 87, is being enunciated. 

Cancellation Of Eegistkation Under Section 23(4). 

This has been inserted with a view to put a check to fri- 
volous registration petitions and as a matter of fact to detect 
bogus registered firm. But where a registration has been 
allowed by an Income-tax Officer, it must not be cancelled 
until 14 days have elapsed from the issue of a notice by the 
Income-tax Officer to that effect. Allowing 14 days must be 
interpreted that cancellation must not be exparte, the regis- 
tered firm must be given an opportunity to have his say in 
the matter. Cancellation of registration without notice is an 
irregularity aud illegality as well. 

No form has been prescribed for a notice under section 
23(4) for eaiicelling registration. Eefusal to registration is 
ai>pealiible. Similarly an appeal may lie against an order 
cancoliing registration. 

Notice How Served. 

Notice under section 23(2) must be served by registered 
post, personal service by the office peon may also serve the 
purpose- In the case of an unregistered firm a notice can be 
served on any member of the firm as provided in section 63(2) 
of the Act. It is not necessary that notice should be served 
only on the member of the firm who made the return. The 
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word “persons” includes a firm (90 J. C. 549). Section 63 
provides method for service of notice or requisition. This 
section is permissive and not exhaustive and it is open to the 
I. T. O. to adopt any method of service that is effective, so 
long as the assessee is not prejudiced thereby. Thus the 
signature on the margin of an order sheet of the I, T. O. by 
the assessee or by his authorised lawyer would be equivalent 
to proper service — In Bam Khelivan TJgamlah 3 1. T. C. 225. 

Wkere an assesses does mt produce his branch accomit 
before the Income-tax Officer of the ai'ea ichen called 
for and does not produce those branch accounts at the 
head-quarters, as not being specifically called, is the 
assessment to he made under section 2S{4) ? 

An assessee is called upon under section 22(4), to 
produce his branch accounts before the officer within whose 
jurisdiction the branch business is situate and the assessee 
fails to comply with the requisition and the Income-tax Officer 
of the branch area sends his report to the Income-tax Officer 
of the principal place of business to the effect that in the ab- 
sence of book, the taxable income of the assessee^s branch 
business may be taken to be Es. 5000. The Income-tax 
Officer of the principal place of business on receipt of the re- 
port issues a notice under sections 23(2) and 22(4) calling for 
all the accounts within his territorial limits ; the branch ac- 
counts are not called for. The assessee complies with all the 
terms of the notice. Can the Income-tax Officer proceed to 
make the assessment under section 23(3) or should he make 
an assessment under section 23(4). In such a case the In- 
come-tax Officer cannot but make an assessment under sec- 
tion 23(4) in view of the fact that branch accounts were not 
produced before the officer of the branch area. It is submitted 
that in such cases it is the duty of an Income-tax Officer of the 
principal place of business to issue a notice under section 22(4) 
specifically calling the branch account and where there is a 
failure to comply with the requisition, the assessment must 
be made under section 23(4). It is desirable that Income-tax 
Officer should give an opportunity to the assessee to produce 
all his accounts before an assessment is made under section 
23(4). But a ‘'Return” filed by an assessee implies a return 
■of total income including the branch income and a notice to 
adduce evidence in support of the return filed and to produce 
books of accounts necessarily implies that all books of ac- 
counts including the branch accounts are required. 

Accoux-ts To Be Specifically Called, 

From the wording of section 22(4) that “such accounts 
or documents as the Income-tax Officer may require”, it is 
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quite clear that Income-tax Officer should, as a rule, issue a 
notice under section 22(4) specifically mentioning the accounts- 
or documents, he requires. The use of the word “such^^ be-' 
fore accounts or documents goes a groat way to lend counte- 
nance to the contention that specific mention of accounts and 
documents is essential. In the case of Nirmal Kumar Singha, 
20 C. W. N. 5^1 the Calcutta High Court, by an obiter^ 
incidentally observed that specific mention of accounts 
is desirable. The Lahore High Court in the case of Baijnathy 
94 1. 0. 156 decided that an Income-tax Officer while making 
an assessment should proceed on his strict judicial principles 
and should not base his assessment on hearsay evidence. 
The observation of Mr. Justice Walsh of the Lahore High 
Court that an Income-tax OfiScer is a court while proceeding- 
to make an enquiry under section 23(2), cannot be accepted 
in view of the fact that in^ that case the Income-tax Officer 
will have to proceed on judicial evidence and not hearsay 
and inadmissible or irrelevant evidence (94 I. C. 156). 
The view of Justice Walsh that an Income-tax Officer is a 
court while holding an enquiry under section 23(2) cannot 
be seriously maintained as a result of the observations 
made in the case of Mnhamad Hyai Haxi Mahamad Sardar^, 
131 1. C. 181 that “proceedings taken by him are not regulated 
by strict judicial principles and he has sometimes to depend 
upon materials which would be wholly inadmissible in a court 
of law’'. In the case of Sankaralinga and others, A. I. E, 1930 
Mad. 209 it was held by the Madras High Court that “we are 
of opinion that an Income-tax Officer proceeding to assess an 
assessee after making an enquiry as contemplated by the- 
Income-tax Act is not a court^'. 

PowEE Of Abjourivment. 

The Income-tax Officer has inherent power to adjourn any 
proceeding to any future date according to the circumstances 
of each case. Under the Civil Procedure Code, the judicial 
officers have inherent rights under section 151 to adjourn any 
ease and to exercise some other powers not specifically pro- 
vided in the section itself. So far as Income-tax proceedings 
are concerned, an ofticer has the inherent right to adjourn any 
proceeding. In the absence of any rule expressly or implied- 
made, the right of an otfieer to exercise his discretion of 
adjournment remains vested in him. In the case of S M 
Rrkouw Pillai, 122 I. C 449 : A, L E. 1930 Mad. 113, it was 
liciu tliat the power of an officer entrusted with an enquiry 
to adjourn the proceedings, as occasion requires, is so neces- 
sary, eonveiiiont and universally conceded that unless it is 
expressly withheld by statute or rule having the force of law 
it must be taken to vest in him. An Income-tax Officer has! 
therciore, the power of an adjournment in an enqimy under- 
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section 23(3y\ Order 17, rule 1 of the Civil Procedure Code, 
provides that the court has power to grant time at any stage 
•of the suit. 


Orders of Assessment. 

When an assessment order has been passed under section 
23 an assesses who applies to the Income-tax Officer for a 
copy of the order must be supplied by the Income-tax Officer 
with a copy free of charge ; (Income-tax Manual, para 76, and 
vide in this connection the Chapter under head ‘copies^) 
subject to the conditions — ; 

(ij That not more than one copy of an assessment order 
should be supplied free, and 

(ii) that a copy of assessment order of a year previous 
to that in which it was passed should not be supplied 
free of charge unless the applicant satisfies the 
I. T. O, that it is required for his use in some 
proceedings which are pending under the Indian 
Income-tax Act, 1922, with reference to the particular 
assessment covered by the order and which are not 
time barred. 

Proposed representations to higher authority which are 
not covered by any provision of the Act will not be regarded 
as proceedings under the Act. 

Copy of Branch Income. 

When branch report is merely referred to in the assessment 
order by the assessing I. T. O., a copy of it should be granted 
to an assessee free of charge on application. No separate 
copy of the report can be granted, when substantial portion 
of the report is enbodied in the assessment order. 

Copy of Depreciation Order. 

A copy of depreciation order can be granted on assessees 
iurnishing searching and copying fees. 

23A. {!) W^here the Income-tax Officer is satisfied 
that any firm or other association of 
■dWdudmeSsTf individuals carrying on any business, 
certain firms, associ- other than a Hindu undivided family 
panlel ^ company, is under the control of 

one member thereof, and that such 
firm or association has been formed or is being used for 
the purpose of evading or reducing the liahilitj’’^ to tax 
of any member thereof, he may, with the previous ap- 
proval of the Assistant Commissioner, pass an order 
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that the sum payable as income-tax by the firm or asso- 
ciation shall not be determined, and thereupon the share 
o£ each member in the profits and gains of the firm or 
association shall be included in his total income for the 
purpose of his assessment thereon. 

Explanation . — A member of a firm or association 
who owns the whole or the major portion of the capital 
of the firm or association shall not by reason only of 
that fact be deemed to control the firm or association. 

(2) Where the Income-tax Officer is satisfied that 
a company is under the control of not more than five of 
its members and that its profits and gains are allowed 
to accumulate beyond its reasonable needs, existing and 
contingent, having regard to tlie maintenance and deve- 
lopment of its business, without being distributed to the 
members, or that a reasonable part of its profits and 
gains, having regard to the said needs, has not been 
distributed to its members, in such manner as to render 
the amount distributed liable to be included in their 
total income, and that such accumulation or failure to 
distribute is for the purpose of preventing the imposition 
of tax upon any of the members in respect of their 
shares in the profits and gains so accumulated or not 
distributed, the Income-tax Officer may, with the previ- 
ous approval of the Assistant Commissioner, pass an 
order that the sum payable as income-tax by the com- 
pany shall not be determined, and thereupon the propor- 
tionate share of each member in the profits and gains 
of the company, whether such profits and gains have 
been distributed to the members or not, shall be included 
in the total income of such member for the purpose of 
his assessment thereon : 

Providal that this sub-section shall not apply to any 
company which is a subsidiary company or in which the 
public are substantially interested. 

Explanation . — For the purpose of this sub-section, — 

(a) a company shall be deemed to be a subsidiary 
company if, by reason of the beneficial owner- 
ship of shares therein, the control of the com- 
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pany is in the hands of a company not being a 
company to which the provisions of this sub- 
section apply or of two or more companies none 
of which is a company to which those provi- 
sions apply ; 

(b) a company shall be deemed to be a company in 
which the public are substantially interested if 
shares of the company (not being shares en- 
titled to a fixed rate of dividend, whether with 
or without a further right to participate in pro- 
fits) carrying not less than twenty-five per cent, 
of the voting power have been allotted uncondi- 
tionally to, or acquired unconditionally by, and 
are at the end of the previous year beneficially 
held by, the public (not including a company to 
which the provisions of this sub-section apply), 
and if any such shares have in the course of 
such previous year been the subject of dealings 
in any stock exchange in British India or are 
in fact freely transferable by the holders to other 
members of the public ; 

(c) unless the contrary is proved, a company shall 

be deemed to be under the control of any per- 
sons where the majority of the voting power or 
shares is in the hands of those persons or of 
relatives or nominees of those persons ; 

((Z) “nominee” means a person who may be required 
to exercise his voting power on the directions 
of, or holds shares directly or indirectly on be- 
half of, another person. 

(5) The Assistant Commissioner shall not give his 
approval to any order proposed to be passed by _ the 
Income-tax Ofldcer under this section until he has given 
the firm, association or company concerned an opportu- 
nity of being heard. 

(4) (i) Where any member of a firm or association 
of individuals makes default in the payment of ^ tax on 
his share of profits and gains which has been included 
in his total income under the provisions of sub-section 
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{1\ such tax may be recovered from the firm or asso- 
ciation, as tlie case may be. 

(ii) Where the proportionate share of any member 
of a company in the undistributed profits and 
gains of the company has been included in his 
total income under the provisions of sub-section 
(2), the tax payable in respect thereof shall be 
recoverai)le from the company and may be re- 
covered from such member, if there are not 
sufficient funds in the hands of the company to 
pay the tax, or if the winding up of die company 
has commenced. 

(■m") Where tax is recoverable from a company, firm 
or other associr.tion under this sub-section, a 
notice of demand shall be served upon it in the 
prescribed form showing tlie sum so payable, 
and such company, firm or association shall be 
deemed to be the assessee in respect of such 
sum, for the purposes of Chapter VI. 

(5) Where tux has been paid in respect of any un- 
distributed profits and gains of a company under this 
section, and such profits and gains are subsequently 
distributed in any year, the proportionate share therein 
of any member of the company shall be excluded in 
computing his total income of that year. 

Objects Axd Eeasoxs. 

“As regards sub-section (1), we agree, in the first place, with 
those criticisms whicli point out that there may be perfectly 
genuine firms of which one member only is competent to bind 
the firms by his act, while on the other hand, wo consider that 
the sub-section as drafted^ could easily be evaded by an unwritten 
agreement or understanding under which a deed of partnership 
giving such powers to all the partners could be rendered a 
practical nullity and the actual power placed in the hands of 

one partner only The real purpose of the sub-section 

she uld be clearly stated and its provisions confined to cases 
where a firm or association has been formed and is used really 
and principally in order that one or more of its partners may 
evade the incidence of the Income-tax. Finally we have added 
an explanation to make it clear that firms such as are common 
m IiKiia in which one man puts up the whole or the major 
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portion of the capital and is the principal partner in possibly 
a dozen or more firms -with working partners associated with 
him, are not necessarily to be deemed to have been formed for 
the purpose of evasion. 

As regards sub-section (2) of the proposed new section 
23(A), we are convinced that the criteria contained in clauses 
(^3^), (Z>), and (c) of the sub-section as orginally proposed would 
fail to achieve the desired object. Those clauses would in fact 
have limited the operation of the sub-section to private com- 
panies only, because, as many of the objectors have failed to 
observe, the conditions were to be alternative and not cumula- 
tive. On the the other hand, it would have been perfectly easy 
for any person to form a public company having none of these 
attributes and yet actually under the control of a single person. 
As in the case of sub-section (1), we are also impressed with the 
importance of having the real purpose of the enactment clearly 

■stated in the body of the sub-section . The most 

important feature of the sub-section as now drafted is perhaps 
the proviso that it is not to apply to a company which is a 
subsidiary company on which the public is substantially 
interested. 

Sub-section (3) provides that any firm, association or com- 
pany must be given an opportunity of being heard before orders 
•are passed under the section. Sub-section (4) provided in the 
case of a firm or association that the additional tax payable by 
a member, may,, in default of payment by him, be recovered by 
the firm or association, and in the case where the individual 
members of a company have become liable to additional tax in 
respect of undistributed profits, that the proportionate part 
of the tax payable on such undistributed profits shall be 
recoverable only from the company. Sub-section (5) provides 
that where undistributed profits have been included in 
the total income of individual members of a company 
they shall not, if they subsequently distributed be taxable 
again in the hands of the individual/' (Report of the Select 
Commitee.) 

Assessment of Bogus Companies and Firms. 

The object underlyng the introduction of this section is to 
prevent the avoidance of income-tax and super-tax by companies, 
firms or other association of individuals by the adoption^ of 
certain devices. When the LT.O. is satisfied that a company, firm 
or other association of individuals is adopting any of the devices 
mentioned in sub-sections (1) and (2) of section 23 A he should 
obtain the approval of the Asst- Commissioner to assess the 
individual members on their share of the profits and gains and if 
it is accorded, proceed to assess accordingly. The Asst. Com- 
missioner should give the firm, company or association of indi- 
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viduals as the case may be, a hearing before he directs the 
LT.O. to refrain from determining the sum payable as income- 
tax by it and make the assessment on the members. 

Section 23-A is not one of the sections mentioned in section 
58. Consequently “Income-tax^^ in section 23-A (1) and (2) 
means “Income-tax and Super-tax^^ It follows that the LT.O. 
under these sub-sections must refrain from determining the 
amount of their income-tax or super-tax payable by the firm> 
association or company — ^I.T.M, para 71-A. 

Scope And Extent Op Its Application. 

The introduction of a new section is expressly meant to put 
a check to seemingly lawful but fraudulent means of hood- 
winking the claims of the Crown. Sub-section (1) is inappli- 
cable to Hindu undivided family and companies. It applies to 
firms only, such firms are to be under the control of one member 
thereof and where such firm has been formed avowedly “for the 
purpose of evading or reducing the liability to tax of any mem- 
bers thereof.^’ The Income-tax Officer with the previous appro- 
val of the Assistant Commissioner may proceed to pass an 
order. Where one man contributes the major portion of the 
capital, it must not be presumed that the formation is for the 
purpose of evasion. 

Sub-section (2) is applicable to companies alone so that the 
rights of Crown are not affected in any way by any lawful but 
fraudulent means. The Income-tax Officer must be satisfied 
that the company is under the control of not more than 5 of its 
menabers. He has further to see that the accumulation of pro- 
fits is not beyond its “reasonable needs” or where reasonable 
part of its profits has not been distributed amongst its member 
and that the accumulation is for the purpose of evading tax the 
Income-tax Officer with the previous approval of the xissistaut 
Commissioner may assess the individual member of a company 
as a separate assessee. Explanation {b) points out about com- 
panies which are substantially interested where public have got 
control over such shares with having 25 per cent of the voting 
strength. 


Appeal. 

As section 23A gives a very wide power to the Income-tax 
<.)fficer the legislature has enacted a new section 33A allowing 
the assessee right of appeal against any order passed under sub- 
section (I) or (2) of section 23A within 30 days from receipt of 
the notice of such order. Thus section 23 (A) is appealable. 
(For details vide section 33A). 
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24 (i) Where any assessee sustains a loss of pro- 
fits or gains in any year under any of 
compuMfgagSate be heads mentioned in section 6, he 
income. shall be entitled to have the amount 

of the loss set-off against his income^ 
profits or gains under any other head in that year, 

(2) Where the assessee is a registered firm, and 
the loss sustained cannot wholly be set-off under sub- 
section (i), any member of such firm or any person wlio^ 
being a minor has been admitted to the benefits of part-- 
nership in such firm shall be entitled to have set-off 
against any income, profits or gains of the year in which 
the loss was sustained in respect of which the tax is pay- 
able by him such amount of the loss not already set-off 
as is proportionate to his share in the firm or to his share 
of the benefits of partnership, as the case may be. 

ScopjE And Extent Op Its Application. 

Section 24 provides that an assessee is entitled to claim set- 
off of any loss sustained by him under any head of income 
against profits or gains from any other head. Section 24(1) is 
intended to apply to unregistered firm, whereas section 24(2) is 
expressly meant for registered firm. Thus where an assessee in 
an unregistered firm incurs a loss of Rs. 4000 and the assessee 
has eight annas share in the firm, he is entitled to claim set- 
off of loss of Rs. 2000 against the income which he has indivi- 
dually made. 

It has been said under section 9(1) that the annual value of 
the property of an assessee cannot be reduced to a minus figure 
and that no loss under the head can be set-off against incomer 
profits or gains of any other head. But in the case of Karam 
JElahi McJiamacl Safi, 116 I. C. 547 it was held that a factory loss 
can be set-off against the profit from house property. In the 
case of AmnachaUam Cheityar, 47 Mad. 660, it was held that 
a partner of an unregistered firm would be entitled to set-off 
lossess incurred in partnership businessagainst the profit earned 
by him individually in other business ; similarly in the case of 
Mu 7 iishawami Chety, A. I. R. 1924 Mad. 205, 1 1. T. C.^ 227 it 
was held that loss from a business can be set-off against income- 
from other business. 

The Madras High Court has held that section 24(2) is appli- 
cable to the case of a registered firm but under section 24(1) it 
has been decided that a partner in an unregistered^ firm^ can 
claim set-off of his share and can claim as well set off* just like a 
partner in a registered firm. 



THE INDIAN INCOME-TAX ACT 


[S. 24 


PAUTNEPuSinp Loss In Unregisteeed And 
Eegisteued Firms. 

“Where an individual is a partner in two separate firms of 
which one i^ rojiistered and the other unregistered and^ has no 
sci:arte ]K‘rsonal income, he should be allowed, in dealing with 
nny app!i<*ation for refund under section 48, to set-off his share 
of any nett loss incurred by the unregistered firm against his 
share* of tlie profits of the registered firm. For example, A 
having a half sliare in an unregistered firm which incurred a net 
loss of Rs. in one year, had in the same year no personal 
income liable to assessment to income-tax in his own hands, 
but had a similar share in another registered firm which had 
made a net profit of Es. 10,000. Such cases will be rare and 
slioiild be d<*nlt with on the basis of real income, i.e., in the case 
abov(‘(iuc^ted-l should getarefund so adjusted that he shall suffer 
finally tax of 5 pies in the rupee on his real income of Rs. 6000 
minus Es. lOUU /.c., 4000, The same principle would apply if 
))Oth firms were registered. Where the situation is reversed, 

wiicro the registered firm makes a loss and the unregistered 
firm a profit obviously no relief can be given. Nor can an un- 
registered firm claim to set-off losses of the individual partner 
agaiiist tlie income of the firm. But a partner in a registered 
firm should be allowed to set-off loss incurred in his individual 
capacities against his income as partner in dealing with any 
application under section 48/^ (I.T. Manual.) 

Construction Of Section 24. 

Section 24 of the Income-tax Act must be construed in the 
widest and most liberal manner — In re : Khan Sakeb Mohamad 
Nagni^ 32 P,L.R. 41S. 

Bad Debts And Set Off. 

The Act nowhere, in terms, authorises the deduction of bad 
debts uf a business, such a deduction is necessarily allowable. 
What are oliargoable to income-tax in respect of a business are 
profits aud gains oi the year and in determining profits or gains 
of a vrar. aecouiit must be taken of losses iucurred and losses 
mufst be iucurred in the year of account. 

hctiicr a debt is a bad debt and if so, at what part of 
time it became a bad debt, are questions which iu their Lord- 
shi’ps view, are questions of fact, to be decided by the appi'opri- 
ate trimmal nud not by the ipse dixit of any one else ^^ — In re : 
Sir S. J/. Chitniris, 121 I.C. 772 (P.C.J 

liiG more absence in the Act of a provision for loss in res- 
pect ot a timc-])arred debt is no ground for disallowing it, but 
whether such loss cau be claimed in any particular year or not 
i-i 15 <iUcstioii ot tiict to be determined upon the circumstances 
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of each case. It is apparent, therefore, that it is permissible 
under section 2L—Commimoner of L Tax, Bombay v. Kheni* 
chancl Ramlas, A.I.K. 1933, S. 148. 

Set-Off Of DEPRECiATiOi?'. 

Where an assessee carries more than one business and the 
profits therefrom are not at all sufficient to cover depreciation, 
excess depreciation can be set-off against the profits of his 
other business. In the matter of A. IL S. Chetyar. 123 T. C. 
801. But in the case of Ballarpar Collieries, 122 I. C. 
689, the Income-tax authorities, while computing the taxable 
income of the assessee did not allow the claim for depreciation 
but made an observation that the claim should be carried 
forward to be considered only in the year of profit. But the 
High Court held that the provision of section 24 is clearly 
applicable. 

What Is Loss. 

An assessee may sustain losses for various reasons and a 
claim for set-off can certainly be made on all losses provided 
these are losses incurred solely for the purpose of earning pro- 
fits. It has been held in the case of Gangcisagar, 120 I. 0. 435 : 
A. I. R. 1929 All. 969, that where an assessee purchases shares 
and the price exceeds the face value, the excess is no loss. 
In the case of Forbes, A. L R. 1929 Pat. 1419, it was held that 
a commission paid to a banker for realising interest on Govern- 
ment securities is not a loss of profits or gains. It has been 
held that where there is a bonafide loss, a man can always set 
it off against his income, profits or gains under the same head 
and in exceptional cases where the loss is so heavy that it more 
than counter-balances the whole of the profits under ^ that head, 
it may be carried over to another head for full relief— re : 
MahamwaclNaqiii, 132 I.C. 1. Where propertiesof two business 
are distributed on their dissolution, interest sought to be deduc- 
ted, represents capital loss and not trading loss and conseciuent- 
ly the assessee has no claim to a set-off u/s 24 Ih i'e : K, Siclhci 
Qoiider & Sons, 137 I, 0. 680. (the cases of Commissioner In- 
land Reveynie v. Btirrel 9 T. C. 27 ; In re : Armitage, 3 ch. 357 
and In re : Crichton’s Oil Co. 2 ch 86, are approved). 

BuRDEisr Op Proof Op Losses. 

An assessee is entitled to have his losses set-off against 
his income in any year, but he is not competent to clami 
rWit unless he proves the losses and the losses cannot be held 
to be satisfactorily proved by merely showing the figures ot 
purchases and sales during the year without showing the 
opening balance. ‘'When once income has been admitted, 
the burden of proving losses is on the assessee, who alleges 
them and the losses cannot be said to be satisfactorily proved 
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unless all the iiarticulars with regard to them are clearly shown 
and a very important particular with regard to such losses 
Jiiiist bo the opening balance at the beginning of financial 
year the losses arc said to have occured” : (In the imtter of 
Jtailhnkn'sfi/ia Rnmnnmijmi, 117 I, 0. 217 : A. I. R. 1929 Nag. 


Loss How To Set-Off 

IVhere more businesses than one are carried on, it has to be 
ascertained whether they have resulted in a profit or whether 
one or soincj of them have resulted in a profit 'and others in a 
loss. If it is discovered that there has been a loss in one or 
more of them, that loss can be set off under section 24, against 
profits or gains of other business of whatever description. 

The word.-i “loss of profits or gains” in section 24 mean 
trading loss ; but capital loss as opposed to trading loss cannot 
be allowed. 

24A. (i) When it appears to the Income-tax 

Assessment in ease Officer that any person may leave 
V/ • British India during the current 
jriti,. nc u. financial year, or shortly after ' its 

expiry, and that he has no present intention of returning, 
the Income-tax Officer may proceed to assess him on 
his total income for the period from the expiry of the 
last previous year for which he has been assessed to the 
probable date of his departure from British India. For 
each completed previous year included in this period an 
assessment shall be made on the total income of sucli 
person at the rate at which it would have been charged 
had such income been fully assessed, and for the period 
from die expiry of the last of such previous years to the 
probable (kite of departure, the Income-tax Officer shall 
estimate the total income of such person and assess it at 
the rate in force for the financial year in which such 
assessment is made : 

Provided that nothing herein contained shall authorise 
an Income-tax Officer to assess any income, profits or 
gains which have escaped assessment or have been 
assessed at too low a rate in respect of which he is 
debarred from issuing a notice under section 34. 

(2) For the purpose of making an assessment 
under sub-section (i), the Income-tax Officer may serve 
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a notice upon sucii person requiring him to furnish, 
within such time not being less than seven days as may 
be specified in the notice, a return in the same form and 
verified in the same manner as a return under sub-section 
(2) of section 22, setting forth (along with such other 
particulars as may be provided for in the notice) his total 
income for each of the completed previous years 
comprised in the period first referred to in sub-section 
( 1 ) and his estimated total income for tlie period from 
the expiry of the last such completed previous year to 
the probable date of his departure : and the provisions 
of this Act shall, so far as may be, apply as if the notice 
were a notice issued under sub-section (2) of section 22. 

Assessment In Case Oe Departure From British India. 

The introduction of this section has been made primarily 
for providing assessment in case of departure from British 
India. Under this section, (section 24 A 1), when it appears 
to the income-tax officer that any person may leave British 
India during the current financial year or shortly after its 
expiry and that he has no present intention of returning, the 
income-tax officer may proceed to assess him on his total income 
for the period from the expiry of the last previous year for 
which he has been assessed, to the probable date of his 
departure from British India. 

Procedure. 

The new section 24A is aimed primarily at enabliug assess- 
ments to be made- at once, on the income of persons from whom 
it may be difficult to recover ^‘income-tax and super-tax^' after 
they have left British India {e.g. members of a touring theatri- 
cal company 

When such an emergency arises, the income-tax officer 
may serve a notice upon such person requiring him te furnish, 
within such time not being less than seven days as may be speci- 
fied in the notice, a return in the same form and verified in the 
same manner as a return under sub-section (2) of section 22. 

The person on whom the notice is served, shall have to set 
forth his total income for each of the completed previous 
years comprised in the period first referred to in 
sub-section (1) and his estimated total income for the 
period from the expiry of the last such completed 
previous year to the probable date of his departure. 

A notice, under this section requiring a person to furnish a 
return within a prescribed time, shall be considered a 
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vctiii'!! nndfir section 22 (2) and all the rights and 
liai>lities of that section will follow as a matter of 
CO nr sc. 

'"24B. (i) Where a person dies, his executor, admi- 
Tiix of (ifoeaseil nistrator or other legal representative 
la-r.-on loyiiiiie i,y phall be lia])le to pay out of the estate 
reifffcs-.nt.ativc. deceased person to the extent 

to which the estate is capable of meeting the charge the 
tax assessed as payable by such person, or any tax which 
would have been payalde by him under this Act if he 
had not died. 

(2) Where a person dies before he is served with a 
notice under sub-section (2) of section 22 or section 34, 
as the case may l»e, the Income-tax Officer may serve on 
his executor, administrator or other legal representative a 
notice under subi-section (2) of section 22 or under 
section 34, as the case may be, and may proceed to 
assesss the total income of the deceased person as if such 
executor, administrator or other legal representative 
were the assessee. 

[ 3 ) Where a person dies, without having furnished 
a return which he has been required to furnish under the 
provisions of sub-section (2) of section 22, or having 
furnished a return which the Income-tax Officer has 
reason to believe to be incorrect or incomplete, the 
Income-tax Officer, may make an assessment of the total 
income of such person and determine the tax payable by 
him on the basis of such assessment, and for this purpose 
may require from the executor, administrator or other 
legal representative of the deceased person any accounts, 
dueii meats or other evidence which he might under the 
provisions of sections 22 and 23 have required from the 
dfceaseil person. 

SitixiFicAXCE OF Section 24 B (1) 

Clause (It of section 24B provides the extent and liability 
of executors, administrators and other legal representative's 
of a deceased assessee. This clause evidently covers such 
cases where assessment is made on a person, wno dies siibse- 
uncutly but before realisation of the demand. But this clause 

■'ipi'uriirirutiiin of a new sectiou to provide assessments in eases, where 
tlierc was no leifal sanction before. 
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does not authorise the I. T, O. to make an assessmant on a 
person who is long dead ; the procedure of assessment of 
persons served with a notice u/s 22{2) has been laid down in 
danse (3). 

The only equitable construction possible under clause (1) 
is that where an assesraent is completed on a person according 
to the provisions of the Act and subsequently it transpires 
that the person so assessed is dead, before or after the service 
of the notice of demand u/s 29 of the Act, tax charged on 
such a deceased person, has been made payable by his executor, 
administrator or other legal representative. 

Clause (1) is not a charging section, but rather a machinery 
one. It provides the method for the recovery of the tax due 
by the deceased assessee. If any importance can be attached 
to the “marginal note^^ of the clause, it will be found that this 
clause implies that tax of deceased person is payable by re- 
presentative. The incorporation of this clause supplies the 
lacuna by giving legal sanction enabling the Income-tax OfiScer 
to realise tax of the deceased assessee as a mattter of right. 

Implicatioiv of Section 24B(2}. 

As a general practice, the taxing department maintains 
a Register of persons, who are served with notices under 
section 22 (2) 

Section 24B (2) lays down the procedure to be followed 
when a person dies before he is served with a notice u/s 22(2) 
or under section 34. When such a contingency arises, the 
Income-tax Officer may serve notice under section 22 (2) or 
under section 34, on the executor, administrator or other legal 
representative of the deceased person and may proceed to 
assess the total income of the deceased person, as if such 
executor, administrator or other legal representative were the 
assessee. 

This is rather a provision for the assessment of the deceased 
assessee in the hands of his executor, administrator or other 
legal representative, as distinguished from a case of succession 
under section 26 of the Act. 

Obviously the intention of the Legislature is to assess the 
“total income of the deceased person through his executors 
etc. It follows therefore as a necessary corollary that execu- 
tors, administrators or other legal representatives cannot be 
treated as successor. 

The underlying motive for inserting clause (2) of section 
24B is to nullify the provision of section 26 of the Act which 
provides that a successor is liable to tax for “busineSvS, pro- 
fession or vocation^^ and nothing else. 

18 
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Tills clause enables the Income-tax Officer to assess the 
deceased person through executors efcc., a ditinct departure 
from the previous Act. Before this amendment, the Income- 
tax Officer could fall back on the successor under section 26 
of the Act which still makes the successor liable when he 
succeeds his predecessor in “business, profession or vocation/^ 
Thus on the death of a lawyer or a medical practitioner, the 
successor could not be made liable for the professional income. 
This present amendment removes the loophole of the previous 
Act 

Procedure to he followed, when a person dies without 
furnishing a Return u/s 22(2) or furnishing an incomplete or 
incorrect return : — 

Under the previous Act, there was no provision, express 
or imi)lied in case of any such contingency. Of course the 
Income-tax Officer was entitled to accept the Return, where it 
was duly furnished, and make an assessment under section 
22(1) and in case of non-compliance within the due date, a 
best judgment assessment before the death of the assessee was 
permissive in practice- 

Biit tlie Indian Income-tax Act does not run pari passu 
with the English Act, still where reference to the English Act 
is possible, it should be utilised properly. 

Rule IS of the General Rules of England runs thus — 

‘‘Where any person dies without having delivered a state- 
ment of all his profits or gains chargeable to tax with 
a view to an assessment thereon in due course, an 
assessment in respect of the profits or gains which 
arose or accrued to him before his death may be 
made at any time within the year of assessment or 
within three years after the expiration thereof, upon his 
Executors or Administrators and the amount of the 
tax thereon shall be debt due from and payable out 
of the Estate.^^ 

1 his is akin to the present clause. Before this amendment, 
there was a regular legal difficulty and consequently 
recovery of tax by the normal procedure was out of 
question, except in case of voluntary' deposit. 

To strengthen the liands of the Executive, this clause 
specifically provides for such an emergency. 

flection 24Bi;j) now enables the Income-tax Officer to 
make an assessment on the total income of a deceased 
person, and for this purpose may require from the 
Executor, Administrator or other legal representative 
of the deceased person any accounts, documents or 
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other evidence which he might require under the 
provisions of sections 22 and 23 from the deceased 
person. 

Retrospective Ok Prospective. 

Section 24B cannot be retrospective in operation and it 
came into operation from llth of September 1933, when it 
received the assent of the Governor General in Council. 

Assessee— Meaxiis^g Of Legal Eights Axd Liabilities. 

The term ‘ assessee^^ as defined under section 2(2J ‘hneans 
by whom Income-tax is payable^^ and in terms is applicable 
to a living person. 

In the miscellaneous Chapter under head ‘'Anomalies in the 
Act^^ an attempt has been made to show how loosely and 
vaguely the word ‘ assessee^^ has been used. The incorporation 
of section 24B has widened to some extent the scope of the 
term “assesseo’^ and thereby creating more complications. 

So far as the term “assessee^^ is considered, it has been 
used so loosely all throughout the Act that one is constrained 
to give one meaning in one place and another meaning in 
another place. 

Section 22 does not speak of “assessee^\ It refers to per- 
son liable to pay Income-tax and having regard to the definition 
of the term “assessee^^ in section 2 (2), service of notice ii/s 22 
does not make the person an “assessee^^ then and there. 

Where an assessment is made under section 23(1), the 
person so assessed is an “assessee’^ But when an assessment 
is made at nil under section 23(1), the person so assessed 
cannot be called an “assessee^^ if the terra ‘ assessee^' as defined 
in section 2 is strictly interpreted. Sections 23(2) and 23(3} 
speak of person and not of ‘ assessee^\ 

Section 24 of the Act speaks of “assessee^^ when he shares 
profits in one head and loss under another head, no matter 
whether he is liable to tax ultimately or not. 

Section 24A speaks of “any person^^ only, while section 
24B(1) speaks of a “person^^ only. But section 24B(2) speaks 
of a “person” and of an “assessee” and section 24B (3) 
mentions a person. 

Section 24B (2) has by implication made the Executor, Ad- 
ministrator or other legal representative “assessee” although 
the assessment is made on the total income of the deceased, 
through the Executor etc., and such Executors etc., are to be 
deemed as assessees, for the purpose of this section only and 
consequently all the rights and liabilities of an ‘ assessee” as 
defined in section 2, will automatically follow. 
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Section 25(3) speaks o£ ‘assessee” but other clauses refer 
only to ‘’person^\ 

Sections 27, 28 and 29 of the Act speak of “assessee\ 
Section 27 especially says that a person served with a notice 
u/s 29 is an '‘assessee" In the absence of any express provi- 
sion, the heirs are not assessee, except where assessment has 
been made under section 24B(2). 

From the wording of section 24B(2), it appears that the 
Legislature intends that the term ‘assessee” is applicable to 
cases coming under section 24B{2) and consequently 
executors, administrators, and other legal representatives are 
to be treated as ‘assesse” when an assessment is made u/s* 
23 read with section 24B(5). 

Thus where an assessment u/s 23(4) is made on a person 
who dies, subsequently the heirs etc., are not entitled to file 
a petition n/s 27 or an appeal ii/s 30. 

The Act goes so far as to authorise representative of a 
deceased person or person disabled to receive such refund or 
to make such claim for the benefit of such person or his estate. 
Thus the new section 49B provides right to relieve or claim 
refund by the executor, administrator or other legal repre- 
sentative of an assessee who is dead etc. 

But there is no such provision in section 27 and it is an 
axiomatic truth that the expi'ess mention of one thing implies^ 
the exclusion of another. 

25. (JO Where any business, profession or 
vocation no which income-tax was 
Ass^meiit in ca^ at any time charged under the 

nesH. provisions of the Indian Income-tax 

Act, 1918, is discontinued in any 
year, an assessment may be made in that year on the 
basis of the income, profits or gains of the period 
between the end of the previous year and the date of 
such diseontimianee in addition to the assessment, 
if any, made on the basis of the income, profits or gains 
of the previou.s year. 

(2) Any person discontinuing any such busi- 
ness, profession or vocation shall give to the Income* 
tax Officer notice of such discontinuance within fifteen 
days thereof, and, where any person fails to give the 
notice required by this sub-section, the Income-tax 
Officer may direct that a sum shall be recovered from 
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him by way of penalty not exceeding the amount of 
tax subsequently assessed on him in respect of any 
income, profits or gains of the business, profession or 
vocation up to the date of its discontinuance. 

(5) Where any business, profession or vocation 
on which tax was at any time charged under the 
provisions of the Indian Income-tax Act, 1918, is 
discontinued no tax shall be payable in respect of the 
income, profits and gains of the period between the end 
of the previous year and the date of such discontinuance, 
and the assesses may further claim that the income, 
profits and gains of the pervious year shall be deemed 
to have been the income, profits and gains of the said 
period. Where any such claim is made, an assess- 
ment shall be made on the basis of the income, profits 
and gains of the said period, and if an amount of tax 
has already been paid in respect of the income, profits 
and gains of the previous year exceeding the amount 
payable on the basis of such assessment, a refund 
shall be given of the difference. 

(4) W’^here an assessment is to be made under 
sub-section (l) or sub-section (5), the Income-tax officer 
may serve on the person whose income, profits and 
gains are to be assessed, or, in the. case of a firm, on 
any person who was a member of such firm at the lime 
of its discontinuance, or, in the case of company, on 
the principal officer thereof, a notice containing all 
or any of the requirements which may be included in 
a notice under sub-section (2) of section 22, and the 
provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under 
'that sub-section. 

IsoTEs And Pboceduee. 

As a matter of fact and of law, a new business is not 
assessed on the year it is started, which means, there cannot 
be any assessment of the business in the first year of its exis- 
tence because of the fact that there is no ‘previous year’. 

This general rule has its exception under section 25 of the 
Act. Sub-section (1) of section 25 empowers the Income-tax 
Officer to make an assessment of the business which is said 
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to have been discontinued during the year. This means an 
assessment for the previous year and an additional assessment 
for the year in which a business, profession or vocation is 
closed down. Section 25(1) refers to profits and gains which 
are taxable under sections 10 and 11 and further this section 
is inapplicable and inoperative where Income-tax was not 
levied under the Act of 1918. The Income-tax Officer has a 
discretion to assess any business of the above description ^ under 
section 25(1) in case there is any reasonable apprehension of 
loss of revenue, otherwise, the Income-tax Officer will not 
exercise this special provision. The rate of tax will be that 
which is in force in the year of assessment. Touring companies,, 
moving cinemas, theatrical parties and jattra parties and other 
business in general, come within the purview of section 25(1). 
It has been held in In the matter of Dinanath Hemraj that 
where a firm ceases to function its business, tax for the period 
of business can be levied. (100 I. C. 756). 

Section 25(2). 

This section places a statutory obligation on the assessee 
to communicate to the Income-tax Officer by way of notice 
within 15 days from the date of discontinuance otherwise the 
I- T. O,, may impose a penalty for such failure. Any imposi- 
tion of penalty is, however, appealable. 

Section 25(3) 

While section 25(1) relates to such business, profession 
or vocation not chargeable to Income-tax under the Act 
of 1918, section 25(3) relates to such cases alone which were 
charged to Income-tax under the provision of the Act of 1918. 
Under this sub-section where a business, vocation or profes- 
sion is discontinued in any part of the year, the assessee can 
claim refund for the broken period by showing that he has 
sustained a loss. 

An assessee should get the benefit of this section, if he has 
both a business and a profession and discontinues only one of 
them. If he has more businesses than one and discontinues 
one or more but not all of them provided they are all distinct 
genuine businesses for which separate accounts are maintained 
and are not mere branch businesses, the assessee must be 
allowed the benefit of section 25(3). 

^ There is no period of limitation as to time when an ap- 
plication under this section is to be made. But as a matter 
of practice an application can be made, provided it is made 
not later than the end of the year following that in which the 
business, profession or vocation is discontinued. 

“Provisions of section 25 apply to the complete stoppage 
or discontinuance of a business, profession or vocation and 
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do not apply to any change in the proprietorship. Where 
there is any change in the proprietorship merely, the provi- 
sion of section 26 applies/^ 

Discontix va^cb . 

Where a company carrying on a business went into volun- 
tary liquidation and the liquidator transferred the business to a 
new company which continued the business it was held that 
this was not a case of discontinuance within the meaning of 
section 25 but is really a case under section 26 : In re, J\L H, 
Shanjana and Company^ Ltd, 50 Bom. 87 : 95 L C. 517. 
Discontinuance means a complete stoppage of the whole busi- 
ness and cannot include cases of partial stoppage — Highland 
Raihcay Co, v. Special Commissioner, 2. T. C. 151. But 
whether two or more distinct trades or businesses are carried on 
or whether there are truly two departments of one business, is 
a question of fact — Howden Boiler and Armaments Co. Lid, v, 
SteivarU 9 T. C. 205 and Scales v. George Thompson S Co, Lid,, 
13 T. C. 83. 

In Kahmal Shorimal v. Commissicmei* of J. T,, Punjab, 
3 I. T. C. 341, when a son relinquishes his right, title, and 
interest in favour of his father with power to realise arrears, 
there is no discontinuance within the meaning of section 
25(3J. 


Assesses. 

Although strictly speaking the word assessee means a 
person by whom income-tax is payable, under this section 
the expression has been so loosely and vaguely used that it 
can be safely taken to include heirs and personal representa- 
tives of the assessee. It was held in the case of Goviuda 
Saran, 105 I. C. 556 that heirs of a deceased assessee may be 
allowed to claim refund and to participate. The Patna High 
Court in A. I. K. 1930 Pat. 81 held that proceedings do not 
abate on the death of the assessee and heirs must be allowed 
to be heard. By an analogy it can be construed that heirs have 
the same rights and privileges as enjoined on the assessee. 
Attention is also drawn to the case oi Mi tchel and others v, 
Macnel cf: Co„ 31 C. W. N. 630. 

25A. (1) Where, at the time of manking an assess- 

Assessment after m^nt under section 23, it is claimed 
partition of a Hindu by Or on behalf of any member of a 
undivided family. Hindu family hitherto assessed as 

undivided that a partition has taken place among the 
members of such family, the Income-tax Ofideer shall 
make such inquiry therein to as he may think fit, and 
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if he is satisfied that a separation af the members of the 
family has taken place and that the joint family property 
has been partitioned among the various members or 
groups of members in definite portions he shall record 
an order to that effect : 

Provided that no such order shall be recorded until 
notices of the inquiry have been served on all the mem- 
bes of the family. 

(2) "Where such an order has been passed, the 
Income-tax Offier shall make an assessment of the total 
income received by or on behalf of the joint family as 
such, as if no separation or partition had taken place, and 
each member or group of members shall in addition to 
any income-tax for which he or it may be separately 
liable and notwithstanding anything conteined in sub- 
section (i) of section 14, be liable for a share of the tax 
on the income so assessed according to the portion of the 
joint family property allotted to him or it ; 

and the Income-tax Officer shall make assessments 
accordingly on the various members and groups of mem- 
bers in accordance with the provisions of section 23 : 

Provided that all the separated members and groups 
of members shall be liable jointly and severally for the 
tax assessed on the total income received by or on behalf 
of the joint family as such. 

(S) Where such an order has not been passed in 
respect of a Hindu family hitherto assessed as undivided, 
such family shall be deemed, for the purposes of this 
Act, to continue to be a Hindu undivided family. 

Scope Of The Section. 

Section 25(A) will only apply if a member of a Hindu un- 
divided family claims that it has become divided. If, however, 
the family prefers to go ou being assessed as undivided though 
really divided, the Income-tax Offier has no authority to act 
under this section. (I.T.M., para 54). 

Decided Cases. 

It has been held in a case where the assessees wlio are four 
brothers, constituting a joint farnilj', filed separate sworn state- 
ments before the oftfeer that they had become divided in status 
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mter se, ten years ago but the officer treated the declarations as 
false, and refused to accept the petition and actually assessed 
them as joint family, that at any rate on the date when the 
statements were made, the brothers had become divided in 
status by reason of their declarations. (Yol. 2, Part 7, Page 381, 
Srinihasam). 

Joint Family or Not. 

The Calcutta High Court in the case of Gamjasagar 
Ananda Mohan Saha^ 33 C. W. N. 1190: A. L R. 1930 CaL 
178, held: “there can be hardly any doubt that specific portions 
of the properties or specific properties have been assigned to 
specific co-parceners. This amounts to cessation of joint 
estate.^^ It was held that the assessment should be as an 
unregistered firm. 

But in the case of Earisingh Santok Chand, 2 1. T. C. 80, 
it was held that where there was separation and where partners 
appropriate the profits in definite shares and where there was 
individual dealings and capital account in the name of each 
member, it would constitute a joint family. (Attention is 
invited to the case of Ganappa Cketyar, 2 I. C. 381), 

Distribution op Joint Family. 

V'ide the case of Kalu Mai Shiiri Mai, 103 I. C. 522 : AXR. 
1929 Lahore 461. 

Whether Retrospective. 

Effect of section 25A is not retrospective as has been 
observed in the case of kmmcluillam Chetyar, A. I. R. 1929 
Mad. 7B9. “It may often happen that a joint family can claim 
separation on the ground of separate messing and definite 
allocation of shares and enjoyment thereof. The trend of 
present ruling is to treat such family as unregistered firm. 
To me it seems that whenever any claim for separation is 
made, it is the duty of the Income-tax Officer to enquire into 
the allegation and to come to a definite conclusion whether 
there has been any change in the status. In case of separation 
of the joint estate, the assessee can be treated as unregistered 
firm.^^ 

Section 25A(3). 

Apart from this decision, the Act of 1930 has very definitely 
made it clear that where no order of separation has been 
passed, such family shall be deemed to continue as Hindu 
undivided family. 

Section 25A When Applicable. 

Section 25 A is operative and applicable, when the assessee 
claims at the time of assessment u/s 23, that a separation has 
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taken place. This claim of separation shall have to be made 
by a member or by all members. The income-tax oflScp has 
no jurisdiction, when no claim is made, to make an adjudica- 
tion on this point. 

There is nothing in the Act that such a claim is to be made 
in writing, it can be claimed orally as well. 

Section 25A says : “where at the time of making an assess- 
ment.^^ Evidently it means that a claim for separation can be 
made when the final assessment is taken up. This does never 
mean that such a claim is not maintainable when notice under 
section 22(2) has been issued or not. All that it requires is 
that before any assessment is made, any claim to be treated as 
divided, is to be adjudicated before the actual assessment is 
made. Where such a claim is forthcoming, it is mandatory on 
the Income-tax Officer to make such enquiry as he deems 
proper. Before any final order is recorded, it is incumbent on 
the Income-tax Officer to issue notices of inquiry on all the 
members of the Hindu undivided family. 

When an order u/ s 25A is allowed, assessment is to be 
made on the total income of each member and all such members 
are jointly and severally liable for the tax. 

The procedure to be followed by the Income-tax Officer 
is to treat the divided family, as undivided for the time being 
and then to complete the assessment as if no separation has 
taken place. At the time of issuing demand notice, the 
Income-tax Officer has to apportion the tax in accordance 
with the shares allocated to each member. It is desirable 
when each member is jointly and severally liable, different 
demand notices should be issued for better realization and 
smooth working of the section. 

Where an order under section 25A is allowed, tax is levied 
on the total income received by the members jointly, but the 
})rivilege conferred on the Hindu undivided family under 
section 14(1) that the tax shall not be payable by an assessee 
in respect of income which he receives as a member of a Hindu 
undivided family, is taken away. 

The Income-tax Officer has no authority to refuse an appli- 
{*ation on the ground tliat all co-parceners have not joined 
in their claims, but the language of section 25, cl. (1) is quite 
clear, it states : “where at the time of making an assessment 
under section 23, is claimed by or on behalf of any member 
of a Hindu family.” So any member can claim jointly or 
^el^arately, 
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Application at the Time of making an Assessment 
Under Section 23. 

It has been said that where a claim under section 25A is 
allowed, notwithstanding the finding that family stands 
divided, all members and groups of members ai’o jointly liable 
for the tax on their total income. The section refers to a 
claim being made at the time of assessment and possibly it 
refers to cases of this nature e, g, when At. B, C\ three brothers 
in 1934-35 claim separation within the meaning of section 
25(a), the income of tlie three brothers for the previous year is 
assessed jointly, no matter if the sepax'ation takes place after 
the accounting year. 

But suppose the above 3 brothers who applied under section 
25(A), had no joint family business in 1932-33, but had indi- 
vidual business income, it does not stand to reason why each 
of them should not be assessed individually. It may be 
contended that the Hindu undivided family during the assess- 
ment year 1932-33 should have brought this to the notice of 
the Income-tax Officer that the family stood divided and failure 
to put forward the claim in 1932-33 deprives the assessee to 
enjoy separate assessment in 1933-1934. There is much 
force in this contention and reading the section itself, there 
is hardly any scope for the members to claim separate assess- 
ment in the year, when a claim u. s 25A is made and allowed. 

But what would be the position where a claim under 
section 25 A is made at the initial stage, say when only notice 
under section 22(2) has been served ; cannot the members come 
forward and say that as the separation has been claimed not 
at the time of making an assessment under section 23, but at 
the earliest stage, why the immunity of separate, assessment 
should not be enjoyed by the members. 

The contention may be plausible, but it is neither logical 
nor it is sound. To me it seems that “where at the time of 
making an assessment under section 23"'^ only gives a long 
rope to the assessee to put forward his claim at any time 
before assessment is made and nothing else. In MaharajfC 
of A. I. R. 1933 P. 123 the expression “where at 

the time of making an assessment under section 2” means 
“where time comes to make assessment”. 

Applicability of Section 25 A and Joint Family 
Property has been Parttiioned— 

Meaning of. 

Section 25A refers to a partition among the members of 
the Hindu undivided family and the Income-tax Officer has 
been satisfied that a separation has taken place and that the 
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joint-family property has been partitioned among the various 
members or groups of members in definite proportions. 

Section 25A is not applicable to a case where there is an 
allegation of partial division of a particular portion of the 
joint property. 

Section 25A contemplates a case where a distribution of 
the family occurs ; so that a joint family as such, ceases to 
exist and function and no property belonging to the Hindu un- 
divided family, retains the character of a joint-family property. 

It is immaterial whether it is divided by metes and bounds 
or is held in defined shares. This is perfectly clear from the 
language employed by section 25A, sub clause (1) which 
provides that “where at the time of making an assessment 

under section 23 in definite portions he shall record 

an order to that effect’’. 

What the section contemplates is “a separation of the 
members of the family” which implies that the status of certain 
members undergoes a change. In other words, they cease to 
be members of the joint family. It is an elementary rule of 
Hindu law that a mere declaration of an intention to separate, 
brings about a disruption of the family, at any rate, so far as 
the members making the declaration are concerned. 

Partition of the joint family property by metes and bounds 
is not a necessary requirement of the disruption of the family. 
If the properties remain in tact but the separating members 
share in them is well defined or rather definite, they are 
nevertheless considered as “partitioned”. 

Partition within the meaning of section 25 A is not neces- 
sarily a “partition” by metes and bounds. The proviso to sub- 
section 2 lends support to this view “provided that all... 

such.” 

But where members agree to divide among themselves a 
particular joint property, keeping their status and the rest of 
the joint family intact, they cannot be regarded as “separate 
members, Binulhwal Lodhv. Income-tax Commissmm^ A. I. R. 
19 j4. AIL 217. 

In the ease of Shcf Sing Xnthairam v. Income-tax Commi- 
sinontr of Punjab, Delhi, 137 I, C. 273,, where a decision is 
btnng waited as to the meaning of the term “partition.” 

Powers of Ij^tcome-tax Officers. 

The Income-tax officer has inherent jurisdiction to ask the 
assessee to prove the alleged partition. An assessee must be 
given opportunity to prove his allegation and refusal to hear 
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Rim makes the assessment a nullity Li Radkeylal Bal Mukunda 
1930 A. 1549. 

The Income-tax officer is not bound to allow separation 
where he is confronted with a registered deed, which does not 
discharge the onus on the part of the assessee and he may on 
sufficient evidence hold that notwithstanding execution of the 
deed, there has been no disruption, Ohmiffshyrini Das Rcan 
Kumar v. Cammissioners^ E, d' 0., 6 I.T. C. 198. In the case of 
Mathura Das & Sons^ A. 1. R. 1933 L. 815, it has been held 
that a mere division of the property in a will even though it be 

a registered one is no evidence of such division and cannot 

confer title. Such a document cannot be deemed to be 
evidence of disruption of a Hindu undivided family within the 
meaning of section 25A Income-tax Act. 

Under section 25 A it is open to the Income-tax Officer to 
arrive at a finding against the declaration made. Where an 
alleged partition deed talks of the separate character of the 
business, carried on by some of the members of the family,, 
that alone does not imply a disruption of joint family — In 
Chokeylal Murlidhar, A.L R. 1932, AIL 47]., 4 L T. C. 7. 
Similar observations were made in the case of Jan Saha Kathu 
Saha V. Commissioner^ Punjab, 6 1. T. C. 165, 188 I. C 187^ 
relying on the Calcutta High Court cases of Brijlal v. Commi- 
ssioner of Income-tax, Bengal, 4 I. T. C. 369. It has been held 
that the Income-tax officer can decide a question as to dissolu- 
tion or existence of a joint family and that finding of fact can- 
not be interfered with by the High Court, 

Merely because the Income-tax Officer accepts the allegation 
of the assessee that there has been a partition in certain year,, 
he is not debarred from considering the truth about the fact of 
partition in the next year. The fact that assessee^s allegation 
has been accepted in the previous year, may possibly alter the 
burden of proof — In the matter of Mathura Das d; Sons v.. 
Commissioner Income-tax, Lahore, A. L R. 1938. L. 815, 147 
I. C. 273. 

The income-tax officer has power to hold, in the face of a 
registered deed that there has not been any separation. He 
has authority to ask for all possible details of evidence of 
separation — In Pyari Lai v. Commissioner of Income-TaXy 
147 I. C. 862. 

Joint-family if can be Registered. 

Section 26A is not independent of section 25 A and 
necessarily the contention that the income-tax officer has no 
option but to register a joint-family where he is faced with a 
registered deed, is erroneous. The very definition of a ‘'Firm’’' 
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involves a contractual relationship between several persons and 
where the finding of fact of the Income-tax Officer is that there 
is no contractual relationship between these persons, but the 
relationship between them is that of a Hindu undivided family, 
that is a relationship based on a status and not on a contract 
and there is no firm in existence which the Income-tax officer 
can possibly register under section 26A according to the 
provisions of law — In Peyari Lai v. Commissioner of Income- 
tax, 147 I. 0. 862. 

26. (i) Where, at the time of making an assess- 
Change in conati- ment under section 23, it is found that 
tution of a firm. a change has occurred in the constitu- 
tion of a firm or that a firm has been newly constituted, the 
assessment on the firm and on the members thereof shall, 
subject to the provisions of this Act, be made as if the 
firm had been constituted throughout the previous year 
as it is constituted at the time of making the assesment, 
and as if each member had received a share of the profits 
of that year proportionate to his interest in the firm at 
the time of making the assessment. 

(2) Where, at the time of making an assessment 
Change of owner- Under section 23, it is found that the 
ship of business. person Carrying on any business, 
profession or vocation has l)een succeeded in such 
capacity by another person, the assessment shall be 
made on such person succeeding as if he had been 
carrying on the business, profession or vocation through- 
out the previous year, and as if he had received tire 
whole of the profits for that year. 


Effect Of Succession Under Sec. 26(2). 
liaie anil Accounting year. 

.in unregistered firm may succeed a registered firm and 
rifc rerm and an individual may likewise succeed a firm and 
fit-r rersu. The rate of tax applicable to the successor will 
depend on his status ; and a question may arise whether a 
successor is bound to follow the previous year of his predeces- 
sors. Under section 2(11) an assessee has the option to adopt 
his own iirevious year and once it is adopted it must be adhered 
to ; of course an assessee can have his accounting year changed 
wit h the previous permission of the Income-tax Officer. The 
successor under section 26(2) is practically a new assessee 
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with liability to pay tax of his predecessor but this liability 
does not go so far as to deprive him of his free choice to adopt 
any previous year or accounting year he prefers. 

Splittuvo Up And Amalgamation Of Business, 

“Where a business is split up or part of the buisiness is 
transferred to the next year where a succession occurs, the 
income derived from each fraction or part should be assessed 
separately at the rate applicable to it. It is not correct to 
make a consolidated assessment and apportion the tax so 
computed amongst the different proprietors/^ 

“A single assessment should be made on the successor 
in respect of the profits of all its predecessors and of himself 
if it existed in the pi’evioiis year taken together. Where a 
concern is split up into two or more concerns, the position 
will be similar except that, if there is simultaneously any 
change in the status of the assessee (firm converted into a 
company or vice ve?w) the assessment ‘Will be governed by the 
status at the time when the assessment is made. Where a 
person disposes of a part of his business to another, there is 
succession in respect of that part and the same principles will 
apply,” 

Section 34 If Applicable. 

If the successor is bound to pay the tax of his predecessor, 
there is no bar to make the successor liable under section 34 
for previous year’s tax escaping assessment. But in the 
absence of any provision directly or indirectly, it may be con- 
tended that the successor cannot be made liable under sectien 34. 

Notes. 

As amended in 1928, section 26 has mainly to deal with 
two factors, namely in section 26(1), (a) change in the consti- 
tution of the firm and under section 26(2) (b) change in the 
ownership of business, profession or vocation. 

In case of change in the constitution of the firm, the 
assessment on the firm and on the members thereof shall be 
made as if the firm had been constituted throughout the pre- 
vious year and as if each member had received a share of 
profit of that year proportionate to his interest in the firm 
at the time of making the assessment. 

Section 26(2) is applicable to cases where there has been 
a succession in the business, profession or vocation. Succes- 
sor is liable to pay the tax of his predecessor as if he had 
received the whole profit of the year. 
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Scope and Significance of Section 26 {2). 

Section 26 [2) is primarily intended to secure to the Crown^ 
tax, based on the earnings of a business for a full year, not- 
withstanding the transfer of business from one person to 
another before the expiry of the year, provided of course the 
business was carried by the transferee. If the transferor 
and the transferee are separately taxed for profits earned 
by them during the period each of them carried on the busi- 
ness, the incident of taxation would be seriously affected ; and 
if the profits or gains of the whole year though enjoyed by 
two different persons are liable to be taxed at the end of the 
year, should be made responsible for it, leaving it to him 
to settle the equities between him and the transferor with 
regard to the appointment of such taxation . — In the matter of 
Commiss'ioner of lueowe-tax v. Sindh Light Railway^ A. I. R* 
1932 S. 192. 

Similar observations are made in the case of CommissioneT 
of hicome^tax v. Best and Company Limited, Madras, A. I, R. 
1932 M. 434, where it is said that section 26 (2) is evidently 
designed for the purpose of making somebody assessable to 
income-tax, but the intention underlying it is not to assess 
two people at the same time, but is to find out somebody 
who is either properly assessable or more conveniently assessable* 
Section 26(2) read as a whole, definitely brings within its ambit 
a person who though not the former owner of the Company, 
was found to be owning that company in the assessmerrt year, 
that person is to be assessed. This procedure is not only 
convenient, but rather reasonable and just. But upon whom 
the burden is ultimately to fall is a matter of arrangement 
between the vendor company and the purchaser company. 

Succeeded in such Capacity by Another 
Man—Meaning of. 

The plain meaning of the words “succeeded in such capa- 
city by another person’' can best be put thus, where a business, 
profession or vocation formerly carried by a person, have been 
directly taken over by another person who continued the 
business, that transference of ownership whether it be by 
oiJeration of law or by transfer inter vivos, amounts to a 
succession, pure and simple. 

Thus where a change of ownership occurs, the test to be 
api>lied i< to determine whether there has been a succession. 
Section 26 (2) is therefore applicable to cases where there 
is a change in the ownership of business, although there has 
been no change in the character of the business or of its 
nuiriageinent.~“JJ//fo//r/j«^/^/m/o/ Barhhanga v. Commissioner 
of hieotnV’tar, A. I, R. 1923 P. 123. relying on Bell v. Xational 
Provident Bank of EnglamU 1904 1 K. B. 149. 
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In order to constitute a succession to a business, the entire 
business must be transferred as a going concern with all its 
accessories e.g. accounts, books, list of customers, and good- 
will, otherwise it will be a mere sale of a portion of a busi- 
ness— TFrztoz Brothers v. Lothian, 4 T. C. 941. C. J. Page in 
Commissioner of Incovic4ax, Burma v. -V. X Firm, A, I. JR. 
1934 E. 13 observes : “In order that a person should be held to 
have ‘succeeded’ another person in carrying on a business, 
profession or vocation, it is necessary that the person succeed- 
ing should have succeeded his predecessor in carrying on the 
business as a whole. When a business is split up and there- 
after another person carries a part of the business, I am of 
opinion that he does not ‘succeed'’ his predecessor in carrying 
on the business within the meaning of section 26 (2). Further, 
where there is no continuity in can*ying on the business and 
when one business has come to an end and after a time another 
business is started, it may be with the same assets and under 
the same conditions and in the same premises as the old 
business, the person carrying on the business ‘does not succeed^ 
those who had carried the old busin ess within section 26 (2) 
of the Act.^^ 

We find therefore where an excise vendor looses his excise 
shop which is being settled with another man, the person 
succeeding is not a “sccessoF^ within the meaning of the Act. 
Similarly where on the termination of an agency, some other 
person secures that agency, that person is not a successor 
within the meaning of the Act. 

Succeeded a:xd Succession — Meaning of. 

It is no doubt true that the words “succeed^’ and “succes- 
sion’’ primarily refer to succession by one person to the pro- 
perty of another person on his death. But these words have 
been used for every many years both in English and the 
Indian statutes relating to taxation in a much wider sense and 
as meaning a transfer intervivos by one person to another of any 
business, profession or vocation. — Commissioner of Income-tax 
V, Sindh Light Bailivmh A. I. E. 1932 S. 192. 

Where At The Time Of Making An Assessment 
us 28 — ^Meaning of. 

The meaning of the expression is plain, the words merely 
mean “when time comes to make an assessment” In rc: 
Ilaharaja of iMrbhanga, A. I. E. 1933 Patna 123. It cannot 
mean when the assesssment year begins. 

“In Such Capacity”— Meaning of. 

By capacity is meant a position enabling one to do some 
thing — Commissioner of Income-tax v. Sindh Light Bailivaij^ 
A. I. E. 1932 S. 196. 


19 
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Section 26 primarily refers to some change either in the 
constitution or in the ownership and makes the successor 
liable to tax. 

It is therefore to be seen if such a succession makes any 
difference on the rate of tax to be imposed on the successor. 
There may he regular change in the status e.g. an unregistered 
firm may succeed a registered firm or vice-versa, and an indivi- 
dual may succeed a Hindu undivided family, an individual 
may further succeed a company and so on and soforth. In each 
case the rate of tax will depend on the status of the successor, 
no matter what was the status in the accouting year. This 
has now been the established law after the decision of the 
Western hvdia Turf Clnh, 32 C. W. N. 457. Their Lordships 
of the Privy Council held : ‘Vhere an unregistered association 
is converted into a limited company, the rate of super-tax 
applicable to it, in respect of the profit of the association, 
for the year previous to that of conversion, is the flat rate 
of one anna in the rupee appropriate to a compauy.^^ 

In order to give effect to the decision of the Westey'n Bidia 
Tnrt Clubs 32 C, W. N. 457 P. C. and also of the Bombay case 
of the Cotn)nisswncr of Income-tax v. Mello?\L L. R. 48B 504 
in preference to the view enunciated in Begg Southerland efr Co. 
2 I. T. C. 36, this section has been recast. Privy council 
held that though the income that is taxed is that of previous 
year, the rate of tax applicable to the income is that laid 
down in the Finance Act of the year of assessment and the 
rate that is leviable is that applicable to the class of assessees 
mentioned n.s 3, to w'hich the successor belongs — In 
Mahunanail Hossen Lohbi Co, 3 I. T, C. 431, following the 
decision of Ischalchand K/sori Lai 2 I. T. C, 338, where it has 
been laid down tliat where a registered firm succeeds to busi- 
ness of a Hindu undivided family, the assessment must be on 
the firm as constituted at the time of assessment namely as a 
registered firm and the rate of tax will be that applicable to a 
registered firm under the Annual Finance Act. 

AccotrxTiXG Yeae. 

Question may arise whether a successor is bound to 
follow the previous year of his predecessor. U/s 2, (11) an 
assessee has option to adopt any previous year he likes but 
once it is adopted, it must be adhered to, of course an assessee 
can have that accounting period changed with the previous 
permission of the Income-tax officer. 

A successor is not a new assessee, there is continuity of 
business which can stand in his way of changing the accounting 
period at his sweet wulL AYhere an assessee is treated as a 
new one, of course there lie is entitled to claim any previous 
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ye^v as his accounting year. But the word “succcssor^^ 
evidently referrs to continuity of action and a new assessee 
who does not succeed to a business cannot be called a succes- 
sor to the original business. 

But there is no bar for such an assessee to request the 
Income-tax OfiScer to allow him a different accounting period, 
which the Income-tax Officer has authority to allow. The 
procedure for the assessment of an assessee who has been 
permitted to change his accounting period u;'s 2, should be 
followed in all respects, and the naiitre of the change of account- 
ing period permitted, and the conditions on which permission 
is granted should be clearly recorded by the Income-tax officer 
in his assessment order. 

Successor if Liable u/s 34. 

When a successor is assessed u/s 23 read with section 26 
(2), to a business on the income enjoyed by his predecessor and 
when it transpires that profits of the predecessor in the year 
before the year of succession have escaped assessment, an 
assessment may be made u/s 34 on the successor and not 
on the predecessor, no matter when the succession took 
place — whether before or after the assessment of the 
predecessor. The expression “previous year^’ as defined 
in section 2 (11) of the Act is for the purpose of assessment to 
be made and not the year previous to that in which the 
assessment is made, if that is different. The fact that the 
succession resulted in a change of the status of the assessee 
does not alter the situation. 

In Commiftsioner of Income-tax, Madras v. Xachel Add, 
A. I. R. 1934 M. 63, it has been held that the Income-tax 
officer can proceed to assess the successor as if he where the 
predecessor, if in the course of making the assessment, the 
income-tax officer discovers that another person is the succes- 
sor to that predecessor. He can then and there assess that 
person u/s 26 (2) ; and indeed that section makes it clear that 
proceedings do not have to be commenced de novo and that an 
assessment can then and there be made. 

It has further been held that when income has escaped 
assessment, section 34 can be utilised making the successor 
liable and if such an assessment on the successor is otherwise 
valid, it is not invalidated by the fact, that the succession 
took place after the close of the year in which the income 
escaped assessment. 

E^iTGLisH Decisions IF OF any HelpinDetermixixg Succession. 

The Indian Income-tax Act does not run pari passu with 
the English Income-tax Act, but so far change of ownership 
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and succession are concerned, there is virtually no difference 
between the two. 

Under the English Act, where the owner of a business 
retires during the year of assessment, and is succeeded therein 
by another person, the Commissioners after giving the persons 
concerned an opportunity of appearing and making any repre' 
sentations before them, will adjust the assessment for that 
year by relieving the predecessor and charging the successor 
with a fair proportion thereof. Even where the predecessor 
kept no account and accurate statement of his pi’ofits cannot 
be procured, the successor has a statutory right to be assessed 
upon the basis of those profits or gains . — Oglivie v. BarroJi^. 
11 T. C. 501. In such case the quantum of the profits should 
be estimated by reference to the assessment raised upon the 
predecessor for the relative years. 

Eapid Succession. 

A situation which may arise with some frequeney can be- 
seen in tho case of a semi-succession, when the option under 
rule 11 is not adopted, followed by a complete succession, or 
a second semi-succession when that option in adopted, within 
a short space of time. While the amended rule does not 
indicate precisely what the position of any original proprietor 
retiring at the first change, will be, in view of the consequen- 
tial amendments arising out of the second, the balance of 
probability appears to be to their becoming liable to possible 
additional assessment. If this should be the case, a savour 
of apparent hardship may result, while, if it should not, a door 
is left open for avoidance of tax in favom’ahle circumstances 
(Newport). 

Closely connected with the question of the transfer of the 
business is that of their amalgamation. Where two or more 
businesses arc amalgamated, the assessments on the combined 
business will be computed on the combined profits of the 
separate businesses until sufficient time has elapsed to allow of 
the computation being entirely on the profits arising since the 
amaigamation. 

AViiere a company goes into liquidation the liquidator is 
liable for tax on any profits or other untaxed income arising 
during the course of the winding up. Irish Provident Associa- 
tion V. Kavfinagh, 4 A. T. C. 115. 

Under tho English Act, a succession to business is possible 
by purchase, or by formation of a company taking up the 
business of the firm and such a conversion amounts to succes- 
sion. Jlyhop Oml Coinpang v. Foyer, 1 T. C. 343. To cons- 
titute succession, there must be an identity of business — 
Uvijnohls Sons ct* Company Limited v. Ogston, 15 T. 0. 501 
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It has been laid down that succession does not cover a 
case where there has been an accidental accjuisition by a trader, 
who continues in business, of the customs left by another who 
goes out of the field — Thomson db Balfour v. Lepage, 1924 A. C. 
27. In WaisorihrolherH^, Lothian^ k T. C. 441, where there 
was a transfer of business without accounts and goodwill, 
such transfer was not a case of succession. Where a bank 
purchases the business of another bank, there is a succession — 
Bell V. The National Provincial Baiik of England Limited^ 
1904, 1 K. B. 149 ; similarly where a business is sold by an 
individual to a company, there is a succession — Barileit v, 
Bommissioner of Inland Revenue^ 7 T. 0. 229. 

The trend of Indian decisions is on the English line as 
has been pointed out. 

26A. (1) Application may be made to the Income- 
. tax Officer on behalf of any firm, 
^tration constituted Under an instrument of 

partnership specifying the individual 
shares of the partners, for registration for the purposes 
of this Act and of any other enactment for the time 
being in force relating to income tax or super-tax. 

(2) The application shall be made by such person 
or persons, and at such times and shall contain such 
particulars and shall l)e in such form, and be verified 
in such manner, as may be. prescribed ; and it shall be 
dealt with by the Income tax Officer in such manner as 
may be prescribed. 

Scope. 

Section 26A lays down the procedure to be followed in 
registration of firms. Where registration is sought for by the 
firm, any partner can apply to the Income-tax Officer that the 
firm in which he happens to be a partner, has been constituted 
under an instrument of partnership specifying the individual 
shares of the partners. 

Rule 2 lays down that any firm constituted under an instru- 
ment of partnership specifying the individual shares of the 
partners, may register with the Income-tax Officer on applica- 
tion in this behalf made by the partners or by any of them with- 
in a prescribed period. Rule 3 prescribes a standard form which 
must be presented after due verification together with a copy 
of instrument of partnership ; while rule 4 lays down the pro- 
cedure to be followed by the Income-tax Officer. 
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Power of Income-tax Officer. 

Income-tax Officer has power to inquire u/s 26A whether a 
person or a body of persons is or are what he or they repre- 
sent themselves to be for the purpose of taking advantage of 
a provision of this Act, When persons claim to constitute a 
partnership firm for the registration of which they make an 
application the Income-tax Officer may call upon them to prove 
by evidence that they are what they claim to be before he 
proceeds further with the application — In the matter of Jaiiu 
Saha Nathu Saha v. Commimoner of Income-Tax^ Lahore^ 
A. L R. 1932 L. 575, the case of Bisesicar Lai Briflal, A. 1. R. 
1930 Cal 449 approved. 

It cannot be said that Income-tax Officer is bounnd to 
register a firm when he is confronted with a deed of partner- 
ship, It is said he has no discretion but he has got to register 
it. But so far as Hindu undivided family is concerned, the 
position is totally different. The very definition of the word 
“firm” involves the idea of contractual relationship between 
several persons and where the finding of fact by the Income- 
tax Officer is that there is no contractual relationship between 
the persons, but the relationship between them is a relation- 
ship based on a statute and not on contract, there is therefore 
no existence of firm which can possibly be registered u/s 26 A — 
Plyarilal and others v. Commissioner of Income-tax Lahore^, 
A. L R. 1933 L. 827, 147 L C. 862. 

Order Eefcsixg Registration if Appealable. 

Section 30 now provides that an appeal lies against an 
order refusing registration u/s 26A. The Central Board of 
Eeveniie has prescribed a standard form namely. Form D 
1 for the purpose of appeal. (Vide Rules portion). 

Ad Interim Appeal. 

Tliere is nothing in the Act to warrant the suggestion that 
a wrong order of an Income-tax Officer as a preliminary to his 
passing an order n, s 23 of the Act may not be made a ground 
of appeal when appealing against the final order of assessment, 
unless a separate appeal or application for review, where no 
appeal is allowed, has been successfully filed against such 
order. As a matter of fact, the tendency of the Legislature 
has always been to prevent appeals against interin orders 
leaving it open to the party aggrieved to challenge such order 
when appealing against the final order — Bulchand Kesob l)as^ 
A. 1. li. 1930 S. 301. 

But with due respect to the learned Judge, I do not see 
any logical reason in view of the wording of section 30, as to 
w% an adinterim appeal should not be tiled, at least under 
special circumstances. As a matter of practice, in almost all 
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cases, long before the passing of final orders, claims under 
section 25A and 26A are to be determined by the Income-tax 
Officer. Appeal under section 30 shall ordinarily be presented 
within 30 days of receipt of the notice of demand. Suppose 
for instance, where an order under section 2(5A refusing to 
register a firm, is made in the month of July and the assess- 
ment under section 23 is completed in September : if the 
assessee prefer an appeal against the order refusing to register 
the firm u/s 26A and also against the final assessment, is he 
entitled to present his appeal within 30 days from the date of 
the final assessment against refusal to register the firm. The 
section as it stands specifically mentions that appeals shall 
be ordinarily presented within 30 days of the intimation of the 
order of refusal to register a firm u/s 26A. In this ease the 
order refusing registration of firm is made in July and the 
assessee is also furnished with the information of such refusal 
by that date, he cannot in my opinion file an appeal u/s 30 
after 30 days on receipt of the notice of demand e.g. in Octo- 
ber : the appeal will be treated as barred by limitation unless 
the Assistant Commissioner entertains the appeal by virtue of 
his power u/s 30(2). Although the Assistant Commissioner 
may admit an appeal after the expiration of the period, and 
although the expression “ordinarily^^ gives wide power to the 
Assistant Commissioner in entertaining an appeal even after 
limitation, it is, nonetheless risky to wait up to the final 
assessment. 

Eeview Akd Eepere^stcb. 

Section 33 is an omnibus section which can be invoked in 
the case of oi^ders refusing registration u/s 26A. The general 
principle of law is that where an assessee can take recourse to 
direct appeal, he shall not be permitted to apply u/s 33 with- 
out exhausting the intermediate remedies e.g. where an assessee 
can prefer a direct appeal u/s 30, he should not be allowed to 
file a petition of Eeview u/s 33 of the Income-tax Act ; he can 
prefer an appeal u/s 30 and in case the decision is against him, 
he can then move the Commissioner u/s 33. But where an 
assessment is made u/s 23(4), I think, the assessee can go direct 
to the Commissioner in matters relating to refusal of registra- 
tiou u/s 26A. In the previous Act, there was no provision for 
an appeal against an order refusing registration u/s 26A and 
that is why the Commissioner was approached to interfere 
u/s 33. As there has been specific provision for appeal against 
refusal to register a firm, I think the intermediate remedies 
should be exhausted first and then other remedies. 

Eeference u/s 66 will follow as a matter of course against 
an order of the Assistant Commissioner u/s 31 of the Act read 
with section 2^1 and a reference shall also lie from an order 
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Ill's 33 only on a question of law arising out of that order it- 
self, and not on a question of law arising out of a previous 
order n/s 31 or section 32, revised by the order u/s 33. 

Objects And Eeasons. 

“We realise that it should not be possible for persons to 
obtain registration of an enterprise as a registered firm which 
is in fact nothing more than a one-man concern and we think 
the object in view can be satisfactorily made by making pro- 
vision for the verification of an application for registration 
and by imposing an amendment of section 52 of the Act as a 
penalty upon any one who makes a false verification”. 

Notes And Procedure. 

An application for registration of a firm is governed by 
rule 2 under section 2 clause 14 and must be presented in the 
prisoribed form within the prescribed period, and such appli- 
cation is to be renewed every year. An application for registra- 
tion may be refused by the Income-tax authorities but an 
appeal lies against such refusal. Bamlal MiiraUdhar, A. I. R. 
1931 Cal. 682 ; 134 1. C. 1056. 

The way in which an application for registration is to 
be made and how the deed of partnership is to be drawn up has 
been dealt under section 2, clause 14. 

27. Where an assessee or, in the ease of a 

Cancellation of company, tbe principal officer thereof, 
arsesswent when within one month from the service 
cause is shown. notice of demand issued as here- 

inafter provided, satisfies the Income-tax Officer that 
he was prevented by sufficient cause from making the 
return required by section 22, or that he did not 
receive tlie notice issued under siib-seetion (4) of sec- 
tion 22, or sub-section (2) of section 23, or that he 
had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the 
terms of the last-mentioned notices, the Income-tax 
Officer shall cancel the assessment and proceed to 
make a fresh assessment in accordance with the pro- 
visions of section 23. 

Coxseqcences Of Failure To Furjiish A Return Ob To 
Comply With A Notice Under Sections 23(2) And 22(4). 

Where an assessee fails to file a return under section 22, 
he is liable to assessment under section 23(4). Similarly where 
an assessee does not comply with the requisition under sec- 
tions 22(4) and 23(2), summary assessment will be tbe result. 
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Besides summary assessment, the assessee loses liis rig^ht of 
appeal under section 30(1) and he is further liable to criminal 
prosecution under section 51(c). 

Remedies Against Assessment Under Section 23(4). 

When an assessment is made u/s 23(4), no appeal lies against 
such an order. But the assessee has been given a right to file 
an objection u/s 27 before the Income-tax oflScer vrithin one 
month from the receipt of the notice of demand. Section 27 is 
applicable under the following circumstances : — 

(a) Where the assessee was prevented by a sufficient 
cause from making the return ii/s 22 or 

(b) Where he did not receive the notice issued u/s 22(4) 
or section 23(2) or 

(g) That he had no reasonable opportunity to comply or 
was prevented by sufficient cause. 

When the I. T. 0, is satisfied that non-compliance was due 
to any of the causes mentioned above, he shall record an order 
to that effect, cancel the assessment and proceed to make a 
denovo assessment according to the provisions of the Act* 
Similarly where the Income-tax Officer refuses to reopen the 
case u/s 27, he must record an order in writing to that effect. 
The assessee if aggrieved, can u/s 30 file an appeal before the 
Assistant Commissioner against the order of the Income-tax 
Officer refusing to reopen the case iris 27, within 30 days from 
the date of the communication of the order. 

Section 27 of the Indian Income-tax Act corresponds with 
order 9 Rule 13 of the Civil Procedure Code, wherein it is 
stated that 

“in any case in which a decree is passed exparte against 
a defendant he may apply to the Court by which the decree 
was passed for an order to set it aside ; and if he satisfies the 
court that the summons was not duly served, or that he was 
prevented by any sufficient cause from appearing when the suit 
was called on for hearing, the court shall make an order 
setting aside the decree as against him upon such terms as to 
costs, payment into court or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit.^' 

In the Income-tax Act there is no provision of miilting the 
petitioner with costs. 

Procedure. 

When a notice of demand is served on the assessee, it is for 
him to see if the assessment has been made u's 23(4) or under 
any other section of the Act, The notice of demand clearly 
shows the remedies open to the assessee and the section under 
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which the assessment has been completed. I£ the assessment 
is under section 23(4), the assessee may file an objection within 
a month from receipt of the notice of demand, u/s 27 before 
the Income-tax Officer for setting aside the assessment for a 
fresh assessment. Section 27 gives the assessee a month’s time 
to file the objection and the income-tax officer cannot extend 
the period of limitation on any account. Section 5 of the 
Indian Limitation Act is inapplicable to cases falling under the 
purview of section 27. An objection petition u/s 27 does not 
require any court-fees. 

Whenever a petition u/s 27 is filed, it is for the income-tax 
officer to fix a date of hearing, but there is no bar for the 
I. T. O. to dispose of the petition u/s 27 without calling on the 
assessee. The section as it stands, nowhere says even by 
implication that the Income-tax Officer is bound to fix a date 
of hearing and it cannot be contended that the assessee is en- 
titled to a hearing, although such a hearing is allowed to the 
assessee in almost all cases as a matter of practice. Sections 
28, 31 and 32 definitely state that the assessee should be heard, 
but there is no such clause in section 27. In the absence of 
any wording in that direction, the Income-tax officer can 
refuse to give a hearing and can dispose of the petition u/s 27 
on merits, if any. 

It 'has already been stated that an appeal lies against an 
order refusing to reopen a u/s 27, but in presenting the 
appeal a certified copy of the assessment order is essential and 
that the prescribed form of appeal should bear a court-fee 
stami) of /b/- annas. 

Sufficient Cause. 

The expression '‘sufficient cause^^ has not been defined in 
the Act. But i‘eading section 27 as a whole we find that 
non-receipt of notice u; s 22, 22(4] or 23(2), under certain cir- 
cumstances is a “sufficient cause^'^ within the meaning of section 
27 of the Act. But in the absence ef any definition, we can 
fall back upon other Indian Acts for guidance. Sufficient 
cause is purely a question of fact, but a question of law arises 
where tne income-tax oMcer has exercised his discretion 
arbitrarily and in a manner not warranted by law. Heavy 
assessments in themselves cannot be characterised as arbitrary. 
Whut is sutiicient cause is mainly a question of fact to be 
adjudicated upon by the income-tax officer on the circums- 
tunces of each case. 

Section 5 of the Indian Limitation Act though inapplicable 
to the Income-tax Act, except u, s 68 (3) and 66 (3) (Aj by the 
insertion of section 66 (7AJ, can be conviently taken recourse 
to in deciding w^hat constitutes sutiicient cause. 
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(а) Illness may be a sufficient cause where proofs are 
forthcoming that he was physically incapable to attend to any 
duty^; illness of the pleader and clioat^s ignorance of it consti- 
tute ‘^sufficient caiise’^ — Anandanmyee v. PiO'na, 9 JNI. I. A, 26. 

(б) Imprisonment in jail is a sufficient cause — Maliaraj 
Kumar v. JBanoji, 21 P. E. 1904. 

(a) Mistake committed by the officer of the Court is a 
sufficient cause — Dalget v. JRmnraian, 25 I. C. 26. Mistake of 
counsel if made bonafide is a sufficient cause — Pritchard v. 
Pritchard^ 14 Q. B. D. 55, Jonsou v. Wancichj 67 Q* B* 516, 
Corporation v. Anderson 10 Cal. 445. The mistake referred 
to must be bonafide ix, made iuspite of due care and atten- 
tion — J.N, Surtij V. Ckaiiiar Firm, 4 R. 265. 

The tendency of recent English decisions is to disallow 
extension of time on the ground of mistakes of counsels — 
In re ; Helshy, 1894, 1 Q, B. 742. 

But mistake or ignorance of law is not a sufficient cause 
Ramjibon Mai v. Chand Mai, 10 AIL 587. A new statement or 
exposition of the law altering the view of the law by High 
Court or Privy Council is not a sufficient cause — 2Iotvri v* 
Suredra, 10 W. E. 178. Poverty does not constitute sufficient 
cause neither negligence of pleader, clerk, appellant or agent 
or servants do constitute “sufficient cause.'^^ 

Judicial Pronouncements as to What Constitutes 
“Sufficient Cause^L 

The Income-tax Officer has a discretion u/s 27 to decide 
whether under the circumstances there is a sufficient cause- 
He must arrive at an adjudication on the light of balance of 
probabilities. Income-tax Officer should be guided in his 
assessment by Judicial cansideration. He must not act 
arbitrarily, capriciously or whimsically. Of course heavy assess- 
ments do not necessarily constiute arbitrary assessments. 

In Ariinachalam Ayyar v. Subbarmhjah, 46 Mad. 61, the 
Madras High Court characterised the proceedings as extremely 
harsh and the assumption baseless, but refused to interfere 
with the assessment, although in the case of P.K K Chettiar 
linn 8 R. 213, it has been held that the I. T. O. must be 
guided in his procedure by a judicial spirit and come to a 
judicial conclusion. 

At the same time the Income-tax Officer cannot act in 
a purely arbitrary manner. “Suppose a person whose income 
had not in the past exceeded Rs. 5000/- in any year, makes a 
default as contemplated by the sub-section, the L T. O. would 
perpetrate an injustice if he took advantage of the default 
and assessed the income for the accounting period at a million 
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ment resting upon the whims and caprice of the I. T. O. cannot 
be elevated to the dignity of an assessment made to the best 
of his judgment/’ h? the matter of Mahammad Hayat Hwm’ 
Malmmmad Sardar^ 131 1. C. 81, 

In P. 0. y. B. Pi. Chaitiar Firm, A. I. E. 1930 E. 78, it 
has been held that the Income-tax Officer exercised his discre- 
tion properly. 

In Pam Kumar MoJwnlal, 119 I. C. 569, an application 
u/s 27 stated that compliance was not possible as books of 
accounts had been filed in a criminal case and were not 
returned but on the failure of the assessee to furnish the 
Income-tax Officer with a copy of the order rejecting the 
prayer for return of books, which the I. T. O. specifically 
wanted, an assessment u/s 23(4) was made. The High Court 
refused to interfere as there was no sufficient cause. 

In Loehmamlas Batmrim, 47 All. 631, the High Court 
refused to interfere, holding that there was no sufficient cause. 
“As the period which was given for the production of accounts 
was a long one, it cannot be said that the assessee has no 
reasonable opportunity. The word prevent’ in section 27 
involves some definite, active cause making compliance with 
the order impossible and not a passive cause.” 

Section 27 confers a discretion to the Income-tax Officer to 
exorcise it properly. Chief Justice -Schwabe in Arunachalam 
Ayyar v. Suharmiah, 46 Mad. 62 observes ; “when for some 
reason a man has not attended a case in court and there is no 
sufficient explanation of his absence, the case, by reason of 
this, is allowed to go exparte. If ho comes to court afterwards 
and asks that his case may be restored to file, the question to 
be considered by the court is not whether by some human 
possibility, being wise after the event, he could not have got 
there in time or whether a man who has studied his Eailway 
guide a little better, w^ould not have got in another train or 
taken another route, but whether a man honestly intended to be 
in the court and did his best though in his stupid way, to get 
there in time but for the intervention of an inevitable accident 
for which he was in no way responsible, it is the duty of the 
court, in my judgment, to set aside the judgment, mulcting 
in proper cases, delinquent man in costs. In all those cases, 
this universal panacea for healing wounds, as it has been 
called in England will properly be applied. It is jiot right 
in eases of this kind that the man should have his case dis- 
posed of without being^ heard These Courts are 

here m that people who have cases can have those cases heard 
und determined, and it should never be the intention of the 
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court that a man should be deprived of a hearing unless 
there has been something equivalent to misconduct or gross 
negligence on his part or something which cannot be put 
right.^^ 

In Bajarbnal Kalycuimal v. Commisswnnr of Income-tcLTy 
U» P,, 3 L T. C. 451, it has been held that sufficient cause 
is a mixed question of law and fact. Where there has been an 
improper exercise of discretion, a question of law arises. 

U/s 27, the Income-tax Officer has to determine whether 
the_ assessee was prevented by a sufficient cause from com- 
plying with the requirements of the law as set out therein. 
That is essentially a question of fact and not of law. If the 
assessee satisfies the Income-tax Officer that in the circumstan- 
ces of the case he was prevented from complying with the 
requirements of law, it is provided that the Income-tax Officer 
“shall” cancel the assessment. He has no option or discretion 
in the matter. For these reasons the law on this subject 
enunciated in 6 R. 21, 7 R. 669, 8 R. 203 and 209, must be 
held to be incorrectly laid down, and these cases protanto 
must be regarded as overruled. — Abdulbari CJmudJiurij v. 
Commissioner of Income-tax, AJ. R. 1931 R. 194, 9R. 281. 

Recent decision lends support to the fact that whore 
through forgetfulness etc., return U;S 22 is not submitted, it 
does not constitute “Sufficient Cause”. — Lai it Kiunar Mitra 
V. Conimissioner of Incoinedax, Bella f and Orissa, 140 I. C. 
712. 

As in appeal against an order refusing to reopen the case 
u, s27 so in a petition u, s 27, the Income-tax Officer cannot 
enter into the merits ofthe case- — In Fratap Chandra Ganguly, 
A. I. R. 1932 Cal. 411. 

Where an assessment is made u/s 23(4) to the best of his 
judgment on an assessee who deals in business of motor service, 
the assessee cannot claim in a petition u/s 27, that depreciation 
allowance should have been allowed. It is to be noted that when 
an assessment is made u/s 23{4), all expenses incidental to the 
business must be assumed to have been considered in arriving 
at the net income assessed. — Goverunient mail Motor service 
Y. Commissioner of Income-tax, Lahore, 136 I. C. 707. 

Reasonable Opportunity. 

The phrase “reasonable opportunity” has not been defined 
in the Act. What is a reasonable opportunity is a question 
of fact to be determined by the Income-tax Officer on the 
circumstances of each case. What the law requires is that 
an assessee must be allowed reasonable opportunity to comply 
with any requisition. It may be necessary to grant him 
further extension of time for submitting his return when 
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adjustment of accounts is not possible owing to some difficulty 
(where the business is extensive and accounts rather 
voluminous.) 

An assessee should be given sufficient time to produce 
his books of accounts, where he has got several branch businesses 
in and outside the territorial jurisdiction of the Income-tax 
Officer by whom he is assessed. The Patna High Court in 
the case of Satchidananda Singfiu, 3 Patna, 664 held that the 
assessee was not given any reasonable opportunity. 

In my opinion it is a question of fact pure and simple and a 
question of law can only arise where the Income-tax Officer 
has improperly denied an opprtunity to the assessee. 

Question Op Merits, 

Whenever a petition u 27 is filed or an appeal is preferred 
against the order of the Income-tax Officer refusing to reopen 
the case u/s 27, the Income-tax Officer or Assistant Commi- 
ssioner as the case may be, is to adjudicate only on the point if 
there is a “sufficient cause’^ within the meaning of the section. 
He has absolutely no discretion to decide on merits. The 
assessee cannot contend that he has got no assessable income, 
or that the assessment is excessive and unduly harsh and in 
total disregard of book profits. Whatever may be the 
contention, the Income-tax Officer must stay his hands on 
points thus raised, simply because section 27 does not authorise 
the Income-tax Officer to decide a case on merits. Section 
says that where there is a “sufficient cause^^ the Income-tax 
Officer “shall cancel’^ the assessment, but where points raised 
and pressed arc something otherwise, the Income-tax Officer 
is simply out of his jurisdiction. — In re : IPratap Ghandrci 
Ommhjr A. I. R. 1932 Cal. 411. 

Burden op Proof. 

In a proceeding u s 27, onus lies on the assessee and if he 
fails to produce any evidence in support of his application 
that the summary assessment u’s 23(4) should be cancelled, 
that would be a ground for refusal to cancel the assessment. 
If ho adduces evidence, it is for the Income-tax Officer to 
determine the weight to be attached to such evidence. Abdul- 
hriri i linndhnrl v. Cmihnhsioner of Income-tax , Burmali, A.T.E. 
1931 Pu 194, 9 E. 2S1. 


AVko Can File Objection u/s 27. 

Strictly speaking an assessee is a living person by whom 
income-tax is payable. The term “assessee^^ has been defined 
u s 2(2) of the Income-tax Act. From the wording of section 
27, we find that the term “assessee’^ has been used but no 
Tofcrtmce has been made to a person. It therefoi’e stands that 
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an assessee alone is competent to show cause for cancellation 
of assessment and as such an '‘assessee" can only file an appli- 
cation u/s 27. 

But if we go through the whole Act we find that the term 
‘‘assessee" has been very loosely used all throughout. The 
first thing to notice is the definition of “assessee" as defined 
under section 2(2) of the Act. Assessee means a person by 
whom income-tax is payable and it is quite clear that the 
definition in terms is only applicable to living persons, the 
words being “a person by whom income-tax is payable" and 
not “a person by whom or by whose estate income-tax is 
payable." 

The question that confronts us is whether the heir or the 
legal representative etc. of an assessee is entitled to apply u/s 
27. When the heirs etc. are assessed on the death of the 
assessee, they step into his shoes and enjoy the same rights 
and liabilities. Where an assessee dies before filing the return, 
the Income-tax Officer has no jurisdiction to assess the de- 
ceased assessee, he is bound to issue a fresh notice on his 
successor, whoever he may be. (As to the effect of the inser- 
tion of section 24(b), attention is invited below). When an 
assessee dies filing a return within due date or extended date, 
the Income-tax Officer has got to accept it or he must fall back 
on his successor. The Calcutta High Court in the case of 
Mitchel V. Macniel rf’ tb., 31 C. W. X. 630 has held that the 
heirs have got no locus-standi and that the estate of a 
deceased person is liable for the tax of the deceased. 

In the case of Govimla Saran, A. 1. R. 1927 Oiidh 465, it 
has been held by an obiter that the word “assessee" for such 
purposes includes persons who represent estate of a deceased 
and that if taxable by the estate, it also can claim refund. The 
Patna High Court in the case of Maharaja of Darbkanga v. 
Comynissiomr of Income-tax, BeJiar and Oriesa, A. I. R, 1930 
Patna 91, held that the heirs can be heard and substituted in a 
petition of reference u/s 66 of the Income-tax Act. On the other 
hand the Bombay High Court in the case of Ellk, C. End, 
A. I, E. 1931 B. 333 was of opinion that there was no logical 
reason why the privilege conferred on a living person could not be 
equally enjoyed by his heirs or administrator. Justice Beaumont 
observes : “i think one must do a certain amount of violence to 
the language of section 27 or else hold that the privilege 
conferred on a living person assessed under sec. 23(4) of getting 
the assessment set aside is not be enjoyed by the estate of a 
deceased person. A distinction in which I can see no logical 
reason." 

Section 24(B) is a machinery section, which has been 
inserted owing to practical difficulties for realising tax and 
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it is primarily meant for administrative convenience. Section 
24(B) nowhere definitely says that such heirs etc. are asseesses^ 
but by implication it says “as if such executor, administrator 
or otkir legal representative were the assessee .’^ — Vide 24(C)(2). 
Section 49B makes a special provision by giving power to 
x’epresentatives of deceased persons or person disabled to make 
claim on his behalf. 

It has been judicially noticed that if the Legislature intends 
to assess the heir, executor etc. to tax, charged on the deceased 
the Legislature must provide proper machinery and not leave 
it to the Court to endeavour to extract the appropriate machi- 
nery out of the very unsuitable language of the statute. As a 
result of this, section 24(B) with all its sub-clauses has been 
inserted. Section 24(B) is primarily intended more as a 
machinery section than as a charging section. 

Section 24B(1) clearly lays down that the tax of a deceased 
person is payable by his heir or executor, sub-clause (2) pro- 
vides the procedure to be followed where a person dies before 
ho is served with a notice u/s 22(2) or n/s 34, while sub- 
clause 3 lays down the procedure to be followed when a person 
dies with having furnished a return which he has been required 
ii/s 22 or having fiirnislied an incomplete return. 

The x\ct nowhere defines that an assessee includes heirs or 
executors but b virtue of section 24(B) we find that when an 
assessee dies his heirs, administrators, executors or other legal 
representatives are answerable to authorities, tax can be realised 
as a matter of course and the Income-tax Officer may proceed 
to assess the total income of the deceased person as if such 
executor, administrator or other legal representative were the 
“assessee,'"' 

On a reference to section 24B we find in the marginal note 
“Tax of deceased person payable by representative.^^ If any 
weight is to be attached on the marginal note, heirs etc. cannot 
be regarded as assessees. It must be remembered that sub- 
clauses 2 and 3 of section 24B unmistakably point out that the 
total income of the deceased person may be assessed and they 
do not say clearly that heirs etc. are the assessees for the 
purpose of assessment. But in view of the fact that heirs 
etc. can b<‘ called upon to comply with any requisition relating 
to the accounts of the deceased, it may be fairly inferred that 
heirs etc. are competent to file objections under section 27 
at least in cases coming under sub-clauses 2 and 3 of sec- 
tion 2iB. 

It is quite clear that notwithstanding any express provi- 
sion to the contrary, the legislature has widened the meaning 
of the term assessee, intending that the previloge conferred oil 
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a living person assessed under sec. 23f4) of getting fche assess- 
ment cancelled is also to be enjoyed by bis heirs. To me it 
appears that this is a case of Casus Omisus. 

Review Under Section 33 If Lies. 

There is no bar to entertain a petition under section 33 
by the Commissioner of Income-tax : P. X. ChcUjar firm, 
8 Rang, 203. 

Propriety of Continuing Objections and Appears 
FOR Two Years in One Application. 

In hi the matter of Naicnl Kishore Khari.atilaU 132 I. C. 857 
it was laid down that Income-tax authorities must not allow 
one application for two years. This is improper. 

28. (i) If the Income-tax Officer, the Assistant 

Penalty for conceal- Commissioner Or the Commissioner, 
ment of income or in the course of any proceedings under 
of satisBed that an assessee 

° ‘ has concealed the particulars of his 

income or has deliberately furnished inaccurate parti- 
culars of such income, and has thereby returned it 
below its real amount, he may direct that the assessee 
shall, in addition to the income-tax payable liy him, 
pay by waj' of penalty a sum not exceeding the amount 
of the income-tax which would have been avoided if the 
income so returned by the assessee had been accepted 
as the correct income. 

(2) If the Income-tax Officer, the Assistant Com- 
missioner or the Commission'er, in the course of any 
proceedings under this Act, is satisfied that the profits 
of a registered firm have been distributed otherwise 
ian in accordance with the shares of the partners as 
shown in the instrument of partnership registered under 
Jiis Act governing such distribution, and that any 
partner has thereby returned his income below its real 
imount, he may direct that such partner shall, in addi- 
ion to the income-taxpayable by him, pay by way of 
lenalty a sum not exceeding the amount of income- 
ax which has been avoided, or would have been avoided 
f the income returned by such partner had been aceept- 
d as his correct income; and no refund or other 


20 
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adjustment shall be claimable by any other partner by 
reason of such direction. 

(5) No order shall be made under sub-section (1) 
or sub-section (2) unless the assesses or partner, as the 
case may be, has been heard, or has been given a 
reasonable opportunity of being heard. 

(4) No prosecution for an offence against this Act 
shall be instituted in respect of the same facts on which 
a penalty has been imposed under this section. 

(y) An Assistant Commissioner or a Commissioner 
who has made an order under sub-section (1) or sub- 
section (2) shall forthwith send a copy of the same to 
the Income-tax Officer. 

Discketioxeby Ob Mandatoby. 

Does of the expression “may direct” in section 28(1) 
lend colour to the view that action under section 28 is dis- 
cretionery, pure and simple ? It is for the Income-tax 
Officer to decide whether he should proceed under section 28 
or not. 

In The Couese Of Any Proceedings. — Meaning Of. 

The Income-tax authorities must be satisfied, before start- 
ing proceedings under section 28, that there has been a con- 
cealment of income or that there has been improper distribu- 
bution of profits. But this satisfaction nust be in the course 
of any proceedings. It therefore stands that the discovery 
of concealment or improper distribution of profits must be 
detected in the course of any proceeding and a proceeding 
under the Income-tax Act includes oases falling under sec- 
tions 22, 23, 30, 31, 32, 33, 4t5, 48 and 49. Section 46 
refers to mode and time of recovery of taxes and necessari- 
ly it is a proceeding within the meaning of the Act. When 
assessment has been completed and tax realised for the year 
under assessment, a notice under section 28 is not maintain- 
able. 

The expression “in the course of any proceedings” under 
the Act in section 28(1) means in the course of proceedings 
which terminate in assessment e. g. that is the original assess- 
ment and all powers to make use of section 28 cease in res- 
pect of the return which resulted in that assessment. 

The Allahabad High Court in the case of Mmjamm Diirga- 
pronad v. Commr. of Income-tax., U. P., 5 I. T. C. 471 espe- 
cially lays down thiit section 28 is not maintainable in a 
.supplementary proceeding u/s 34. 
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Concealment. 

Concealment is a question of fact pure and simple. An 
omission of a petty item may be concealment. It is for 
the Income-tax Officer to determine whether it is an act of 
omission due to inadvertance or it is an act of commission. 
An act of commission is tantamount to malafide concealment 
whereas an act of omission due to ignorance or inadvertance, 
is not an act of concealment in the literal sense of the term 
within the meaning of the Income-tax Act. The extent and 
the circumstances under which the income is omitted should 
be the guiding basis. 

Deliberately. 

The use of the expression “deliberately’^ clearly indicates 
that accidental slip, mistakes or omission do not attract the 
provisions of section 28. The Income-tax Officer is to be 
satisfied that there has been a deliberate suppression of income 
€.g. inaccurate particulars have been furnished wilfully to 
hoodwink the department. In the absence of any deliberate 
intention to furnish inaccurate particulars, imposition of penalty 
is not justified. 

Partnership Profit. 

Under section 22(2) read with section 38 of the Indian 
Income-tax Act, an assesses is required to submit his return 
and to furnish the Income-tax Officer with the names of the 
members of the firms, or of the manager or adult male 
members of the family with addresses. The prescribed form 
of return u/s 22(1), under serial no. 10 clearly states “any 
source other than those mentioned above including any in- 
come earned in partnership with othe^s^^ Thus omission to 
put this in the return is a serious matter and the Income- 
tax Officer is justified in imposing penalty under section 28 
for this non-disclosure. 

Since section 22(2) requires the person on whom a notice 
has been served to submit a return of his total income during 
the previous year, it is implied that income of branch busi- 
ness, if any is also to be furnished, no matter where the 
branch is situate. 

Registered Firm And Improper Distribution 
Of Profit. 

Section 28(2) applies to a case where the profits of a regis- 
tered firm have been distributed otherwise than in accordance 
with the shares of the partners as shown in the instrument of 
partnership registered under this Act, governing such distri- 
bution. It therefore stands that when distribution of profits 
has been made improperly, in direct disregard of the instru- 
ment of partnership, section 28(2) comes into operation. 
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Where the partner of such a registered firm returns his 
income below the real amount, the Income-tax Officer is within 
his jurisdiction to impose a penalty u/s 2(S. Cases falling within 
the purview of section 28(2) as indicated above, are penal inas- 
much as no refund n;'s 4tS or other adjustment shall be claim- 
able by any other partner by reason of such direction. Before 
imposition of penaltj’, the partner should be allowed a reason- 
able opportunity to represent his case. An exparte decision 
behind the back of the assessee is not contemplated under this 
section 

Eeviseb Return — Effect Of — On Penalty. 

Under section 22(3) the assessee is entitled to file an amen- 
dod return ; but this does not absolve him fx'om being penalised 
n/s 21S, if the original return filed under section 22(2) is found 
to be false. Of course subsequent filing of a revised return 
before assessment is completed may be an extenuating circum- 
stance and due consideration should be paid to it. But there 
is nothing in section 22(3) that an offence is to be condoned 
where revised or amended return is filed. In re : Oangasagar^ 
28 A.L.J. 26, 

In the case of Commissioner of Income-tax v. A. B, 31. A. 
L. A. Anmochnlam Chaittiar, A.LR. 1932 Mad. 433, it has been 
definitely held that although the revised return may for the 
purposes of assessability to income-tax, be treated as a revised 
return u/s 22(3), the Income-tax Officer is entitled to look at 
the previous false return and is u/s 28 entitled to inflict a 
penalty on the person who has made it. 

I see no reason to differ from the view expressed by the 
High Court and I am of opinion that a revised return u/s 22(3) 
cannot condone the offence committed in the original return u/s 
22(2), but I think that such an amended return should always 
weigh with the Income-tax Officer as to the amount of penalty 
to 1^ imposed. After the tiling of a revised return u/s 22(3) 
the I.T.C, can with the approval of the Assistant Commissioner 
prosecute the assessee ixs 52 of the Act in respect to the 
original return. But it must be understood that penalty and 
prosecution for the same otfenee are not permissible. An 
assessee may be prosecuted for one offence and penalised n/s 28 
for other offences in the same return . — Xarayantlas Mohonlal v, 
Commr. of [ncomelux, U.P.^ 6 I.T.C, 248. 

Maximum Penalty And The Right Of The 
Assessee To Adduce Evidence. 

The maximum penalty that can be imposed n/s 28 is a sum 
representing the difference between the tax on the income de- 
clared by the assessee and the tax on the income ascertained 
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under the Income-tax Act in re&pect of which assessment has 
been made. 

In an enquiry u's 28 as to whether penalty ought to be 
imposed, evidence adduced by the assessee is relevant and ad- 
missible, not for the purpose of varying or affecting the assess- 
ment made for the purpose of imposing the tax under the Act, 
but in order to show either that no penalty ought to be imposed 
or that the amount of the penalty ought to be less than the 
maximum prescribed u/s 2S and the Income-tax Officer will not 
be justified in refusing to admit such evidence. The power to 
levy penalty is not tenable in a supplementary proceedings u/s 
34 where the supplementary" proceedings have not been 
properly started . — Abdul Kader Marctcaycn\ 54 M.L.J. 298, 2 
I.T.C. 372. 

The view I have taken is on the basis of decision in Com- 
mifisioner of Income-tax^ Burma v. A. A- E. CheUiar concern^ 
142 I.C. 75S. It may be mentioned in this connection that it is 
not incumbent on the Income-tax Officer to levy maximum 
penalty, his discretion in imposing penalty is unfettered, which 
even the appellate authority cannot interfere. An order u/s 28 
should clearly show — 

1. The amount of income cancealed, 

2. The amount of tax that would have been evaded had 
such concealment been successful. 

Who Cax Impose Penalty ? vis 28. 

Income-tax authorities, namely Income-tax Officer, Assistant 
Commissioner, and Commissioner are competent to draw pro- 
cedings u/s 28 in course of any proceedings before them. 

Appeal And Power Of. The Appellate Authority. 

An appeal u/s 30 lies against an order imposing penalty u/s 
28 before the Assistant Commissioner. Similarly a second lies 
before the Commissioner against the order of the Assistant 
Commissioner hearing appeal against imposition of penalty by 
the Income-tax Officer. 

But as a matter of practice, the Assistant Commissioners 
order is very often challenged before the Commissioner by 
presenting a petition of review u/s 33. But no reference lies 
to the High Court against the order of the Commissioner im- 
posing a penalty u/s 28 — In re : JongibJiagat Eamabatary, Com- 
missioner of Income-tax, B and 0., 1930 Patna 121. 

The Assistant Commissioner has no jurisdiction to enhance 
the amount of penalty in appeal, as such a jurisdiction is not 
contemplated by the Act and it amounts to an illegal assump- 
tion of authority not vested by law — In the matter of Eai 
Sahib Harakrislma Das, 132 LC. 430. The Assistant Commis- 
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sioner is within his right in imposing penalty, while hearing 
appeal, if the return filed before the Income-tax Officer is found 
to be false — In re : Pitta Kamaswamiahj 49 M. 831. 

Notice ti/s 28. 

The Central Board of Revenue has not prescribed any 
Standard Form of notice u/s 28. All that it requires is that 
the assessee must be given a reasonable opportunity to have 
his say. Thus a penal assessment is untenable where the 
assessee has not been heard or notice has not been served. The 
Taxing Authorities cannot do away with the formality of a 
notice. When a case comes under the purview of section 28> 
the following formalities are to be observed. 

1. A formal notice is to be served, 

2. Reasonable opportunity must be given to the assessee 
to represent his case. 

Prosecution. 

Where a penalty has been imposed, prosecution cannot be 
launched, but it can be launched for adiflPerent fact with the ex- 
press approval of the Assistant Commissioner. There is no bar 
to impose penalty for one fact and prosecution for the other. 
The view that I take finds its support in the case of Susanali 
d) Co., 43 M. 498, where it is held : “perhaps the clearest way to 
put it is by an illustration. Suppose a man to have committed 
an offence u/s 39, by withholding his books and to have been 
prosecuted and convicted for it before he made a return of his 
income, as he clearly might be ; suppose that, subsequently he 
returns Ms income, at a figure found to be false ; could any one 
say that his conviction u/s 39 was a bar either to his being 

penally assessed or convicted u/s 200 1. P. C. , 

29. When the Income-tax Officer has determined 

Notice of denied. ^ ^am to be payable by an assessee 
under section 2d, or when an order has 
been passed under sub-section (2) of section 25 or sec- 
tion 28 for the payment of a penalty, the Income-tax 
Officer shall serve on the assessee a notice of demand in 
the prescribed form specifying the sum so payable. 

Notice of Demand. 

The notice of demand referred to in section 29 and prescri- 
bed in rule 20 draws a clear distinction between the cases where 
an appeal lies against an assessment and where an appeal does 
not lie, and shows the appropriate remedy to an aggrieved 
assessee in either case. This notice of demand should so far as 
possible contain the demand both on account of income-tax and 
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super tax, and since the total income has to be ascertained in 
every assessment for income-tax in order to determine the rate 
at which income-tax shall be payable on any income for which 
the assessee is responsible for direct payment, and as it is on 
the same total income that super-tax is leviable, it is desirable 
that, so far as possible, in the interest of economy and con- 
venience to assessees, the assessment both of income-tax and 
super-tax should be made simultaneously. (I. T. M. para 77). 

Demand Notice, 

Notice of demand must be served on the assessee in the 
manner prescribed under sectson 63. Usually demand notice is 
served where there has been an assessment, but there is no 
reason why it should not be issued in nil cases for an assessee 
in a nil case can have his grievances removed by an appeal. 
Executive instructions have been issued to furnish the assessee 
in nil cases with details of this assessement where he has in- 
come from business only. Where there is a perfectly good 
assessment order, the fact that a mistaken notice was sent to 
the assessee, in no way prevents a proper notice being sent 
when the mistake is discovered. 

Time Limits, if any, for Service. 

No time limit has been specially mentioned in the section. 
In the case of Rajendra Xarayan Bhanjo, reported in A. I. R. 
1925 P. 581, Justice Dawson Miller observes ; ‘‘The first thing 
to be observed is that no period within which such a notice 
demanding income-tax to be issued is prescribed in the Act 
and therefore prima facie a notice issued about 14 months after 
the expiration of the year of assessment would not necessarily 

be too late Although no time is prescribed for issuing 

the notice in question, I suppose, it may be said that such a 
notice must be issued within a reasonable time. What would 
be a reasonable time might vary according to circumstances... 

There is no period of limitation in the Act.^' 

^ ^ But where a revised 

notice of demand is served, limitation will run from the order 
of revised assessment and not from the original notice of 
demand : (32 cal. 287). 

30. (J) Any assessee objecting to the amount or 
rate at which he is assessed under sec* 
Appeal against as- tion 23 or section 27, or denying his 
Act. liability to be assessed under this Act, 

or objecting to a refusal of an Income- 
tax Officer to register a firm under section 26A or to 
make a fresh assessment under section 27, or to any 
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order against him under sub-section (2) of section 25 oj’ 
section 2oA or section 28, made by an Income-tax 
Officer, may appeal to the Assistant Commissioner 
against the assessment or against such refusal order : 

Provided that no appeal shall lie in respect of an 
assessment made under sul)-section (4) of section 23, or 
under that sub-section read with section 27. 

(2) The appeal shall ordinaffly be presented within 
thirty days of receipt of the notice of demand relating to 
the assessment or penalty objected to or of the intimation 
of the refusal to register a firm under section 26A or of 
the date of the refusal to make a fresh assessment under 
section 27, as the case may be ; but the Assistant Com- 
missioner may admit an appeal after the expiration of 
the period if he is satisfied that the appellant had suffici- 
ent cause for not presenting it within that period. 

(.3) The appeal shall be in the prescribed form 
and shall be verified in the prescribed manner. 

Appeals to Assistant Commissionee. 

Section 30 clearly specifies the cases in which an appeal 
lies to the Assistant Commissioner. An assessee may file 
appeal in the following cases : — 

(1) Against an order refusing to reopen a case under 
section 27. 

(2) Against orders of Income-tax Officers imposing penalty 
under section 25, clause 2 or section 2S. 

(3) Against any assessment under section 23(3). 

(4) Against any order under section 25(A). 

(5) Against any rate of assessment or against any order 
denying liability to be assessed under this Act. 

(<5) “Where the determination of the precise amount of 
loss sustained by an assessee in a particular year is material, 
for c.vample, wliere the assessee is a firm and the amount of loss 
sustained by the firm affects the assessments of the partners 
or where the amount of depreciation can be carried forward 
and is affected, an appeal should be admitted under section 30 
against the Income-tax Officer’s decision as to the amount of 
loss, unless, of coarse, the case has been decided under section 
•23(4).” 

An appeal under section 30 shall in the case of an appeal 
against refusal of an Income-tax Officer to make a fresh 
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assessment under section 27, be in form A, against an assess- 
ment under section 23{3) in form B. Forms of appeal against 
orders under section 25(2) and against section 28 shall be in 
forms C and D respectively. Rule 22 prescribes the form of 
appeal against an order of the Assistant Commissioner before 
the Coommissioner under section 28 and it must be in form E. 
{Specimens of forms have been shoivn under the head '^PrescriheJ 
forms in appeal^) 

(7) Against an order refusing to register a Firm u s 26 A. 

PROCEDURE. 

No specific rules have been laid down except under rule as 
mentioned in section 31. In fact the Assistant Commissioner 
on receiving an appeal usually calls for the records for the 
Income-tax Officer and fixes a date either at the head quarter 
or within the area where the assessee resides. The Assistant 
Commissioner is expected to select the time and place for the 
hearing with due regard to the convenience of the assessee. 

Limitation. 

(Appeal to he presented ordinarily within SO Days) 

As a matter of rule an appeal is to be presented within 30 
days from the receipt of notice of demand. But the use of the 
word “ordinarily^^ goes to show that an appeal can be enter- 
tained after the expiry of 30 days. The law of limitation has 
been relaxed and practically an appeal is governed by section 5 
■of the Indian Limitation Act. But no second appeal or 
reference is permissible against the refusal by the Assistant 
Commissioner to entertain an application after the expiry of 
30 days. “The word ‘ordinarily’ means tliat there is nothing 
to prevent the authorities from entertaining an appeal 
preferred after 30 days Mitchel v. Maeneil & Co,, 31 C. W. 
N. 630 : 130 I.C. 120. 

Duty of the Assistant Commissioner. 

The law does not allow an appeal against an order under 
.section 23(4), In the matter of Mohonlal Eordeo Das,V12lJu, 
810. But this does not mean that where an assessment has 
been made under a wrong sub-section no appeal lies. In the 
Full Bench case of Bioii Chand, A.I.R. 1929 L. 593 ; 117 I.C. 
69, it w'as held that “the mere fact that assessment purports 
to have been made under section 23(4) does not shut out 
appeal f but persons assessed under section 23(4) cannot 
prefer an appeal on the ground that he is not liable to tax. 

It is the duty of the Assistant Commissioner to satisfy 
himself that the proceedings of the Income-tax Officer were in 
order and the mere fact that he professes to act under section 
23(4) would not be enough to prevent the Assistant Commi- 



314 


THE INDIAN INCOME-TAX ACT 


[S. 30 


ssioner from satisfying himself that the Income-tax Officer's 
claim was correct ; In the matter of Badhak'isJmi, 101 1. C. 321* 

Appeal xx Nil Cases. 

There is no bar for an assessee to prefer an appeal against 
any assessments made at nil, i,e. in case of faulty depreciation 
allowance, or overvaluation of house property income, etc., 
when the assessment has been made under section 23(3). 

Appealable Ordees. 

The following are the appealable orders, i.e. assessment 
under section 23(3), 25(2), 2S, 25 A, 26 A, and in such cases when 
the assessee claims not to be liable under the Act of 1922. 

In the case of Pitta Rama Sivamiah v. Commissioner of 
TnromrAax^ Madras, reported in 49 Mad. 831, the High Court 
held that an appeal is competent. 

Reasons if to be Stated. 

The Assistant Commissioner hearing appeal is not bound 
to set out reasons fully and the High Court cannot interfere 
when no reasons are recorded — E, HL Chettyar Firm v* 
Commissioner of Income-tax, A. I. R. 1930 Rang. 22 d. 

Non-Liability. 

But persons assessed under section 23(4) are not entitled 
to appeal on the ground that they were not liable to be assessed 
tinder the Act : In re ; Pimickaml, A.I.R. 1929 L. 593 F.B. It 
was an appeal on the ground that he was not a resident of 
British India but it was dismissed as the assessment was made 
under section 23(4). 

Assistant ComxissioNER — Power if Limited. 

Assistant Commissioners have certain powers of hearing 
appeals as are specifically mentioned under section 31. In the 
case of Jngannatk Therani, reported in 86 1. C. 777 : A.I.R* 
1925, ^ Pat 405 Justice Ross observes : “The appellate 
authority has no power to travel beyond the subject-matter of 
the assessment and for all the reasons, advanced by the 
appellant, is, in my opinion not entitled to assess new sources 
of income. To do so would not in reality be enhancing the 
assessment but adding a new assessment to the old, the 
subject-matter being different, but the Assistant Commissioner 
has power to enhance an assessment made by the Income-tax 
Officer.'^ In the case of Pai Saheb Hara Kishna Das, 132 l.C. 
430 it has been held that the Assistant Commissioner has no 
authority in law to enhance the penalty while hearing appeal. 

Assessment for Two Years. 

Where an appeal has been preferred against two years^ 
assessment separate applications are to be filed. In re : Naival 



POWER OF REVIEW 


315 


Xishore Khariatlal v. GommiBsiomr of Income-tax, A.LR. 1930 
L. 1014. 


Court Fees. 

The prescribed form must have a court fee stamp of eight 
annas for all appeals presented before the Assistant Commis- 
sioner. 


Prescribed Form and Duly Verified. 

The appeal must be in the prescribed form and must be 
duly verified. The Assistant Commissioner may reject an 
appeal in limine if not duly verified and in proper form. 

Power of Registration at Appellate Stage. 

An assessee can apply for registration even when preparing 
an appeal and when he can show that such application could 
not be made before I. T. O. for some tangible cause, the Assis- 
tant Commissioner can allow registration at that stage. 

Ad Interim Appeal. 

There is nothing in the Act to warrant the suggestion that 
a wrong order of an Income-tax Officer as a preliminary to hi& 
passing an order under section 23 of the Act may not be made 
a ground of appeal when appealing against the final order of 
assessment, unless a separate appeal or application for review>* 
where no appeal is allowed, has been successfully filed against 
such order. As a matter of fact, the tendency of the Legis- 
lature has always been to prevent appeals against interim 
orders, leaving it open to the party aggrieved to challenge 
such order when appealing against the final order : Bid Ghand 
Keshob Das, A.I.R. 1930 Sindh 301. 

Power of Review. 

Assistant Commissioner has no power of review. He can- 
not review his own orders but is competent to rectify any 
mistake apparent from the record. He cannot make a 
re-assessment and initiate proceedings under section 34. 

Tbib foe Obtaining Copies. 

In appeals, where certified copies of orders are essential, 
the Income-tax Officer must calculate the period of limitation 
after allowing the days spent for obtaining such copies : In 
Bomanath Radhier, 6 Rang. 175 and Mohonlal Hardio Dasr 
A.LR. 1930 Pat. 13. 

But no ruling of the High Court is necessary that the 
computation of the period of limitation must be made after 
giving allowance to time spent for obtaining copies, in view of 
section 67 A. 



^16 


THE INDIAN INCOME-TAX ACT 


[S. 80 


Appeal How Presented, 

An assessee desirous of filing an appeal, must apply to the 
Income-tax Ofiicer in the prescribed form. On receipt of the 
form the assessee must put a signature and verify the form 
duly. The appeal can be presented either by post or personally 
handing it over to the appellate authority. The assessee him- 
self can file it or he can file it through his pleader and by his 
authorised representative. 

Appeal Against An Order Refusing To Reopen The 
Case Under Section 27. 

Section 30 clearly mentions that an appeal against such 
refusal is tenable. The proviso only lays down that no appeal 
lies against an order u/s 23(4} or that when an assessment u/s 
23(4) lias been reopened u/s 27, but at the time of denovo 
assessment, a fresh assessment has been made u/s 23(4) read 
with section 27 — in such a case an assessee shall be debarred 
from appealing against that assessment — A. JT. A. 0. T. 
V, r. Chetiltar v, Com7m\ of L Tax, 6 R. 652, 116 1. C. 47, 
A. I. R. 1929 R 8. 

The proviso specifically puts a bar to an assessment reopened 
u/s 27, but again assessed u/s 23(4). Thus a second appeal 
is not permissible, it is doubtful if a second petition u/s 27 can 
also stand. 

If in appeals against an order refusing to reopen u/s 27, 
the Asst. Commr. upholds the order of the I. T. O, he is 
not bound to go into the merits of assessec^s return — In re : 
Pratap Ch. Ganguly, A. I. R. 1932 Cal. 417. 

The scope of appeal under this head is, that in an appeal 
against an order refusing to reopen the case u/s 27, the only 
<iiiestion that arises is the same question of fact as that which 
fell to be determined by the L T. O. u/s 27, and in such an 
appeal it is immaterial whether the assessment made u/s 
23(4) is valid or not — In re : Abchd Bari CJwialkary v. Commr, 
of L r., Bjmm. 5 I, T.C. 358, 133 I.C. 81 (relying on A, K.R. 
P. L, A. Chfttier Firmy, Commr. of J. Tax.) 

The only question arising in connection with an assessment 
u s 23(4 1 which can come before the Asst. Commr. on appeal, 
is whether the I. T. O. was justified in refusing to cancel the 
assessment. 

Denying His Liability To Be Assessed. 

The clause “denying his liability to be assessed” in section 
30(1), is^ wide enough to cover the case of an assessee who 
denies his liability to be declared as an “Agent” under section 
43. An appeal, therefore, against the order of an I. T. O. 
declaring any person to be an Agent of a foreigner, is not barred 
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imder section 30fl) — Ookulclas Ghunilal y* Commr- of J. TaXy 
A. I. R. 1932 N, 152. 

Section 30, Income-tax Act contains no provision barring 
an appeal against the order of an Income-tax Officer declaring 
a person to be an agent of a foreigner. 

Appeal Agals’st Ax Assessment u/s 23(4). 

Section 30 of the Act specifically provides the appealable 
orders. When an assessment is made u/s 23(4), no appeal lies 
to the k. C. 

But cases may be forthcoming, when it is found that the 
I. T, O. has made an assessment under a wrong sub-head {vk, 
an assessment has been made under section 23(4), which 
should have been made u/s 23(3)). It is a matter of common 
knowledge that an appeal is a matter of procedure — Colonial 
Sugar Refining Co. v. Irving, (1905) A. C. 365. 

In the Full Bench decision in the case of DnnicJmnd^ A. 
I. R 1929 L. 593, 117 L C. 69, it has been held that the mere 
fact that the assessment purports to have been made n/s 23(4) 
does not shut out an appeal. In In the matter of Bnclha Kissen, 
101 1. C. 321, it is stated that it is the duty of the Asst.Commr. 
to satisfy himself that the proceedings of the Income-tax 
Officer are in order and the mere fact that he professes to act 
u/s 23(4) is not enough to prevent the Asst. Commr. from 
satisfying himself that the findings of the Income-tax Officer 
are correct. 

Before the Assistant Commissioner denies the right 
of appeal from an order under section 23(4), he must be 
satisfied that the assessee had really incurred the penalty 
sustained by law and that the Income-tax Officer has acted 
illegally in assessing him u/s 23(4). The mere fact that the 
assessment is under section 23(4) does not shut out appeal — 
In re : K. Anamla v. Commissioner of Income-tax, B. c& 0., 5 
I. T. C. 417, 12 P. L. T. 915. 

It is said : “the law punishes a person who does not comply 
with a requisition by the Income-tax Officer by depriving him 
of his right of appeal. But the appellate authority must 
before denying him the right of appeal be satisfied that he had 
really incurred the penalty prescribed by the law, and that the 
Income-tax Officer had acted legally in assessing him under 
section 23(4) of the Act. The mere fact that the assessment 
purports to have been made under that sub-section does not 
shut out appeal, it must be shewn that the circumstances 
of the case bearing it within the scope of that sub-section. 
When the Assistant Commissioner is satisfied that the assess- 
ment was made, not ostensibly but genuinely under that sub- 
section, he must stay his hands and decline to adjudicate upon 
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the merits of the appeal on the ground that the proviso to 
section 30(1) bars an appeal in such a case.” 

Thus ■when an appeal is presented before the Assistant 
Commissioner against an assessment u/s 23(4), the Assistant 
Commissioner cannot refuse to entertain it — he has no power 
to reject it simply because it is an assessment u/s 23(4). 

81. (i) The assistant Commsssioner shall fix a day 

and place for the hearing of the appeal, 
and may from time to time adjourn the 


Hearing of appeal. 


hearing. 

(2) The Assistant Commissioner may, before 
disposing of any appeal, make such further inquiry as 
he thinks fit, or cause further inquiry to be made by the 
Income-tax Officer. 


(5) In disposing of an appeal the Assistant Com- 
missioner may, in the ease of an order of assessment, — 

(а) confirm, reduce, enhance or annul the assess- 

ment, or 

(б) set aside the assessment and direct the In- 

come-tax Officer to make afresh assessment 
after making such further inquiry as 
the Income-tax Officer thinks fit or the 
Assistant Commissioner may direct, and 
the Income-tax Officer shall thereupon 
proceed to make such fresh assesssment, 
or, in the case of an order refusing to register a 
firm under section 26 A or to mahe a fresh 
assessment under section 27, 

(c) confirm such order, or cancel it and, direct the 
Income-tax Officer to register the firm or 
to make a fresh assessment as the case 
matj be ; 

or, in the eases of an order under sub-section (2) of 
section 25 or section 28, — 


(d) confirm, cancel or vary such order : 

Provided that the Assistant Commissioner shall not 
enhance an assessment unless the appellant has had a 
reasonable opportunity of showing cause against such 
enhancement. 
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Powers of Assistant Commissioi^ee m dealing 
wn’H Appeals. 

The provisions of this section have been re-worded in order 
to make it clear that the Assistant Commissioner in enter- 
taining an appeal has power to remand a case to the Income- 
tas: Officer for report or disposal on its merits and also that 
the Assistant Commissioner is not required to pass orders on 
the actual date of hearing, but may pass orders after the last 
day of hearing. 

An Assistant Commissioner in dealing with an appeal may 
enhance the assessment made by the Income-tax Officer, but 
under the proviso to sub-section (3) he must first give the 
appellant reasonable opportunity of showing cause against the 
enhancement. The appellant in such a case may under section 
32 appeal to the Commissioner against the order of enhance- 
ment. 

Appeals should never be simply dismissed for default of 
appearance, — they should always be decided on their merits, 
and a reasoned decision written whether the appellant appears 
or not. If the notice of hearing has not been served on the 
appellant in time to permit of his appearing in person or by 
pleader at the time and place fixed for the hearing of the 
appeal, the appeal should not be disposed of, but should be 
adjourned and a fresh notice issued to the appellant. (I. T. M., 
para 79). 

Assistant Commissioner’s Powers. 

He can remand, confirm, reduce, enhance and annul assess- 
ment, but where it is enhanced reasonable opportunity should 
be given to the assessee. The Assistant Commissioner must 
state facts and give reasons for his finding and if he does not 
do so, he fails to perform his duty : In the matter of Sukd^al, 
122 1. C. 238. He cannot enhance penalty while hearing appeal 
against imposition of penalty by the Income-tax Officer against 
an order u/s 28 — In re : Sara. Krishna Das^ 132 L C. 429. 

Power of Review. 

The Assistant Commissioner has no power to review his 
own order, however erroneous it may be. The Commissioner 
has alone the power of review under section 33. Where a case 
has been decided ex parte, no petition can be entertained by 
the Assistant Commissioner for rehearing the case. 

Dismissal for Default. 

When an appeal is presented the Assistant Commissioner 
cannot dismiss it for default. The appeal ‘ must always be 
decided on merits. The Assistant Commissioner is competent 
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to entertain a petition if the appeal is decided ex parte, on any 
ground as mentioned under section 27. The Asst. Commr. 
should not dismiss appeal exparte. He should hear the assessee 
or his counsel and then decide on merits. The Asst. Commr. 
should not merely scrutinise the memorandum of appeal and the 
assessment order of the I. T. O. behind the back of the asses- 
see or his counsel and dismiss the appeal that it is not 
allowable — lu re : Bhngnhrftijjrosad, A. I. R. 19e>2 All. 390. 

JunrsDicTioN Of Assistant Co:^rMssIOXER Ix Hearing 

Appeal. 

As stated under section 30 in the case of Jogamiath Therani^ 
86 I, C'. TTT, the Assistant Commissioner cannot assess a 
source of income wliieli was not at all assessed by the Income- 
tax Officer. “Section 30 exists for the assesee^s benefit and 
unless the statute expressly gives authority to the Assistant 
Commissioner, he cannot be said to possess the same jurisdic- 
tion as the original court. The right of appeal cannot be taken 
away by any Act of the Assistant Commissioner. Proceedings 
could have been taken under section 34 without impairing the 
right of appeal, but the Assistant Commissionsr cannot usurp 
the powers of an original court under section 31.^^ In an 
appeal against an order refusing to re-open u/s 27, the A. C. 
is not obliged to enter into the merits of the case. — In re r 
Protap CL Ganguly, 139 I. C. 93. 

Defective Appeal. 

A defective appeal not verified in the prescribed form 
and not bearing signature, can be rejected in limine. In the 
maiier of Darnochr Prosad, 120 I. C. 639. 

Right Op Appellant. 

An appellant has no higher right in adducing fresh evi- 
dence in a[)pcal than he would have in a Civil case under order 
41, rule 27, Civil Procedure Code : E. M Chefyear firm, 122 
I. C. SOs 7 Rangoon 635. 

OuDEU 41. Rule 27 of the Civil Procedure Code 
Runs Thus : — 

( 1 1 The parties to an appeal shall not be entitled to 
produce additional evidence, 'whether oral or documentary in 
the apprdlate Court. But if (aj the court from whose decree 
the api)eal is preferred lias refused to admit evidence which 
ought to have been admitted or (b) the appellate Court 
rcuiiires any document to be produced or any witness to be 
examined to enable it to proniince judgment or for any other 
substantial cause, the appellate Court may allow such evi- 
dence or documents to be produced or witness to be examin- 
ed. 
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(2) Whenever additional evidence is allowed to be pro- 
duced by an appellate Court, the Court shall record the reason 
for its admission. 

Plea Not Taken Before L T. O. Cannot be Raised 
In Appeal. 

A plea raised for the first time in appeal cannot be enter- 
tained. The appellant has no higher title to raise a new 
point in appeal. He should have raised that objection be- 
fore the Income-tax Officer. The appellant is estopped in 
asking the Asst. Commissioner in an appeal before him to 
go into a question, which should have been raised before and 
decided by the I. T. O, on an appeal against the assessment. 
This is opposed to the clear and unmistakable provisions of 
section 30 itself. 

JusUce Broadiiivmj in Karam Chand v.Oommr. of Ificome- 
tax, Punjab 5 1. T. C. 315, 12 Lahore 714, A. I. E. 1931 
Lahore! 601, observes : — 

“The objection which the petitioner made in his appeal to 
the Asst. Commissioner ought to have been taken by him be- 
fore the Income-tax Officer u/s 2oA of the Income-tax Act. 
Had such objection be taken, it would have been incumbent 
on the Income-tax Officer to make such enquiry as he thought 
fit and to pass an order under that section, if he found that 
the requirements of that section had been fulfilled. If the 
petitioner finds himself dis-satisfied with the order passed by 
the I. T. O. he could prefer an appeal against that order 
under the provisions of section 30(1) of the Act, What the 
petitioner claims to be entitled to do is to call upon the xAsst. 
Commr. in an appeal to him to go into a question which 
should have been raised before and decided by the 1. T. O. , 
on an appeal against the assessment. This appears to me 
to be opposed to the clear and un-mistakable provisions of 
section 30 itself. I consider that the opinion of the Income- 
tax Commissioner is correct and that he has rightly held 
that the petitioner could not appeal to the Asst. Commissioner 
on the ground set out by him, inasmuch as no objection u/s 
25A had been made, and that the Asst. Commr. was right 
in refusing to go into the matter and further, in my opinion, 
the provisions of section 30(1) barred the Asst. Commissioner 
in entertaining the plea^^ 

In the case of Biradhmal Lodh v- Commissmier of Income- 
tax^ A.LR. 1931 All, 217, the appellant assessee raised a plea of 
division of the Hindu undivided family before the Assistant 
Commissioner on appeal, but it was refused. 

All that section 25A provides is that a claim which comes 
under that section should he made at the time of making an 

21 
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assessment and necessarily it must be put forward before the 
Income-tax Officer in charge of assessment. 

Under the Civil Procedure Code, it is not open to the party 
on appeal to advance a claim for relief on a ground which he 
has not taken in his plaint and even as regards the production 
of additional or new evidence, order 41, Eulo 27 lays down 
that additional evidence can only be admitted in appeal when 
such evidence is required by the Appellate Court itself in 
order to enable it to pronounce a judgment or when such 
evidence has been refused by the Court of the first instance. 
If the Civil Courts are so stringent in regard to ths rule that 
new matter should not be raised for the first time in appeal, 
why should it be laid down tliat appeals under the Income-tas 
xVct should be conducted with greater laxity. 

But Justice Niamatulla attached a dissenting judgment and 
he observes: — 

I may note that no analogy can be drawn from Order 41, 
Rule 27 of the Civil Procedure Code, to determine the powers 
of the Assistant Commissioner hearing an appeal u/s 31(2) as 
the latter gives unrestricted discretion to the Assistant Com- 
missioner to make further inquiry, that is, to obtain more 
evidence throwing light on the question wffiich he is called 
upon to decide, while Order 41, Rule 27, confers very limited 
powers upon a Court of appeal in the matter of admitting 
fresh ovidonco. 

Order Uxder Section 31. 

An order of the Assistant Commissioner rejecting an appeal 
against an assessment under section 23(4), although not main- 
tainabltMs still an order under section 31 — In re: K, Anancla 
V. Comfi/U^ioner of Income-tax B. lO 0, 5 I. T. C. 417. This 
overrules t!ie case of Pfflhf Mai Bholaitcdh, 146 I. C. 759. 

If an appeal, purporting to be an appeal ii/s 30 is filed 
against an assessment purporting to have been made under 
sub-.^ection 4l of section 23, it is not within the competence 
of the Assistant Commissioner to make an exparte order 
declining to entertain the appeal on the ground that by reason 
of the proviso to sub-section (1) of section 30, no appeal lies. 
The appeal mnst be formally heard in accordance with sub- 
section (1) of section 31 and a finding recorded on the prelimi- 
nary issue whether the appeal lies. The decision on this 
preliminary issue will depend on whether the assessment 
expressed to have been made under sub-section (4) of section 
23 was in fact capable of being made under that sub-section. 
If the decision on this issue is adverse to the appellant, the 
appeal will be dismissed on the ground that no appeal lies. 
An order dismissing the appeal on this ground is an order 
under section 31 — Executive Instructions. 
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Appeal Agaiistst An* Order Imposixg Penalty u/s 28 — 
If Can Be Exkangeb. 

It can be stated as a matter of general principle that a 
penalty is not, as a rule, to be enhanced in appeal by mere im- 
plication of language. Asst, commr., has no authority in law to 
enhance the penalty w’'hile hearing an appeal against imposition 
of penalty. 

In Ham Krishna TJas 5 L T. C. 277, 132 1. 0. 429, the 
Allahabad High Court decision is worth quoting. 

“We find that section 31 is not oblivious of the fact that 
there is the word enhance or enhancement in the English 
language and does not fail to use it when the idea was that the 
assessment should be enhanced. If wo see that the legislature 
has not used the word enhance or enhancement dealing with a 
case of penalty, we can easily say that some different intention 
was intended to be conveyed. It is true that the w’ord ‘ Vary^^ 
has been used in conjunction with the word “order” in clause 
(d) of sub-section (3) of section 31. But the idea could have 
been easily expressed by altering the sentence and using the 
unambiguous word “enhance” with respect to penalty. The 
fact that no provision was made for hearing the asscssee 
before enhancing the penalty is a clear argument in support of 
the contention of the counsel of the assessee. The fact again 
that a further appeal is provided for in the case of an enhance- 
ment of penalty is another argument against the view that a 
penalty could be enhanced. 

We notice that no provision is to be found within the 

four corners of the Indian Income-tax Act by which the depart- 
ment may ask by \vay of an appeal, any authority to enhance 
a penalty which has been imposed by the I. T. O. This shows 
that if the assessee decides not to file an appeal against an 
order imposing penalty, the Department caunat seek to have 
the penalty, enhanced.” 

32. (7) xAny assessee objeetiDg to an order passed 

Appeals against Assistant Coniimssioner under 

orders of Assistant section 28 Or to an Order enhancing 
Oommissioner. .ic^gessuient luider sub-section (3) 

of section 31, may appeal to the Commissioner within 
thirty days of the date on which he was served with 
notice of such order. 

{2J The appeal shall be in the prescribed form, and 
shall be verified in the prescribed manner. 

(3) In disposing of the appeal the Commissioner 
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may, after giving the appellant an opportunity of being 
heard, pass such orders thereon as he thinks fit. 

Appeal To Commissioner. 

No second appeal lies from orders passed by an Income-tax 
Officer. R^ht of second appeal is confined to two matters 
only namely (1) against an order passed under section 28 by 
the Assistant Commissioner and (2) against an order of enhan- 
cement. In no other cases second appeal lies. 

Enhancement Under One Head, Bdt Reduction Under 

Different Heads By Asst. Commr., Total Income 
Remaining The Same— If Appealable. 

When the Asst. Commr., enhances the income under one- 
head hut reduces the income under different heads, -with the 
result that the total income as worked out by the I. T. O., 
remains the same, the order of the Assistant Commissioner is 
not an order enhancing the assessment within section 32(1) and 
no appeal lies to Commr. against such an order. The enhance- 
ment referred to in sections 31(3) and 32(1) is an enhance- 
ment of the assessment as a whole. Income-tax is one tax and 
not a collection of taxes on different items of income — In re ; 
T. Nambammtd Cheitij d- Sons, 1933 I. T. R. 32 ; A. I. R. 
1933 M. I. 

Limitation. 

The law allows thirty days’ time from the date of any order 
under the section. The period required for obtaining copies 
must be excluded in computing the period of limitation, so far 
an appeal under section 30 or 32 is concerned. 

Forms Of Appeal. 

Rule 22 prescribes the form of appeal under section 32 
which must he in form E. It must be duly verified and be- 
presented within the period of limitation. 

Whethep. Commissioner Has Power Of Review Against 
An Order Under Sec. 32 . 

The Commissioner has no right to entertain a petition under 
seetion 33 against an order passed by him under section 32. 
All that an assessee can do is to ask the commissioner to state 
a ease for reference to the High Court in -view of the fact that 
a reference to the High Court can only lie when there is an 
appeal under section 31 or 32. 

33. ( 1 ) The Commissioner may of his own motion 

rowt-r of review. proceeding 

under this Act which has been taken 
by any authority subordinate to him or by himself when 
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exercising the power of an Assistant Commissioner 
under sub-section {4) of section 5* 

{2) On receipt of the record the Commissioner may 
make such inquiry or cause such inquiry to be made and, 
subject to the provisions of this Act, may pass such 
orders thereon as he thinks fit : 

Provided that he shall not pass any order prejudicial 
to an assesses without hearing him or giving him a 
reasonable opportunity of being heard. 

Power Of Ep^visiox. 

The period within which an I. T. O. may assess income that 
has escaped assessment is restricted by section 34 and the time 
within which an I. T. O., x4ssistant Commissioner or commr. of 
I. Tax may correct a mistake apparent on the face of the 
record by section 35. The commissioner acting under section 
33 cannot extend this period of limitation though he can 
revise, after it has expired, action validly taken within it. If 
a commissioner of I. Tax desires to exercise his power of 
revision in any case when more than a year has elapsed since 
the passing, of the last order by the subordinate authority he 
should not do so without first consulting the C. B. E. 

"Where in consequence of any appellate or revisional order, 
or any decision of a High Court on a reference, the assessment 
of a firm is modified in a manner entitling any partner to a 
reduction of the tax imposed on him individually and for any 
reason such relief cannot be given by the Assistant Commis- 
sioner in the exercise of his appellate powers, the Commissioner 
of Income-tax should make the reduction under section 33, 
regardless of one year’s period of limitation. 

The commissioner need not necessarily make a personal 
enquiry but may cause an enquiry to be made by a subordinate 
ofiBcer. 

The power conferred by this section on a Commissioner 
can only be exercised once in any particular case. A commis- 
sioner who has once “declined to interfere” under this section 
is debarred from subsequent action under that section just as 
he would be if he had passed an order modifying the assess- 
ment. 

An order under section 33 merely declining to interfere is 
not an order “Prejudicial to the assessee.” A commissioner is 
therefore not bound to hear an assessee or his representative, 
before rejecting a revision petition. The Act, of course does 
not contemplate such petitions. 
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Power Of Commissioneh Under Sec. 33. 

The Commissioner may of his own motion or from an 
application by an assessee, call for the records and decide any 
question of law or facts involved therein. Under section 33 
the Commissioner is within his rights to decide any question 
of fact as well. 

Limitation. 

As a matter of fact there is no specific provision relating 
to limitation under section 33. By executive instiuctions 
it has been decided that Commissioner must not entertain a 
petition under section 33 in any case where more than a year 
has elapsed since the passing of the last order by the subordi- 
nate authority. 

The Commissione^^s powers under this section are subject 
to limitation imposed by section 35 ; In the matter of Oanesh 
of 100 I. C. 675 : 8 L. 354. For the purpose 

of re-assessment, proceeding under section 33 is subject to 
section 34 ; 108 I. C. 73 : A. I. R. 1928 Mad. 253. Power of 
Commissioner should be exercised within reasonable time as 
has been observed in the case ot Ahdrd Kadir Mavakayar 
Cb., A. I. R. 1928 Mad. 257. The order of the Commis- 
sioner cancelling the order of the I. T. O, directing the regis- 
tration of the firm more than a year after the order was made, 
is invalid. The words ‘‘subject to the provision of this Act’^ 
indicate that the commr.’s powers ip s 33 of the Act are subject 
to the time limit of one year nientioiipd in sections 34 and 35 
(in re : Yesa Mam A. I, R. 1927 L. 248, In re : Cranesli Da^: 8 L. 
354)— of Khenulimd Bamdas v, i'ommr. of L Taxy 
A. 1. E. 1934 S. 46. 


Power Of Revision, 

The Commissioner has power of revision of any proceeding. 
He can revise any order of officers subordinate to him. He can 
revise his own orders, if any, passed by him in his capacity 
us an Assistant Commissioner ; but this does not empower 
him to review his own orders under section 33 : In the matter of 
Satchkhmanda Singha, 88 I. C, 1014. 

Though the power under section 33 is called the power 
of review in the marginal note to the section, the real jurisdic- 
tion given under this section is not by way of review but by 
way of revision or superintendence and such power is not more 
large than the power of a court of appeal ; Abdul Kadir 
Marakayar, 108 I. C. 73 : A. I. R. 1928 Mad. 257. 

Reasonable Opportunity. 

It is a question of fact that where the Commissioner exer- 
cises the power of an original court, he must allow sufficient 
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opportunity to the asseseee as laid down in the case of Satchidci"- 
ncmda Singh, A. I. E. 1929 Pat. 644. 

Ees Judicata. 

Decision in income-tax cases do not operate as estoppel 
or m judicatcL Income-tax authorities are not guided by 
strict judicial principles and they have sometime to depend 
upon material which would be wholly inadmissible in a court 
of law. liut it has been said that Income-tax authorities 
must proceed in a judicial manner. Fundamentally they must 
proceed in a judicial spirit and come to a judicial decision. 
In the case of Earmnk Boy Lidichand, 56 Cal 39 and also 
in the case of Sankar Linga and other A. I. E. 1930 Mad. 209, 
it was observed that the doctrine of res judicata does not apply 
to income-tax cases. Attention is also drawn to the case of 
Massey d' Co. Lid. 115 I. C. 814. 

Decision Of Board Of Referees. 

The decision of a Board of Referees under section 33-A is 
not subject to appeal to any Income-tax authority and cannot 
be revised by the commissioner in exercise of his powers under 
section 33. 


Reference to the High Court. 

Before the present Amendment (Second Amendment Act, 
1933, Act XVTII of 1933), there was no provision in the Act 
itself allowing a right of reference to High Courts against an 
order passed under section 33. There are conflicting decisions 
under the previous Act. 

In Sinseng Hin, 102 I. C. 785, A. I. R. 1925 R. 252, it has 
been held that as section 66(3) permits an assessee to move the 
High Court in the case of an application under sub-section (2) 
of section 66 and as section 33 is not mentioned in section 60(2) 
the assessee has no right to require a reference without an ex- 
press provision conferring on him that right. 

The Calcutta High Court in the case of Sanat Kumar Boy, 
30 C. W. N. 831, has held that “The Indian Income-tax Act 
makes no provision by which the High Court can compel the 
Commissioner to state a case to the High Court, when a ques- 
tion of law arises in a review proceedings before the Commis- 
sioner — Calcutta and Rangoon High Courts are of the same 
opinion. 

The Madras High Court in the case of Abdul Kadir Mara- 
kayar, 49 Mad. 725, has held that “the High Court has power 
to order the Commissioner to state a case embodying any point 
of law that may arise in the course of a proceeding u, s. 33 of 
the Act of 1922. The power of High Court \vas not meant to 
the confined to cases under sections 31 and 32 of the Act and 
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is not by implication taken away in the case of order under 
section 33’\ 

The Patna High Court in the case of Suraj mal Byij lal 
1930 Pat. 538 was of opinion that as orders of an Assistant 
Commissioner under-section 31 and order of a Commissioner 
ii/s 32, were snbject to the provisions of section 66(2) and (3), it 
does not stand to reason why order under-scction 33, should 
not be subject to the same provision — Madras and Patna 
think alike. 

But all complications have been set at rest and assessee 
has been given the right to require the Commissioner to refer 
to the High Court any question of law arising out of an order 
under section 33, enhancing the assessment or otherwise pre- 
judicial to him. A proviso has also been added in section 66 
to the effect that a reference shall lie from an order under sec- 
tion 33 only on a question of law arising out of that order 
itself, 

An order under section 33 merely declining bo interfere is 
not an order ‘"prejudicial to the assessee^^ 

Eeferenoe To High Court If Lies. 

There is no provision in the Act itself stating that a re- 
ference lies to the High Court under section 33. In the case 
of Simeng Hin^ 102 L C. 785: A. L R. 925 Rang. 252, it has 
been held that as section 66(b) only permits an assessee to move 
the High Coutt in the case of an application under sub-section 
(2) of section 66 and as section 33 is not mentioned in section 
66(2), the assessee has no right to require a reference or move 
the High Court to compel a reference without an express provi- 
sion conferring on him that right. But in the case of Abdul 
Kfulir Maral'agar d!* Co., 49 Mad. 725 it was held that “the 
High Court has power to order the Commissioner to state a 
case embodjdng any point of law that may arise in the course 
of proceeding under section 33 of the Act of 1922. The 
power of High Court was not meant to be confined to cases 
under sections 31 and 32 of the Act and is not by implication 
taken away in the case of order under section 33.^' But the Cal- 
cutta High Court in the case of Kumar Sanat Kumar Roy 
36 C, W. N. 831, held that, “The Income-tax Act makes no 
provision by which the High Court can compel the Commis- 
sioner to state a case to the High Court where a question of 
law arises in a review proceedings before the Commissioner”. 
(See infra). 

SECTlo^* 33 If Applicable Where Assessmejtt 
Made Under Section 33(4). 

Law as it stands an appeal is not permissible against an 
asessment under section 23(4 ) but there is no bar to entertain 
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a petition of review under section 33 in cases coming under 
section 23(4). This is no appeal but is a power of revision 
or superintendence.^ P. 7T. A" P P. Chetyar firm, S Eang, 
203. The Commissioner cannot turn down an application 
u/s 33, when the assessee files a petition of review u/s 33 with- 
out exhausting the other privileges enjoined under the Act. 

Notice Uxder Section” 34. 

The Commissioner has no righ to initiate any proceeding 
under section 34. 

Commissioner's Pow’er to Exercise Discretion in case 
OF Arbitrary Assessment. 

As a matter of fact the Commissioner has inherent power 
to interfere in any assessment proceeding where it appears to 
him that the subordinate authorities have proceeded arbi- 
trarily and capriciously. In the case of P. AT. X, P. P 
Chetyar firm, A, I. E. 1930 Rang. 33, it was held that an assess- 
ment which should have been made to the best of the Income- 
tax Officer’s judgment but which does not eveu purport to be 
based upon material which were admittedly available or on 
any material at all, being on the Income-tax Officer’s whims 
-or humour, can hardly be regarded as an assessment, iii res- 
pect of which the Commissioner ought to have exercised the 
discretion given to him by section 33. In the case of Malmmd 
Hayat HuTii Mahamad Sarclar, 131 I. C. 931, it was held that an 
Income-tax Officer would perpetrate an injustice if he took 
advantage of default and assessed the income at a fanciful 
and imaginary figure without any justification, the Commis- 
sioner is within his right to interfere and exercise his discre- 
tion. '‘An assessment resting unon the whim and caprice 
of the Income-tax Officer cannot be elevated to the dignity 
of an assessment made to the best of his judgment.” 

Review Pending Application For Reference. 

During the pendency of an application under section 
66(2) the Commissioner can exercise his power of review under 
section 33. In the matter of C, P. F. S. Chetyar firm, 122 
I. C. 902 : A. I. R. 1929 Rang. 248. 


Court Fees. 

Whenever an application under section 33 is filed the 
assessee is not required to affix any court fee stamp on the 
petition itself. In appeal before the Assistant Commissioner 
the law enjoins that a court fee of eight annas must be affixed 
on the memorandum of appeal but no such court fees are 
necessary in filing a petition under section 33. 
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Peoceduee. 

As soon as a petition under section 33 is filed the Com- 
missioner may call for the certified copy of the order com- 
plaiiuid against and he may call for the records of the subordi" 
nate authorities. It is not incumbent on the Commissioner to 
hear the assessec or his representatives ; he may dispose of 
the Jipidication on merits but where the Commissioner wants 
to have the assessment enhanced, sufScient opportunities 
should be given to the assessce. 

33A. (I) Any person aggrieved by an order of 

Reference to Raard an Ineome-tax Officer nnder sub- 
of Referees. Section (I) Or sul>-section (2) of 

section i’3A may, within thirty days of the date on 
which he was served with notice of such order, lodge 
an appeal in the office of the Commissioner. 

(2) The appeal shall he in the prescribed form 
and shall he verified in the prescribed manner. 

(5) The Commissioner shall refer such appeal, 
with a statement of his own opinion thereon, to a Board 
of Referees for decision ; and the Board of Referees 
shall decide the appeal after hearing the appellant 
and any person deputed by the Commissioner : 

Provided that, before making a reference to a Board 
of Referees, the Commissioner may, and at the request 
of the appellant shall, in exercise of his powers of 
revision under section 33, decide the matters in dispute 
and thereupon the assessee maj' withdraw his appeal 
or proceed with it. 

{ 4 ) The decision of the Board of Referees shall 
be forwarded to the Commissioner who shall transmit 
it to the Income-tax Officer who passed the original 
order, and shall also send copies to each Income-tax 
(Officer who has made any^ assessment consequent 
upon sucli order ; and where a decision reverses or 
modifies the order of the Income-tax Officer, fresh 
assessments shall he made in accordance therewith, 
or such consequential adjustments as may be required 
shall he made in any assessment already made. 

(d) The ilecision of a Board of Referees s hall 
not he subject to appeal to any Ineome-tax authority. 
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and shall not be revised by the Commissioner in 
exercise of his powers under section 33. 

{ 6 ) A Board of Keferees shall consist of not less 
than three and not more than five persons, of whom 
not less than one-half shall be non-officials having 
business experience and one shall be a judicial officer 
not inferior in rank to a Sul>ordinate Judge or a Judge 
of a Small Cause Court who has held judicial office 
for a period of not less than ten years. 

(7) Subject to the provisions of sub-section (6')* 
the Central Board of Kevenue may make rules regulat- 
ing the formation, composition and procedure of Boards 
of Referees. 


Notes And Procedure. 

Section 23A has boon newly inserted and an appeal is 
maintainable against an order under that section. The appeal 
is to be lodged before theCommssionerfor reference to a Board 
of Referees which will be composed of either three or five 
members of which half the members shall be non-officials having 
business experience, one at least from the judicial department 
not below the rank of a Subordinate Judge or Small Cause 
Court Judge of 10 years^ standing. No time is prescribed in 
section 33x1(3) within which the Commissioner should refer an 
appeal to a Board of Referees. It should however, be done 
expeditiously e, g. within 60 days from receipt of the appeal. 

Ltmitatiox. 

An appeal xinder this section must be presented within 
thirty days from the day of service of notice of order. This 
time cannot be extended on any ground. 

Reference To High Court, 

Under section 66(2) any assessee can ask the Commis- 
sioner to refer to the High Court any question of law against 
the decision of any Board of Referees. 

Appeal. 

AVhen an assessee is aggrieved with the decision of the 
Income-tax Officer under section 23x1, he may prefer an appeal 
within 30 days from the date of service of notice of order to 
the Commissioner in the prescribed form with a court fee stamp 
of eight annas. But before reference to the Board the assessee 
may ask the commissioner to decide the case \inder section 
33 and if the assessee is satisfied with the decision, the reference 
to the Board must be withdrawn. But if the assessee remains 
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iijr.£friovcd he may ask the commissioner to refer the case to the 
Board of Eeferecs. 

Elxes Undeh Section 33-A. 

* yotificathn Xo. 55, elated the 12th Ji(l% 1930. 

Eules. 

1. The Commisssioner of Income-tax on receipt of an appeal 
n/s 33A of the Indian Income-tax Act, 1922, shall, unless in 
pursuance of the proviso to sub-section (3) of that section, the 
appeal is withdrawn, appoint a Board of Eeferees consisting of 
not less than tliree and not more than five members chosen by 
him, subject to the provisions of sub-section (6) of that section, 
from a panel constituted by the Central Board of Eevenue. 

2. Appointments to, and resignations or removals from the 
panel, shall be published in the Gazette of India. 

3. The names of the members chosen by the commissioner 
shall be communicated to the appellant within one week of 
receipt of the appeal in the commissioner's office or of the 
decision of the Commissioner u/s 33 as the case may be. 

4. Within a period of 15 days from the receipt of the 
communication, the appellant may object, without giving any 
reasons, to the inclusion of any name or names in the Board, 
and submit the names of not less than 5 members of the panel 
bo whom he will not object. 

5. In the event of any objection to any name, the Commis- 
sioner shall substitute a fresh name therefor, but shall not be 
bound to accept a name submitted by the appellant and shall 
communicate forthwith to the appellant. 

6. ^ The appellant may not subsequently object to the 
inclusion in the Board of any name submitted by himself. 

7. ^ The appellant shall be allowed one further period of 15 
days in which to object to names not originally included by the 
commissioner non-submitted by himself, 

8. If the applicant has twice objected to the constitution 
of the Board proposed by the commissioner the Central Board of 
Eevenue shall settle the composition of the Board and the 
decision of the Central Board of Eevenue shall be final. 

9. The time and place of the first meeting of the Board 
«hall be fixed by the Commissioner after consulting the mem- 
bers. The time and place of subsequent meetings shall be fixed 
by the Board and annnounced to the appellant and the com- 
missioner. 

lU. The members of the Board shall elect their own chair- 
man. 
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11 . The decision of the Board shall be the decision of the 
majority of members present. All the members present shall 
sign the report, and any member who differs from the others 
may record a dissenting minute. Should there be an equality 
of votes, the chairman shall have a casting vote. No decision 
of the Board which is signed by less than half the members 
shall be valid. The proceedings of the Board shall not be in- 
validated merely by reason of the absence of a member or his 
failure to sign the report of the Board. 

Pkescribed Foem. 

Rule 22A has prescribed form P against an order passed 
under section 23A and form Cr against an order under section 
23A(2). 

34. If for any reason income, profits or gains 
chargeable to income-tax has escaped 
assffismmt. assessment in any year or has been 

assessed at too low a rate, the Income- 
tax OflScer may, at any time within one year or the end 
of that year, serve on the person liable to pay tax on 
such income, profits or gains, or, in the case of a com- 
pany, on the principal officer thereof, a notice containing 
all or any of the requirements which may be included in 
a notice under sub-section (2) of section 22 and may pro- 
ceed to assess or re-assess such income, profits or gains, 
and the provisions of this Act shall, so far as may be, 
apply accordingly as if the notice were a notice issued 
under that sub-section : 

Provided that the tax shall be charged at the rate at 
which it would have been charged had the income, profits 
or gains not escaped assessment or full assessment^ as 
the case may be. 

Assessment Of Income Which Has Escaped Assessment. 

Section 34 gives wide power to the Income-tax Officer who 
can re-open an assessment on two grounds only (1) where 
income chargeable to income-tax has escaped assessment (2) 
where tax has been levied at too low a rate. All that the law 
requires is that the Income-tax Officer should commence the 
proceedings within the statutory period of one year : hut it is 
not necessary that proceedings should be completed within that 
period. 

“Escaped Assessment” — Meaning Of. 

So long as the proceedings for assessment are pending and 
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liavt* not oikIgcI in a final assessment, income cannot be said to 
iiav(‘ escaped assessment ; so when the original proceedings are 
revived after certain nugatory proceedings, assessment can be 
made even after expiry of one year from notice ^ In the 
ivaiUr of LffcJihiraw iJri.^finta Lai Nathanf 35 C. W. X. 310: 
ox i\ : A. L E. 1331, Cal. 545. 

Section 34 is applicable to cases in which either no assess- 
ment at all has been made on the person w^ho received the in- 
come, profits or gains liable to assessment or when assessment 
has been made in the course of the year, but some portion of 
th(* income, profits or gains of such assessee for some reason or 
other has not been included in the order of assessment — In re : 
A. a: IJarjorjrr, A. I. E. 1931 R. 101: 131 1. C. 507. 

ArpniGAiiiLiTY op Sec. 28 in Sec. 24 Proceedings. 

Sec. 34 shows that proceedings taken under it follow the 
routine laid down in Chap. IV for the original assessment 
of income to income-tax, and that Sec. 28, which is a part of 
that procedure, will also apply to the re-assessment proceedings 
under section 34. It is not necessary that an order of assess- 
ment should be made first before issuing notice to the assessee 
as to why a penalty should not be imposed on him: lu 7'e : 
Gttnivhuvharan Prnmd Khatri A. I. R 1931 All. 421. 

Executive Ikstructioxs. 

“If it appears at any stage of the proceedings that no 
income has escaped assessment or has been assessed at too 
low a rate, the Income-tax Officer must promptly stop the 
proceedings. It is not intended that when a man has con- 
cealed part of iiis income and the Income-tax Officer is pro- 
ceeding to assess the income that has escaped assessment, 
the assessee should be entitled to iiave the assessment, that 
lias already become final, re-opened. Still less it is intended that 
the lneoint‘-tux Officer should be vested with wide power 
of revision or review merely because he lias formed a mistaken 
impivs-=;ion that certain income has escaped assessment or has 
been assessed at too low a rate. His power under section 34 
can never be used, therefore, to effect a reduction of tax already 
levied. 

"’Where* income that escaped aseessment or was assessed 
at too low a rate is subsequently assessed or fully assessed the 
proviso to section 34 makes it clear that the rate applicable 
to such assessment or re-assessment is the rate in force at the 
time when the income should originally have been so assessed.^^ 

Assessment of Income which has Escaped Assessment. 

Section 34 of the Act gives wide power to the Incom-tax 
<.)fficer to initiate proceedings mainly on two grounds, e.g. 
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1. Where iucome, profits or gains chargeable to income-tax, 
has escaped assessment, either partially or totally, and 

2. Where income-tax has been levied at too low a rate. 

All that the law requires is that the Income-tax officer 
should commence the proceedings within the statutory period 
of one year ; it is not essential to complete the assessment or 
reassessment within the period. 

Escaped AssEssMEOT--MEA5n;KG of. 

So long the proceedings for assessment are pending and 
have not ended in a final assessment, income cnnnot be said 
to have escaped assessment; so when original proceedings 
{tre revived after ccrtiiin nugatory proceedings, assessment 
can be made even after expiry of one year from Tiotiee — In ihe 
matter of Lcahiram, fkimniilal Xafharti^ 35 C. W. N. 310 = 58 
Cal. 909 = A. I. R. 1931, Cal. .o4,). 

Escaped assessment includes cases in which either no assess- 
ment at all has been made on the person who received the 
income, profits or gains liable to income-tax, or wlien assess- 
ment has been made in the course of the year, but some 
portion of the income, profits or gains of such person has not 
been included in the order of assessment, such income is 
income which has escaped assessment within the meaning of 
section 34: Commissioner of Jncoine-faj' v. X, .V. Barjorjee, 
A. I. R. 1931 R. 101 : 131 1. C. 507. 

The ^Madras High Court in the cas<‘ of Coiniitist>ioh€r of 
Jneome-tax, Jladras v. 1C t\ (Jojapati Xannjan TJro 91 1. C. 
940, went further and was of opinion that the expression 
^escaped assessments^ in section 34 is applicable to eases where 
the Income-tax Officer has deliberately adopted an erroneous 
constmetien of the Act, just as much to a case whore the 
officer had not considered the matter at all, but simply omitted 
the assessable items from its view and from his assessment. 
There is nothing in the statute to prevent the assessing Officer 
from recovering in the succeeding year Income-tax from 
the previous year under section 34, which innst be retrospec- 
tive in operatiou. 

“Escaped assessment’^ also covers a case where income 
has been assessed in the hands of a person to whom it does 
not really belong lure: Ganesh Das 100 I. C. 675. S<^ction 
34 is also applicable to cases where escased income is part of 
the income under one head or derived from any other diflerenfc 
heRd—Btdahi Saha v. Cromi, 1 L T. C. 256. 

Is Sectxox 34 Applicable, where the I. T. C. Took 
A Wrong view of the Case ? 

are confronted with several conflicting decisions. The 
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Madras High Court in the case of K. C. Gojopati Naroyan Deo^ 
Roja of ParUcamedi, 49 M. 22, is clearly of opinion that section 
34 is applicable to cases where the Income-tax Officer has deli- 
berately adopted an erroneous construction of the Act, just as 
much to a case where the officer had not considered the matter 
at all. 

‘Tt is said that escaped assessment must mean not that the 
question has been considered and decided in favour of the 
assessce, but that the Income-tax Officer has omitted to 
consider the question at all or was unaware of the existence of 
the property now sought to be taxed and therefore passed it 
over and that it does not apply to cases where the Income-tax 
ofiScer on consideration came to the conclusion, ex hypothec 
an erroneous conclusion, that the property in question, was 
not assessable. It seems to me that construction is forbidden 
by the alternative case put in the section : 

“Where the income has been assessed at too low a 

rate.’^ 

That cannot be a matter of mere inadvertance, that must 
refer to a deliberate assessment, made by the Income-tax 
Officer in the preceding year with knowledge of the facts and 
circumstances. It appears to me that a similar view must be 
taken of the previous words “escaped assessments^ and that it 
applies to cases where the Income-tax Officer has deliberately 
adopted an erroneous construction of the Act just as much to- 
a case where the officer has not considered the matter at all, 
but simply omitted the assessable property from his view and 
from his assessment. Commissioner of Incame4ax Madras v.. 
Raja of Parlahtmecli 49 M. 22 : 91 1. C. 940. 

The Calcutta High Court in the case of Messrs. Anglo- 
Persian Oil Co. Lid. \\ Commr. of Imojne-iax, Bengal, 37 C.W. 
N. 777 — A. I. R. 1933 Cal. 777, practically endorsed and opined 
with the Madras decision. Chief Justice Rankin observes : ‘T 
see no way of holding that section 34 is inapplicable to put 
right an assessment by which a deduction has been improperly 
allowed. Such a case is in my opinion a case of income 
escaping assessment — not the vrhole income of the assessee but 
a part of it escaping assesment, and there is nothing in section 
34 which limits it to cases of nondisclosure by the assessee or 
discovery of new matter by the income-tax authorities or in- 
advertance as distinguished from erroneous deliberations on 
the part of these authorities. In most cases of under-assess- 
ment of profits, it could be said that the whole profits were 
assessed at a certain figure but when that figure is shown to be 
less than the amount of assessable profit, the balance has 
in my opinion “escaped assessments^ ; within the meaning of 
these words as they appear in section 34. We have been 
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referred to the Madras decision in Raja of Parlkamedi^s case, 
49M. 22, from which I see no reason to differ and to the 
English case of Andarton and Halstead v. Birrel, K, B. 271, 
which does not seem to afford any assistance upon the cons- 
truction of the Indian Act/^ 

But the Lahore High Court in the case of Kishen Kishore 
V. Gommrs. of Income-tax, Lahore, A J.R. 1933, L. 284, held 
that section 34 is not applicable to put right an assessment 
where the I.T.O. improperly allowed deductions. Justice 
Tailal observes : ‘the expression ‘escape^ in my opinion as used 
in the section connotes failure by the taxing authority to tax 
the income owing to accidental or deliberate omission by the 
assessee to declare it or to some similar circumstances. It does 
not however include cases where the income is known or dis- 
closed to the Income-tax Authorities and has been the subject 
of assessment.^^ 

Their Lordships of the Privy Council in the case of Sir 
R. N. Mtilcherjee v. Commr. of Income-tax, Bengal, 1 1.T.L.E. 19 
also arrived at a similar finding. Income which has already been 
duly returned for assessment cannot be said to have escaped 
assessment within the meaning of section 34, although such 
income was erroneously included in the assessment of another 
assessee and consequently not assessed within the tax year 
in respect of the proper assessee. Income has not escaped 
assessment if there are pending at the time, proceedings for the 
assessment of the assessee^s income, which has notyet terminated 
in a final assessment thereof. 

The wmrd ‘ assessmenP^ as used in the Indian Income-Tax 
Act is not confined to the definite act of making an order 
of assessment and “has escaped assessment” in section 34 is 
not equivalent to “has not been assessed.” The fact that 
section 34 requires a notice to be served calling for a return of 
income which has escaped- assessment strongly suggi^s that 
income which has already been duly returned for as^sment 
cannot be said to have “escaped” assessment within the statu- 
tory meaning. ( Tide also Lachi?'wm Basanfalal v. Commr. of 
Imomelax, Bengal, 5, 1. T, R. 114. 

In my opinion section 34 is not applicable to put right an 
assessment when deduction has been improperly allowed, 
because there is a fundamental difference between a re-assess- 
ment under section 34 and revision. The Income-tax Officer 
has got no revisional jurisdiction and as such^ when he took 
an erroneous construction of the Act, section 34 is in- 
applicable, because the Income-tax Act does not confer 
any revisional jurisdiction on the Income-tax Officer and this 
is why their Lordships of the Privy Council held that “has 
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escaped assessments^ does not or cannot mean ‘‘has not been 
assessed.s^ 

Sectic^t 34 If Applicable to Assessment on Estimate 
Under Section 13. 

To me it seems that when an assessment is made 
under section 23(3) read with section 13, section 34 is inappli- 
cable even if the estimate is found to be low e.g. where in an 
original assessment a net profit of Es. 2/- per annum was taken 
and assessed accordingly,; the Income-tax Officer cannot initiate 
proceeding under section 34 even if he finds that the assessee 
made a greater profit and the estimate should have been more. 
Soction 34 is inapplicable to cases which involve exercise of 
revisional jurisdiction : CommisBioner of I)icome-ta,c, Burma 
V. Cr. Lwiijo, A.I.E. 1933 E. 350 : 146 I.C. 300. A succeeding 
Income-tax Officer cannot set aside the previous assessment 
order of his predecessor simply on the ground that the previous 
estimate was too low. Disagreement with the predecessor's 
finding as to the amount of assessable income does not justify 
revision of such assessment. 

Assessment Under Section 23(4), Ip Section 34 Applies. 

The idea that since a summary assessment under section 
23(4) is a penal one, rc-assessment under section 34 should not be 
enforced, is erroneous inasmuch as, the Income-tax Officer is 
competent to issue notice under section 34 and re-assess m 
such cases. Section 34 is operative in all assessment under 
section 23, In the yyiatter of Kedar Naih Kesriwal, 34 C.W.N. 
1093. Similar views were expressed in the case of Monohar 
Lai l)co Karandas 108 I. C. 436, where it was held that a 
succeeding Income-tax Officer can start proceeding under 
section 34, even if the original assessment made by his prede- 
cessor was under section 23(4). In the case of Choteylal A.I.R. 
1932 AIL S3, relying on the case of Kasimth Bagla A. I. R. 
1932 AIL 1, it was held that it is open to the Income-tax 
Officer to reopen the assessment originally made under section 
23(4) when proceedings under section 34 have been started, 
nor does such fresh notice do away with the previous assess- 
ment under section 23(4). It is competent to the Income-tax 
officer to make a reassessment under section 23(4). An addi- 
tional Income-tax officer can assess under section 34, provided 
he has jurisdietiou under section 5 of the Act, Haxi Taj 
Mmamnd IlcrJ Ahchd liahaman cd Co. v. Commissioner 
of Ineomc-tajc, C. P., 6 I. T. C. 240. 

Penalty Under Section 28 If Leviable In 
Proceedings Under Section 34. 

So long as a matter of practice penalty under section 28 was 
levied in section 34 proceedings. The decision in the case of 
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Gurucharmi Prosad Khetry 131 I. C. 875, was also to the effect 
that penalty could be levied. Section 28 is not merely intended 
by the Act to apply to an assessment under the preceding sec- 
tions but it may refer to any proceeding whatever under the 
Income tax Act. Now section 34 is a section which lays down 
proceedings under the Income-tax Act and accordingly proceed- 
ings under section 34 are proceedings in the course of which 
penalty under section 28 can be imposed. 

Further section 34 itself states that under that section there 
may be a notice under subsection 2 of section 22 'and the pro- 
visions of this Act shall so far as may be, apply accordingly as 
if the notice were a notice issued under that subsection’^ 

Thus section 34 shows that proceedings taken under it 
follow the routine laid down in chapter IV for the original 
assessment of income to income-tax and that section 28 
which is a part of that procedure will also apply to re- 
assessment proceedings under section 34. It is not necessary 
that an order of assessment should be made first before 
issuing notice to the assessee as to why a penalty should 
not be imposed on him. 

The Allahabad High Court in the case of Mfitjamm Durga- 
prosaci 5 I. T. G. 130, has definitely held that section 28 is in- 
applicable to a proceeding under section 34. The ingredients 
which go to make up the condition to the infliction of a penalty 
are : 

1. The Income-tax Officer in the course of a proceeding, 
must be satisfied that an assessee has deliberately furnished in- 
accurate particulars of his income and has thereby returned it 
below the real amount, 

2. There must be a determination by the Income-tax Officer 
that the assessee has furnished inaccurate particulars of the 
income. 

3. A refusal on the part of the Taxing Officer to accept the 
income returned, as correct. 

The proceedings, which terminated with the original assess- 
ment, are no longer before the Income-tax Officer. The Income- 
tax Officer started fresh proceedings for the assessment of the 
Income that had escaped assessment under section 34 of the 
Act. It has been judicially held that when proceedings are 
taken under section 34, it is not open to the assessee to show that 
he should have Wn assessedat a lower figure of income than was 
the case, before the proceedings under section 34 were started. 
The reason given was that the fresh proceedings were meant 
to assess the “Escaped income^^ and not to assess the escaped 
income which had already been assessed Katsinath Bagla v. 
Commr, of Income-tax, U. P., 4 I. T. C. 472. 
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Tjius tlio proceedings which ended with the original assess- 
ment, are proceedings distinct from the proceedings under 
section 34 of the Income-tax Act. “If the two proceedings are 
separate, a reference to the previous proceedings can be made 
only by the use of the verb “to have’’ in the past tense and 
not by the use of the verb in the present tense. 

In view of this, section 28 has no application to a proceed^ 
ing under section 34 and the decision in the case of Ouru- 
cfiaran Brosad lOietnj is no longer a good law. 

Who Can Issue Notice Under Section 34. 

Income-tax Officers alone are competent to issue notices 
under section 34 for assessment or reassessment as the case 
may be, provided they have jurisdiction under section 5 of the 
Act. Neither the Assistant Commissioner nor the Commis- 
sioner can act under section 34 — Abdul Iicider v. Commissioner 
of Income-tajc, Madras^ 54 M. L. J. 298. 

Of course there is no bar to a succeeding Income-tax 
Officer, to issue notice u/s 34 and to make assessment or re- 
assessment, notwithstanding the fact that the original assess- 
ment was made by his predecessor. 

Notice How Served. 

Notice under section 34 is to be served in the same manner 
as notice under section 22(2) is served. The Income-tax 
Authorities may call for the return of income which has 
partially or wholly escaped assessment. 

Service of Notice is obligatory and the assessee must be 
allowed 30 days time to submit the return under section 22(2) 
read with section 34. 

Failure to comply with any requisition u/s 34 entails the 
same consequence as in the case of a failure to comply with the 
requisition u/s 22(2) and the Income-tax Officer is entitled to 
make an assessment u/s 23(4) to the best of his judgment. 
In the matter of Eedar yafh Kesrhval, 34 C. N. 1095. 

Limit of Jurisdiction. 

Jurisdiction u/s 34 is limited to assessment of extra 
income, not assessed, There is no jurisdiction to make new 
assessment for taxing whole of that assessment, M re: Kasi- 
nath Bagla, A. I. R. 1932 All. 1. 

Where an assessment has already been made in respect of 
the previous accounting year u/s 34, the question whether all 
income which had accrued and has escaped assessment had 
teen assessed to tax or not depends on the investigation of 
the facts of the case-~i?«Wfodt/s Ramesicar, 135 I. C. 281 
(Calcutta). 

Income, profits or gains which the I. T. 0. is authorised and 
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bound to assess u/s 34 is the income, profits or gains chargeable 
to income-tax, that have escaped assessment. It is not 
incumbent on him to reopen the assessment as a whole and 
ascertain denovo the whole assessable income of the assessee- 
Commissioner of Income tax v. T.8.T.S. Ghettiar Firm, A.LR, 
1931, E. 333. 

The executive instruction is that an assessment must not 
be reopened on the ground of over assessment ; but where there 
has been an under assessment, the Income-tax Officer is bound 
to reopen the case for proper assessment. Assessment made 
n/s 23(4) could be reopened u/s 34 by the Income-tax Officer 
on the sole ground that there has been an under-assessment 
in respect of particular source of income. the maiter of 
Smidersa Iyer, 2 I. T. C. 173. 

0. J. Rankin of the Calcutta High Court in Satyendra 
Mohon Hoy CJiamllmry, A. I. R. 1930 Cal. 627 observes : “in 
my opinion it is always open u/s 34 to an assessee to show in 
any way he can that income, profits or gains alleged to have 
escaped assessment and for this purpose it is not true that 
income, profits or gains have necessarily escaped assessment 
because they have not been assessed under the right head. 
But if it is once shown that income has escaped assessment, 
the assessee cannot u/s 34 resist proceedings to be assessed 
merely by showing that other income, profits or gains must 
have been assessed at too high a figure.^^ The language of 
section 34 does not point to an intention to give to the 
assessee a right to reopen the whole assessment before being 
rendered liable to further tax. It is not for the High Court 
to determine whether the administrative inconvenience entailed 
by such a right would be much or little, or whether it would 
afford any sufficient reason for refusing to the assessee a right 
to reopen the whole matter. It is clear that the initial duty 
of the Income-tax Officer is merely to assess the income 
which has escaped. 

It must be borne in mind that an assessment cannot be re- 
opened on the ground that there has been an over-assessment 
on other unconnected heads. 

The Income-tax Officer is not bound to re-open the whole 
assessment for raising the rate of tax. He must confine himself 
to the particular item which has been omitted — In the matter of 
Pala7iia2Jpa Chettiar, 122 1. C. 339. Where the assessment of 
super tax was completed as iE the assessee was H. U. F, but 
subsequently found to be individual, proceeding u/s 34 was 
started although no portion of income escaped assessment, but 
that the income was assessed at too low a rate — In the matter 
of Choteylal, AXE. 1932 All. 83. 

Where the I.T.O. made an assessment after due inquiry, 
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the succeeding officer cannot initiate proceeding u/s 34 simply 
on the ground that he does not agree with his predecessor. The 
principle involved is that the Income-tax Offier cannot arbitra- 
rily change any assessment but if fresh light and facts are 
forthcoming, he can — In Te : Sankraliiigyci Ncidai\ A. I. R. 
1930, M. 209. 

It has been stated before that an Income-tax Officer is com- 
petent to reassess u, s 34 the original assessment made on the 
sole ground that some income, profits or gains chargeable to 
income-tax, has escaped assessment. — Monoliar Lai Diokamn 
iJas V. Commr. of Incomelax, Punjab, 118 I. C. 436. 

Limitation & Jurisdiction. 

Proceeding under section 34 can be started at any time 
within one year of the end of that year. Necessarily a notice 
under section 34 shall have to be served within that period, 
the assessment may or not be completed within the time limit 
of one year. Whatever may be the reason for which income- 
tax officer should fail to assess any income within the period 
prescribed by lawj he is not competent to assess it after the 
expiration of the period of limitation — Li the matter of Oanesli 
Las, A. 1. R. 1927 L. 248. This time limit of a year is appli- 
cable only to the notice, the rest of the proceedings is not fur- 
ther limited as to time — In re : Kedar Nath Kesriwal, 34 
C. W. N. 1093 : A,I.R. 1931 Cal, 209. 

Assessment After The Tax Year, Ip Legal. 

^ Although the language of the Income-tax Act is naturally 
suited to the normal case of taxation carried through all its 
processes within the compass of the tax year, yet apart from 
section 34, of the Act there is no provision which would justify 
the imposition into the Act of an implied prohibition against 
the making of an assessment after the expiry of the tax year. 
Section 34 is applicable in two cases e,g. 

1. "When income has escaped assessment in any year, 

2, When income has been assessed at too low a rate. 

In either of the tw'O cases, an assessment or re-assessment 
is possible of such income which has escaped assessment or has 
been assessed at too low a rate ; but such notice shall be served 
within one year after the expiry of the tax year. Thus in two 
cases to which section 34 applies, if no notice is served within 
the year following the tax year, no subsequent assessment or 
re-assessment can be made, but that is not to say that in no 
other case can an assessment be made after the expiry of the 
tax year. S/r J?. A. Mnklierji and others v. Commissioner of 
Income-tax, Bengal, 38 C. W. N. 320 P. C. ; 147 1. C. 663. 
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Any Year— Meaxiistg Of. 

The expression any year' must be read as meaning the 
year during which proceeding in assessment in respect of that 
very year should have been initiated. 

Consequently when an assessment has been duly made but 
for some reason the same is subsequently cancelled, the period 
of limitation for taking proceedings u/s 34 cannot be taken 
to run from the date of such cancellation-^^/^r;/ cf* Co. v. 
Commissioner of Income-tax, Bengal, 38 C. W. N. 205. 

Notice FoR:Nr Under Section 34. 

When proceedings u/s 34 are initiated, it is not necessary 
to serve any uniform notice, although the Central Board of 
Revenue has got a prescribed form of notice. The Calcutta 
High Court in the case of Burn Co., 38 C. W. N. 

205, has rightly held that section 34 does not prescribe any 
standard form of notice ; a letter, written by the Income-tax 
Officer containing all the details provided for in the form 
prescribed by the Central Board of Revenue, was held to 
have sufficiently complied with the requirements of section 34. 

Firm If Can Be Registered U/S 34. 

Registration of firm can be made under Rule 2, clause 
B where it is laid down that application shall be made “If 
not part of the income of the firm had been assessed for 
any year u;s 23, before the income of the firm is assessed u/s 
34.^^ Thus there is a provision for registration even in an 
assessment u/s 34, provided the firm has not been previously 
assessed u/s 23. 

Estoppel And Res Judicata. 

Principles of Res judicata are not operative in income- 
tax proceedings. It has been held by the various High Courts, 
that Income-tax Officer is not a court, except t o a limited 
extent u/s 37 and that the rules of the Civil Procedure Code 
are not applicable. Nevertheless the assessment should not 
be capricious or whimsical- Income-tax proceedings are 
rather quasi judicial in nature, formalities of the Civil 
Procedure Code are not necessary but stilly the Taxing 
Authorities must be guided by strict judicial principles. 
Since each assessment is a separate unit and since, the doctrine 
of resjudicata has no bearing in the Income-tax Act, a succeed- 
ing Income-tax Officer is competent to initiate proceedings 
u/s 34, when the original assessment was made under section 
23(4 ) — ilanohor Deharan Das, A. L R. 1929 L. 273. 

Similarly we find that adjudication arrived at by one 
Income-tax Officer can be reopened by his successor if fresh 
facts are forthcoming- Of course the Income-tax Officer 
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not net arbitrarily and he must not usurp revisional 
jurisdiction not vested in him by law. — Deoh'nmidan & So7is, 
A.T. E. 1930 Mad. 209 and In re: Shankarlingya jS'cidar^ 
126 L C. 273. 

Rate Of Tax u/s 34. 

The rate of tax applicable u/s 34 is the rate in froce on the 
year for which assessment is made. If a notice purported 
to have been issued u s 34 for 'escaped income’ of 1928 
calendar, is issued within the statutary period and assessment 
is completed in 1934-1935, the rate of Tax, applicable, will 
be that in force in 1928-1929 and not that of 1934-1935. 


Appeal. 

Order under section 34 is appealable provided the assess- 
ment is made under any section other than section 23(4). 
An Assessee who is assessed u/s 34, is entitled to all the 
amenities which are conferred to an original assessee. 

Notice Peufectly Valid, Assessment Ultra Vires ; 

AVh ETHER Fresh Assessment Tenable. 

When assessement by a special Income-tax Officer is 
ultravires and made without jurisdiction, fresh assessment by 
an Income-tax Officer having jurisdiction, is perfectly valid, 
provided the notice was served within the statutary period. 
*Tt is open to the Income-tax Department to resume the pro- 
ceedings, at the stage up to which it has been valid by a 
competent officer and proceed to assessment although the 
date of such resiimption may be beyond one year from the 
expiry of the financial year concerned. In the matter of 
Lachirfm Bmaniilal Xaihani, 34 C. W. N. 1206. 

Chargeability and Assessability — Distinction 
Between. 

There is a clear distinction between the two. The former 
expression connotes liabilities to pay income-tax, the latter 
has reference primarily to the machinery which ought to be 
utilised and the procedure that must be followed in deter- 
mining the amount which should be levied as Income-tax. 
LaMmt Insurance Co. Ltd v. Commr. of Income-tax, Punjab, 
A. I. R. 1931 L. 441. 

Notice Served ; Return Made, Whether De Novo 
Proceedings are to be Started Against the 
Successor. 

Section 26 gives wide power to the Income-tax Officer to 
proceed to assess the successor as if he were the predecessor, if 
in tlie course of making the assessment, he discovers another 
person to be the successor. The Income-tax Officer can then 
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and there assess that person u/s 26(2) and that section no- 
where says that denovo proceedings are to be started. 

When income has escaped assessment, it can be made u/s 
34 on the successor of the person, who, if no succession had 
taken place, would have been liable to tax and if such assess- 
ment is otherwise valid, it is not invalidated by the fact that the 
succession took place after the close of the year in whiclx the 
Income escaped assessment . — Commissioner of Income-tax' 
Madras v. Nachel AcM, A. I. R. 1934, Mad. 63. 

Assessment On Partnee it/s 34. Non-Assessment 
Op The Firm Is No Bar. 

A notice u/s 34 has to be served on the partner within 
the time allowed, whether notice has been served on the firm 
or. not. An assessee cannot object to this procedure and he 
cannot possibly take his stand that unless the firm to which 
he is a partner is assessed, he cannot be assessed. In the 
case of XimckancI Daga^ 35 C. W. N. 534, C. J. Rankin ob- 
serves : “The Indian practice is to impose Income-tax by the 
Finance Act of each year at certain graduated rates upon in- 
dividuals and at the maximum rate upon registered firms 
super-tax is not imposed on registered firm but is impo- 
sed upon certain conditions upon the individual partner in 
respect of his total income which includes the share of the 
firm^s profits. The firm and the individual are each re- 
quired to render a return of total income u s 22(2), and 
they can be required to produce accounts or documents u, s 
22(4) To collect tax effectively, without unneces- 

sary inconvenience to the subject, without inconsistency in 
result and without unnecessary duplication of work on the 
part of the Income-tax Authority, it is obvious that the profit 
of the registered firm should be ascertained as a whole be- 
fore assessment is made upon the individual partner. But I 
can find nothing in the Act by which the firm is to be assess- 
ed first, still less that the assessment on the firm is to ope- 
Tate as a sort of estoppel in favour of the individual shares. 
In clause (b) of section 14(2) the word is ‘have^ and not ‘has\ 
The language of this clause may be compared with that of 
clause (a) of the same sub-section and that of the proviso to 
section 55. This clause applies to firms which arc not regis- 
tered as well as to those which are registered ; while both 
firms and individuals are liable to other tax by the plain 
wording of the Finance Act, the clause exempts the indivi- 
duals from payment in respect of certain profits as soon 
as those profits are in the hands of the firms assessed, but 
it does not exempt him at all in respect of profits which have 
not been assessed. 

Whether a notice under section 34 was served on the 
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fimi or not, a notice u s 34 would have to be served on the 
partner to prevent him escaping payment of super-tax and 
to collect income-tax on his individnal income at the higher 
rate appropriate to his true income. 

He is clearly a person liable to pay tax on income of his 
own which has escaped assessment, what answer has he to the 
Jinance Act which imposed these taxes upon him. In my 
opinion he has none”. 

35. (I) The Commissioner or Assistant Commi- 
itectification of ssioner mai/, at anytime loithin 07ie year 

mistake, from the date of any order passed hy 
him in appeal or, in the ease of the Co7nmissione7‘, 
777. 7'evmo/i U77der section 33 a7id the Income-tax 
Officer may, at any time within one year from the 
date of any demand made upon an assessee, on his 
own motion rectify any mistake apparent from the re- 
cord of the appeal, -7'6eision or ccssess/)ient, as the case 
/nay be, and shall within the like period rectify any 
such mistake which has been brought to his notice 
by the assessee : 

Provided that no such rectification shall be 
made having the effect of enhancing an assessment 
unless the Co/zmissio/ie)', the Assistant Go 7 wmissioner 
or ike T77C077ic-lax Officc7\ as the ease may he, has 
given notice to the assessee of his intention so to do 
and has allowed him a reasonable opportunity of being 
heard. 

(2) Where any such rectification has the effect 
of reducing the assessment, the Income-tax Officer 
shall make any refund which may be due to such 

{3) Where any such rectification has the effect 
of enhancing the assessment, the Income-tax Officer 
shall serve on the assessee a notice of demand in 
the prescribed form specifying the sum payable, and 
such notice of demand shall be deemed to be issued 
under section _ i’9, and the provisions of this act shall 
apply accordingly. 

Eectificatiox Of Mistakes. 

The power conferred upon the Commissioner or Assistant 
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Commissioner of Income-tax or the Income-tax Officer by 
section 35 to rectify a mistake whether on his own motion or 
on the application of an assessee is confined to the rectifica- 
tion of mistakes patent from the facts or documents which 
were before him when he passed his revisional, appellate or 
original assessment order, as the case may be. TJiis section 
does not confer on the officers general power of review or 
authorise any assessee to introduce any new facts in connection 
with the said assessment. An Income-tax Officer should not 
correct mistakes in cases that have been dealt with by the 
Assistant Commissioner on appeal or the Commissioner of 
Income-tax in revision without reference to the Assistant 
Commissioner or the Commissioner of Income-tax as the 
case may bo. (I. T. M. , para 83). 

Who Can Act Under The Section. 

The Income-tax authorities namely the Commissioner, 
the Assistant Commissioner and the Income-tax Officer can 
rectify any mistake patent on the face of record within one 
year from the date of order. Sufficient cause as mentioned 
in section 27 has no application here inasmuch as no petition 
lies after one year nor are the authorities entitled to rectify 
any mistake after the lapse of a year. 

Enhancement After Rectification. 

Where rectification has the effect of enhancement of the 
demand, notice must be served on the assessee to have his 
say. Rectification of a mistake which has the effect of en- 
hancing the assessment cannot be made after the expiry of 
one year from the date of demand, no matter if the assessee 
moves the court within the prescribed perood : Iti the matter 
of Delhi Cloth and General Mills Co, Lid. , 117 I. C. 383 : 
A. I. E. 1929 L. 326. In the case of Zesaram v. Connnr, of 
L Tax, A. I. E. 1927, L. 421, it has been held that rectifica- 
tion, enhancing the assessment after a year is bad in law. 

jSIisTAKEs Patent On The Record. 

Mistakes in this section imply mathematical mistakes and 
nothing more. Error of law, misapplication ^or misinter- 
pretation of law is not a mistake under section 35. Section 35 
does not authorise revisional jurisdiction. In the ease of 
Trikamji Jibondas, 86 I. C. 170 Justice Diiwson Miller ob- 
serves : ‘T do not consider that section 35 has any application 

to the facts of the present case... the real qaestion 

is whether there was, in the circumstance of the case, any 
mistake apparent from the record of assessment which would 
entitle the assessee to a refund. In my opinion there was 
not2^ But the mistake must be so apparent as to justify 
under section 35. It does not provide an additional reason 
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fni* appeal to tlio Commissioner ; In the matter of Jubeli 
89 I, C. o95. Section 152 of the Civil Procedure 
Code is practically analogous to section 35 of the Indian In- 
come-tax Act. It runs thus : — 

“Clinical or arithmetical mistakes on judgments, decrees 
or orders or errors arising therein from any accidental slip 
or omission may at any time be corrected by the court either 
of its own motion or on the application of any of the parties/^ 

The only difference is that u/'s 35, rectification must be 
made within one year from the date of the order. 

Limitation. 

Under this section rectification is permissible within one 
year from the date of demand, from the date of any order in 
a[>poal and from the date of order under section 33 by the 
Income-tax Officer, Assistant Commissioner and Commissioner 
respectively. It must be remembered that in case of revised 
assessment limitation will run from the date of the revised 
assessment : In the auiiter of Tricumchand Dancing, 32 C.W.N. 
2S7. 


36. lu the determination of the amount of tax 
Taxtcbecaicii- or of a refund payable under this Act, 

lated to aearf'st fractions of an anna less than six pies 
shall be disregarded, and fractions of 
an anna equal to or exceeding six pies shall be re- 
garded as one anna. 

Scope. 

It provides that in an Income-tax assessment fractions of 
an amia less than six pies shall be cleminatcd. 

37. The Income-tax Officer, Assistant Gommi- 
Power to take evi- ssioiier and Cominissinier shall, for the 

A'tiee oil oath. et.-. purposes of this Chapter, have the same 
powers as are vested iu a Court under the Code of 
Civil Procetlure, 1008, when trjdng a suit in respect 
of the following matters, namely : — 

(fl) enforcing the attendance of any person and 
examining him on oath or affirmation ; 

{h) compelling the production of documents ; , 
and 

{h) issuing commissions for the examination 
of witnesses ; 
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and any proceeding before an Income-tax Officer^ 
Assistnt Commissioner or Commissioner 
under this Chapter shall be,- deemed to be a 
'^Judicial proceeding” within the meaning 
of sections 193 and 228 and for the 
purposes of section 196 of the Indian 
Penal Code. 

Areest. 

An I.T.O. is a tribunal within the meaning of S. 135(2) C.P. 
Code, and a person attending Inceme-tas OfiSce on a requisi- 
tion under section* 23(2) is not liable to arrest — Bashehmvar 
Nath V. AmoIaJc Bam Amin Chand d' A.LR. 1933 Lali* 211 

I^tcome-Tax Officer Whether Court Or Not. 

So far as the Income-tax Act is concerned, there is nothing 
in the Act which states that an Income-tax Officer proceeding 
to assess the income of an assessee and to determine the amount 
of such assessment is a court. On the contrary the provisions 
of section 37 suggest that except for certain purposes the 
Income-tax Officer is not a court. 

Section 37 states that the Income-tax Officers, specified 
therein, shall for the purpose of Chapter IV have the same 
powers as are vested in a court under the Civil Procedure Code 
when trying a suit in respect of the following matters namely 
{a) enforcing the attendence of any person and examining him 
on oath or affirmatioiij (b) compelling the production of accounts 
and {c) issuing commissions for the examination of witnesses 
and that any proceeding before an Income-tax Officer, Assistant 
Commissioner, or Commissioner, under this chapter shall 
be deemed to be a “judicial proceeding” within the meaning 
of sections 193 and 228 of the Indian Penal Code. 

If an Income-tax Officer in making an investigation was a 
court, there is no necessity for the provisions of section 37. 
It is only for the purposes stated in that section that he is to 
be deemed a court. 

In Ldl 2Iolion Podclar v. Emperor, 55 Cal. 423, it was held 
that a proceeding before an Income-tax Officer on the produc- 
tion of account books pursuant to a notice under section 23(2), 
Income-tax Act, is a “judicial proceeding” only for the purpose 
of sections 193 and 228, but not of section 196 of the Indian 
Penal Code and that conviction under section 196 for the pro- 
duction of false accounts is bad in law. 

As we read section 37, it seems to us to be clear that the 
legislature has, for the purpose of punishing offences under 
sections 193 and 228 of the Indian Penal Code ( and under no- 
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others ) converted proceedings before the officer mentioned 
therein which are nob judicial proceedings ordinarily into “judi- 
cial proceedings’^ Similar views have been expressed by Chief 
Justice Rankin in the case of Hariniik Roy JDulichund^ 56 Cal. 
39, “We are of opinion that an Income-tax Officer proceeding 
to assess an assessee after making an enQuiry as contemplated 
in the Income-tax Act is not a court/’ 

The Indian Evidence Act has got no applicability in Income- 
tax proceedings. 

It may be pointed out in this connection that the insertion 
of the words “and for the purposes of section 196” overrides 
the decision in the case of Led Alohoyi Poddav 31 C* W. N, 996. 

In the case of Shell Com^ximj of Austrcdia Ltd, v. Federal 
Co^nmitiHumer of Taxation, (1931) A. C. 275, their Lordships of 
the Privy Council have held that the Board of Review of Taxa- 
tion is not a court exercising judicial power, but is only an 
execvitive tribunal. 

Judicial Proceeding. 

In the criminal procedure code, it is defined thus : “judicial 
proceeding includes any proceeding in the course of which 
evidence is or may be legally taken on oath”. 

The power to take evidence on oath which includes affirma- 
tion as well is the characteristic test of “judicial proceeding”. 
Power of I. T. O. 

U/s 37, an LT.O. has a limited power e.g, 

{a) enforcement of attendance of any person and exa- 
mination on oath. 

ih) compelling the production of documents. 

(c) Issuing commission for the examination of witnesses. 

Document. 

In the general clauses Act, the term has been defined thus : 

“Document means any matter expressed or described upon 
any substance by means of letters, figures or marks or by more 
than one of these means, intended to be issued or which may 
be used for the purpose of recording that matter.” 

It follows therefore that the expression “Documents” 
connotes accounts as well. But having regard to the fact 
that in section 22(4), the terms “Documents” and “accounts” 
have not been used as having identical meanings, when a 
petition u s 37 is made, it is for the I. T. 0. to accept or reject 
the prayer. No appeal lies against an order refusing to call 
for documents etc., u s 37 ; but in my opinion the assessee has 
an inherent right to pursue that point before the appellate 
authority against the original assessment. 
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Power to call for 38. The Income-tax Officer or Assis~ 
imformation. Commissioner may, for the pur- 

poses of this Act, — 

(1) require any firm, or Hindu undivided family 

to furnish him with a return of the 
members of the firm, or of the manager 
or adult male members of the family, as 
the case may be, and of their addresses ; 

(2) require any person whom he has reason to 

believe to be a trustee, guardian, or 
agent, to furnish him with a return of 
the names of the persons, for or of whom 
he is trustee, guardian, or agent, and of 
their addresses. 

(5) Require any person whom he has reason to 
believe to be engaged in business, to 
furnish him with a return containing 
particulars of the location and style of 
his principal place of business, and of 
his branch business, if any, the names 
and addresses of his partners in any 
business, and the extent of his own share 
and the shares of all such partners in the 
profits of such business or businesses. 

Scope 

This section confers upon the Income-tax Officers or the 
Assistant Commissioner power to call for informations namely 
(1) the names and addresses of the partners of a firm, (2) the 
name of the manager or the names of all adult male members 
of a joint family together with their addresses and the name and 
address of the beneficiary, namely the trustee, guardian or 
agent. (3) Name, Style, Principal Place of business with 
branches together with shares thereof. 

Nox-Disclosuee Is Pcxxshable. 

Section 51 provides that if the requisition under section 38 
is not complied with an assessee shall be convicted before a 
Magistrate with fines which may extend to Rs. 10 for every 
day during which the default continues. 
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39. The Income-tax Officer or Assistant commis- 
Pover to inspa't sioner, or any person anthorised in wri- 
the register of mem- ting in this l)ehalf by the Income-tax 
Officer or Aseistant Commissioner, 
may inspect and, if necessary, take copies, or cause copies 
to be taken, of any register of the members, debenture- 
holders or mortgagees of any company or of any entry 
in such register. 

Scope. 

The ofheers mentioned under this section enjoy certain 
privileges. They are empowered to inspect, take copies or 
cause copies to be taken from loan company, banks, registration 
office, from the mortgagees, and from the debenture holders 
without any fees. 



CHAPTER V, 

Liability In Special Cases. 

40. In the case of any guardian, trustee or agent 
of any person being a minor, lunatic or idiot or residing 

Guardians, trustees oiit of British India (all of which 
and agents. persons are hereinafter in this section 

included in the term ''beneficiary’’) being in receipt on 
behalf of such beneficiary of any income, profits or gains 
chargeable under this Act, the tax shall be levied upon 
and recoverable from such guardian, trustee or agent, as 
the case may be, in like manner and to the same amount 
as it would be leviable upon and recoverable from any 
such beneficiary if of full age, sound mind, or resident 
in British India, and in direct receipt of such income, 
profits or gains, and all the provisions of this Act shall 
apply accordingly. 

Extent Of Its Application. 

This section is applicable to income, profits or gains of 
minors, lunatics, idiots and residents out of British India. The 
following conditions must be satisfied to make the guardian, 
trustee or agent liable to income-tax for their profits namely 
(1) the person to be charged must be either a guardian, trustee 
or agent of another, (2) that he must be in direct receipt of 
the income of such person, chargeable to income-tax, (3) that 
the minor, lunatic or idiot and non-resident would, if he is 
not a minor etc., he a person for whom income-tax can be 
levied and recovered. Section 40 of the Income-tax Act, is 
not a charging section but is a machinery one. It enables the 
Income-tax Officer to take steps to assess trustees, guardians 
as representing their separate beneficiaries or wards as the case 
may be, if they so choose. But the crown is not compelled to 
resort to it and the following section — Commissioner of 
Income-tax v. J. F. Saldanah, A. I. R. 1932 Mad. 378, 138 

I. a 1. 

English Act. 

Under the English Act chargeability depends on the trustee 
having control over the property of an incapacitated person 
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but under the Indian Act it is applicable to a person in direct 
receipt on behalf of any beneficiary of his income, profits or 
gains. 

Taxation Of Minok. 

Where there is no guardian, etc., there is nothing to prevent 
direct taxation of minor etc., in respect of liis income, as the 
section only applies if there is a guardian. It cannot be con- 
tended that whore there is no guardian, the minor etc., cannot 
bo assessee. He is a person and as such can be taxed in 
respect of his income. (Xew Market Commissions v. Bex, 7 
Tax Cases, 49). 

In the case of Boyal Exchange Association Co., 7 Tax Cases 
387, it was held that where a trustee resides abroad and does 
not receive any dividend on foreign shares which are paid to 
the beneficiary resident abroad, he cannot be assessed in res- 
pect of such dividend. 

Liability Op A Trustee, Etc. 

The use of the words ‘'in like manner and to the same 
amount’^ limits the liability of a trustee, guardian or agent. 
The Income-tax Officer while making an assessment, must re- 
move from his mind altogether the trustee, etc., and consider 
the income of the beneficiary. He must ascertain to what 
allowance the beneficiary is entitled and then to bring back 
existence of trustee for the purpose of recovering tax. But 
in India the case is governed by section 4(1). Under section 40 
the trustee is an assessee and Income-tax Authorities would 
not make an assessment if the income remains abroad ; even if 
the trustees brought it in British India, it could not be taxed 
except under section 42, as such profits are part of the capital 
and not income. 

Attention is drawn to the decision in the case of Hotz Trust 
of Simla, A. 1. R. 1930 L. 1929. (Where there are trustees, 
the status shall be association of individuals). 

Section 40 was enacted to provide for certain special cases 
without its affecting in any way the liability to be taxed under 
the charging sections. It is merely a machinery section for 
the collection of tax in special cases, making the trustee liable 
in certain cases, where the beneficiaries are difficult or impos- 
sible to get at, and where the trustee acts as a conduit pipe 
for the conveyance of the income to the beneficiaries. It does 
not affect the charging sections 3 and 10, under which trustees 
as an association of individuals are liable to be assessed. There 
is practically no difference between the English and the Indian 
law in this respect ( Williams v. Singer, 7 T. C. 37, Tischler v. 

2 T. C 89, lloVe Go. V. ColquUoun, 20 Q. B. D. 
i5J, Fnj ami Shi cels Trustees, 6 T, C. 583 referred to ) — Sotz 
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Trust, Simla v. Commr., of 1. Tax, Punjab, A. I. R. 1930 
Lah. 929, 129 1. C. 116. 

In Williams v. Singer, 7 T. C. 37, LordPHllimore observes: 
“It may perhaps be said tliat -when there is a trust for accumu- 
lation or for payment of debt, no person can be said to be 
entitled to the profits and in such case the trustee is to be the 
person to be assessed or charged. There are disbursements 
which may have to be made in the course of conducting a busi- 
ness, which a prudent owner would consider as deductions 
irom profits, which trustees would make before they paid the 
net income over to the beneficiary, but which nevertheless for 
income-tax purposes, as the law at present stands, are not 
considered as legitimate deductions for income. 

If the revenue is to receive its full quota, it would seem that 
the assessment must be put on the trustee and not on the 
beneficiary and in such cases the trustee is the person to be 
assessed”. ( Vide Tisehler v. Aptliorpe, 2 T. C. 89 relied on ). 

41. In the case of income, profits or gains charge- 

Gourts of Wards, able under this Act which are 
received by the Courts of Wards, 
the Administrators-General, the Official Trustees or by 
any receiver or manager (including any person whatever 
his designation who in fact manages property on behalf 
of another) appointed by or under any order of a Court, 
the tax shall be levied upon and recoverable from such 
Court of Wards, Administrator-General, Official Trustee, 
receiver or manager in the like manner and to the same 
amount as it would be leviable upon and recoverable 
from any person on whose behalf such income, profits 
or gains are received, and all the provisions of this Act 
shall apply accordingly. 

Scope. 

Section 41 is merely auxiliary to sectiou 40 and is confined 
to Court of Wards, Administrator-General, Official Trustee, 
Receivers or Managers appointed under the orders of a court 

Liabiutv. 

Such receiver?, etc., are liable only in respect of the amount 
received by them as such but in case of distribution of as«si-‘ts, 
they may be made personally liable for the tax. Section 65 lays 
down that a person paying tax on behalf of another must be 
indemnified for the same. Generally speaking the beneficiary 
is the person who should be charged, but in certain cases t iie 
truestee might be the person to be charged, as for in.stancc, 
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wlieu lie holds property in trust for some body who cannot deal 
with it, say an infant or lunatic or in cases of trusts for accu- 
niulatingof income etc., the person charged with thetax, is neither 
the trustee nor the beneficiary as such, but the person in actual 
receipt and control of the income which it is songht to reach. 

( Williams v- Singer, 7 T. C. 387, Pool v. Royal Exchange 
Assurance, (1921) A, C. 65 approved ) — In re : Oiirrimbhoy 
Ehrahim Baronetcy, 5 I. T, C. 491 ). On appeal to the Privy 
Council, A. L E. 1934 P. C. 116, it has been held thatthe money 
employed for maintaining the funds and defraying outgoings 
the appellants are liable to be assessed. It has been further 
held that the balance of the trust income paid to the baron is. 
also liable to tax. 

Executoes and trustees. 

Executors and trustees will be assessable to tax in respect 
of any income of the estate which has not been taxed at the 
source. AVhen, for instance, a business is carried on by 
trustees, assessment will be made on them in respect of the 
statutory profits of the business; — {Reid's Trustees v. C. L R„ 

8 A. T. C. 213.) 

AVhen there are circumstances that would entitle any other 
tax-payer to relief, similar claims may be made by trustees, 
but they are not entitled to claim earned income or personal 
allowances or tax at the reduced rate, as these are personal to 
the recipients of the income. Where one of the trustees is 
himself a beneficiary, he cannot claim earned income allowances 
in respect of his share of the profits, although he has actually 
been engaged in earning it, since such activities have been 
exercised qua trustees and not qua recipient ( Fry v. ShiePs 
Trustees, 6 T. C. 5Sc, McDotigall v. Smith, 7 T. C. 134.) 

^^ hon a salary is paid to a trustee, including a trustee- 
beneficiary, such salary will be allowed as an expense in 
computing the profits of the business and will be assessable 
subject to earned income relief in the hands of the recipient. 
Whore remuneration is paid to a trustee out of the general 
income of the estate, tlie payment in question is annual in 
nature and subjected to tax at the source— Baxendale v 
Mnrijhy, 40 T. L. E. 784, Jones v. Wright, 6 A. T. C. 895. 

Eemuneration paid in full will be regarded as a payment 
out of income after I’cceipt and not as an expense in earnint^ 
it— Commiticc o/\L JS. Lunatic v, Simpson, 7. A. T. C. 222. ^ 

The duties of Trustees regarding the payment of tax and 
its doductiou from any annual payments made, extend to 
trustees in bankruptcy and under deeds of arrangement etc 
iKUndators or receivers. Tims a trustee in bankruptcy is 
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liable to assessment on the profits which he may derive from 
carrying on the business — Armitage v. Moore, 4 T. C. 199. 

In such a case tax would be payable at the full rate on 
the amount of the statutory profits — Commissioner of Inland 
Revenue v. Fleming, 7 A. T. C. 387. 

PROCEDURE. 

The following instructions should be followed in the assess- 
ment of such income: — 

{A) In cases not falling tmder section 40 or 41, 
is merely to be regarded as an agent. Receipt (actual or 
notional) of the income by him, or accrual of the income to him, 
is equivalent to receipt by or accrual to the beneficiary. Whe- 
ther the income bo distributed or allowed to accumulate, the 
beneficiary is to be assessed in respect of it There is no 
provision for taxing the trustee in respect of it. The bene- 
ficiary may, of course, apply for any refund that may be due. 
The trustee cannot do so. 

[B] In cases fallmj under section 40 or 41, the position is 
the same except that the Act here provides for recovery of the 
tax from the trustee, (r/) Where the Trustee holds the entire 
property in the icidest sense of the beneficiary, the assessment 
should be made on the trustee, the tax will be recovered from 
him and he may apply for refunds. The assessment will be 
made as though the income from the trust property were the 
total income of the trustee. The assessment will of course 
be quite distinct from that on any other income in respect of 
which the same person may be trustee and from that on the 
trustee^s own individual income, (b) If the trustee does not 
hold the entire propertij of the beneficiary, the assessment on 
the total income of the beneficiary will be made in the name 
of the beneficiary and the tax in respect of so much of the 
income as is received by the trustee will be recovered from 
the trustee, who m.ay also apply for any refund due in respect 
of such part of the income, which refund will be calculated 
with reference to the total income of the beneficiary. These 
instructions are equally applicable alike (a) where the trustee 
simply receives dividends, interest on securities or other 
income on behalf of, and pays such income to, the beneficiary, 
and {b) where he receives dividends interest, or other income 
on behalf of the beneficiary and pays a fixed sum out of the 
income to the beneficiary* If the balance of such income accu- 
mulates for the benefit of the beneficiary, it is to be regarded 
as his income of the year in which it accrues or arises to or is 
received by the assessee. 

As regards the question as to who should apply for refunds 
in respect of interest on securities belonging to estates vested 
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in the Administrator General or Official Trustee see paragraph 
r»2 below. 

liivomc from hwness condnded by irudee. Where a 
hifsific.^s is co}ith(cte(l by ci irustee or trustees oa behalf of 
beneliciaries, the assessment is to be made on the trustee or 
trustees conducting such business, whether section 40 or 41 
is applicable or not. If there are trustees, they should be 
treated as an association of individuals (see judgment of the 
High Court, Lahore, in HoU Trustees v. Commissioner of 
Income-tax, Punjab, Reiereme ^o, 8 of 1930). The tax will 
be assessed on and recovered from the trustees. In the hands 
of the beneficiary or beneficiaries, the income of a business 
thus conducted by trustees will not be taxed again [section 
14(2){c)]. It w'ill therefore be treated exactly as though it was- 
a share of the profits of an unregistered firm. — I. T. M. 

Mexoes. 

Under the English Act a minor may be charged to tax 
personally. The Indian Act does not put a bar to assess a 
minor personally. In default of his paying the tax, the taxing 
authority can call upon the trustees having control over the 
funds of a minor, to make necessary payments. The trustees, 
should not however be assessed on behalf of the minor. Both 
minor and trustees may be called upon to submit a return^ 
but the trustees need not give information on any matter 
outside the estate for which they are acting 61 J, 22. v. Long- 
ford and C. L 22. v. Pakenham, 7 A. T. C. 111. 

CoTJET OP Wards. Etc. 

Section 41 does not make out an exhaustive list of persons,, 
who are liable to tax under special circumstances and cases.. 
The persons made liable should be appointed by or under any 
order of a court. 

42 , (J) In the case of any person residing out of 
^ British India, all profits or gains accru- 
ing or arising, to such person, whether 
directly or indirectly, through or from any business 
connection or property in British India, shall be deemed 
to be income accruing or arising within British India, 
and shall be chargeable to Income-tax in the name of 
the agent of any such person, and such agent shall be 
deemed to he, for all the purposes of this Act, the 
assessee in respect of such income-tax : 

Provided that any arrears of tax may be recovered 
also in accordance with the provisions of this Act from. 
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any assets of the non-resident person which are, or may 
at any time come, within British India. 

(2) Where a person not resident in British India, 
and not being a British subject or a firm or company 
constituted within His Majesty’s dominions or a branch 
thereof, carries on busineess with a person resident in 
British India, and it appears to the Income-tax Officer 
or the Assistant Commissioner, as the case may be, 
that owing to the close connection between the resident 
and the non-resident person and to the substantial 
control exercised by the non-resident over the resident, 
the course of business between those persons is so 
arranged, that the business done by the resident in 
pursuance of his connection with the non-resident pro- 
duces to the resident either no profits or less than the 
ordinary profits which might be expected to arise in that 
business, the profits derived therefrom or which may 
reasonably be deemed to have been derived therefrom, 
shall be chargeable to Income-tax in the name of the 
resident person who shall be deemed to be, for all the 
purposes of this A ct, the assessee in respect of such 
income-tax. 

(5) Where any profits or gains have accrued or 
arisen to any person directly or indirectly from the sale 
in British India by him or by any agency or branch on 
his behalf of any merchandise exported to British India 
by him or any agency or branch on his behalf from any 
place outside British India, the profits or gains shall be 
deemed to have accrued and arisen and to have been 
received in British India, and no allowance shall be 
made under sub-section (2) of section 10 in respect of 
any buying or other commission whatsoever not actually 
paid, or of any other amounts not actually spent, for the 
purpose of earning such profits or gains. 

Extext Op Its Application. 

All profits or gains of a non-resident arising through or 
from any “business connection” or property in British India 
are chaigeable to income-tax in the name of the agent who 
shall be eonsidered the assessee in respect of such income-tax. 
Secondly where a non-resident foreigner or a firm or company 
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carries on business with any person resident in British India 
and it is found that the non-resident is exercising substantial 
control over the resident, he shall be charged to income-tax 
in the name of the resident person. Thirdly, all profits or gains 
arising from sales in British India of any merchandise exported 
to British India from outside, would be deemed to have 
accrued, and have been received in British India. 

Nox-Residext With Busixess’Coxxeotiox. 

In hi flic matter of Bomhay Trust Corporation Ltd., 56 Bom 
216 : 34 C. W. N. 230, the Privy Council held that ‘agent 
in section 42 docs not mean only an agent in actual receipt 
of profit but includes a person who comes under the term 
"artificially’ by the operation of section 43. Under that section, 
after a person has been notified he would be treated as an 
agent for all purposes and consequently for assessment under 
section 12, although he may not be receiving profits on behalf 
of the non-resident but actually paying them to him. Section 
40 docs not control sections 42 and 43 in regard td^-the 
meaning of the word “agent/^ 

In the case of Bogers Pratt Shellac Co., 52 Cal. 1 : 28 
C. W. N. 1074; 40 C. L. J. 110. the Calcutta High Court held 
that the company is liable to income-tax for the period 1922 
and after under section 42(1) read with sections 4 and 6. 

A certain company was incorporated in the United States 
of America with its headquarters at IS’ew York having branch 
office in Calcutta for purchasing gum, shellac and other Indian 
products and a factory in the United Provinces. No sale 
was conducted in India and that transaction was confined to 
purchases only. It is an admitted fact that no part of the 
company’s income accrued, arose or was received in British 
India ; it accrued or arose, indirectly through or from busi- 
ness connection in British India. It was held that the company 
was liable to pay income-tax and supertax for the period 
before 1922 and under section 42(1} read with sections 4 and 6, 
for the period 1922 and after. The Calcutta High court did 
not follow the decision in the case of Madras Export Go., 46 
Mad, 360 and explained away the cases of (1) Sully v. Attorney 
(Jeucral, 2 T. C 1 .9 (2) Grainger ch Son v. Gough, {1896) A. C. 
325 and (3) SmhWt v. Greemcood, (1922) 1 A. C. 417. 

The English Income-tax Acts lay down a territorial 
limit. The Indian Act 11 of 1SS(3 followed the English Law but 
in the Act of 19 L8 and Act 11 of 1922 the Indian legislature 
appears to have gone beyond that limit. It will be seen 
that under the English Act, it is essential that the profits 
should arise from the exercise of the trade within the United 
Kingdom. In the Indian Acts, how'ever, in the case of any 
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person residing out of British India, all profits or gains accruing 
or arising to such person, whether directly or indirectly, 
through or from any business connection in British India, shall 
be deemed to be income accruing or arising within British 
India. There is no such provision in the Fnglish Acts and that 
distinguishes the English Acts and the cases decided there- 
under from the Indian Acts. 

The Madras High Court in the case of 2Iadras Export Co, 
46 Mad. 360 held that section 33(1) of the Indian Income-tax 
Act did not create a new category of income which could be 
charged under the Act in addition to incomes mentioned under 
section 5 as chargeable under the Act, but as section 33(1) 
is a machinery section for charging non-resident foreigners, 
and not others, for income-tax purposes the learned Judges 
failed to appreciate the differences between the two Acts. It 
followed practically the decision in the English case of 
Sinidth db Co, v. Greemcoocl, (1922) I. A. C. 417. 

Business Connection. 

In the case of W, H, 3Ifdler v. Lefhem, 13 T.0. 126, it was 
held that the Dutch Co. were exercising a trade in the Qnited 
Kingdom as agents and not as directors and as such they were 
•chargeable to income-tax. 

Similarly in the case of Ilacpherson cf? Co, , 6 Tax cases 
107, it was held that where an English firm receives orders 
for goods for delivery from a foreign firm, it must be in exer- 
cise of a trade as agent of the foreign firm. 

In the case of Grainger and Son v. Gough, 3 Tax Cases 462, 
it was held that when a foreigner makes profitable contracts 
with persons in England, such a foreigner must be presumed 
te be exercising a lucrative business in England and as such 
is liable to income-tax. 

In the case of Thomas Turner, 4 tax cases 25, it was held 
that the test for determining whether a foreigner exercises a 
trade in the United Kingdom is the place where contracts for 
;sale are effected. 

Under the previous Act as decided in the case of Namyati 
Paraslh Bam Tulin, 20 Bom. 332, the liability of the agent of a 
non-resident in British India was personal and not conditional 
upon his having funds of the Company in his hands. 

Income Deemed To Arise In British India. 

The Imperial Tobacco Co, of India Limited, {26C. 

745: 67 1.0.902) was incorporated in England with Head 
•Office in London and admittedly non-resident in British India. 
It had business connections with Burma. There wore also 
numerous rice mills, saw mills, cotton ginning mills and vegeta- 
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bip oil mills. Ra^T materials “worked up into forms suitable for 

wore exporfcod to London. It w<is held thnt the produce 
being sold in London the money received therefrom could not 
be deemed to be profits or gains liable to tax. It was f urtiier 
held that sections 3i and 31 of the Indian Income-tax Act are 
to be road jointly, the latter section merely defining who may 
be included as an agent under section 31. Thus the agent must 
be in clear receipt of income within the terms of section 31* 
But Justice B. B. Ghosh observes : ‘‘Section 34, in my opinion, 
was enacted for the pui'pose of assessing the income of persons 
residing outside British India who are chargeable with income- 
tax here but who have not appointed any agents residing ^in 
British India who might be assessed under section 33(1). To 
hold otherwise, it seems to me, would be to support an anomaiy 
that a person receiving his income through an agent in this 
country would be assessed, but if he asks his debtor to remit 
the income direct to him he would escape liability to pay the 
tax, a thing which this section was intended to remove. It is 
only necessary that the person on whom the Collector has 
served a notice under section 34 is a ‘person employed by, or 
on behalf of, a person residing out of British India or having 
any business connection with such person,^ andif that condition 
is satisfied the person on whom such notice has been served 
shall for the purposes of the Income-tax Act be deemed to be 
the agent of such person. The question whether the company 
is a person coming within the description of section 34 presents 
to my mind very little difficulty.” 

In the case of Messrs. Steel Brothers & Co., 94, 1. C. 466, it 
was held that the fact of the produce being sold in London and 
the money being received there did not prevent profits or gains 
acenring and arising or being deemed to accrue or arise in 
British India, from being taxable under the Indian Income-tax 
Act. It was further held that no distinction, so far as liability 
to income-tax is concerned, could be drawn between profits on 
produce, which have undergone some process of conversion or 
working up by the company in Burma and profits on produce 
purchased by it in Burma and exported in same form as when 
piirctiased : Commissioner of Taxation v. Kirk, A. C. 588 : Re : 
Rogers Pratt Shellac Co., v. The Secreta^'y of State for India, 
52 Cal, 1 followed. 

The Secretary, Board of Revenue v. Madras Ex])ort Co„ 46 
Mad. 360 dissented from ; Greenwood y • Smidth, Z K. B. 275 
was distinguished. 

Direct Taxation Or Non-Eesidents. 

The old section 31(l)i3 akin to new section 42(1) ; under 
the old code under section 33(1) in the case of any person 
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residing out of British India ‘all profits or gains accruing or 
arising to such persons whether directly or indirectly through 
or from any business connection shall be deemed to be income 
accruing or arising in British India But in In the matter of 
Bhmijee Eamjee (& Cb., 1 1. T. C., 147, it was held that these are 
profits or gains arising to the petitioner through or from his 
business connection in British India in respect of which he is 
assessable under the Act. 

Non-Eesident Liable Fob Soxjbge Op Income. 

In the case of non-residents, income which neither accrues^, 
nor arises, nor is received, within British India, may be liable 
to tax under the combined operation of sections 3, 4 and 12. 
Profits made by a company outside India or premiums of parti- 
cipating policies collected and sent by its branch in India, by 
investment outside India, are profits or gains liable to tax in 
India. ( Rogers Pratt Shellac (& Co,, 52 Cal. 1, Steel Brothers,. 
A. I. E. 1926 E. 97 followed ) — Commissioner of Income-tax, 
Bombay v. Xaiioml Mutual Association of Australasia Lid., 
A. I, E. 1933 B 427. 

Business Connection. 

Justice Mukherjee observes : “I do not see why profits or 
gains from business connection should not be included in the 
general expression ‘income derived from business^ which is used 

in section 5 The word ‘business^ is one of large 

and indefinite import and connotes something which occupies 

attention and labour of a person for the purpose of profit... 

A concern by reason of which one can be said to have 

a connection with such an occupation is business connection.^'' 

In the case of Messrs. Steel Brothers ami Co,, Ltd., 2 I. T. 
C. 19, the Judges of the Eangoon High Court observe : “We 
admit the difficulty arising from the vague expression ‘from 
any business connection.' Taken in its wide sense it would 
render liable to Indian Income-tax profits made by a manufac- 
turer in England on single consignment of goods to an importer 
in India. This is the meaning which the Commissioner of 
Income-tax seems to have attached on the phrase and is the- 
meaning which the learned Government Advocate contends, is. 
the correct one. It is, however, which we cannot adopt, and 
such a meaning would be repugnant to the word ‘business' in 
section 6 as defined by section 2, clause 4 and we can assign 
no wider meaning to it than the latter words of the definition 
as any adventure or concern in the nature of trade, commerce 
or manufacture.' It was probably used, as Mr.eJusticeChatterjee 
conjectures, as a compendious expression to cover such 
concerns in the nature of trade, commerce, or manufacture as 
arises through a branch, partnership, agency, receivership or 
management But be that as it may, its meaning, in our 
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opinion must be strictly confined to the- meaning of the word 
'business’ in section <3.” 

Attention is invited to the decision in the case of the 
Ej'tnimn Ausiraliasan and China Telegraph Co., 44 
Mild. 4S9 and the observations of Justices Oldfield and Kumar 
Swami Sastri. 

Implications of the Section. 

Under section 42(1) liability of a person resident out of 
British India can only arise when he has “business connection” 
or “property’’ in British India. This section seeks to charge 
profits or gains accruing or arising to him through^ the 
medium of an Agent in British India. The expression pro- 
perty” should be interpreted liberally and not in the restricted 
sense as defined in section 9 of the Act. 

In Ponilirherg Baihrenj Company v. Cormnissioner of 
Inromc^tiu , Madras^ A. I. E. 1931 P. C. 165, it was held by the 
Madras High Court that the Pondichery Railway^ Company 
carried on business in British India and profits derived there- 
from accrued or arose in British India wuthin the meaning of 
section 4(1) of the Act and as such the Agent received paynient 
from the South Indian Company, within British India. The 
Pondichery Company was chargeable to tax. ( South Behar 
RaiUmij Co,, v. Inland Revenue Commissioner (1925) A. C. 476, 
referred to). 

Section 42(2) makes a person resident in British India liable 
when there is an actual carrying of business by a non-resident 
and non-British subject with a person resident in British India 
— of course the Principal can be charged if available. 

In Tftrn v. Scahian, (1928) A. C. 34, a Danish and an 
English Company opened a lino of steamers, the English Comp- 
any was appointed sole Agent at Hall, which controlled the 
business. It was held that the Danish company exercised a 
trade or business through the British Company. The Danish 
Company W’as liable. { Attention is drawn to the case of 
Remington Typewriter Co., 54 Bombay 214 P. C.) 

PnoPERTY — M eaning of. 

Property in section 42 means something tangible, and 
not a mere chose in action. A person who has advanced a 
loan is entitled to merely a debt and that is no property 
within the meaning of section 42 — In Currimbhoij Ebrahim 
and Sons Ltd, A. I. E. 1933 B 422. 

Section 42(3) 

Section 42(3) fastens liability on a person who disposes any 
manufacture in British Indian through himself or branch or 
his business or through Agency ; tax should be levied and no 
allowance shall be allowed under sub-section (2) of section 10, 
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Business Connection. 

The definition of “business^^ in section 2(4) is not exhaustive, 
but it does not restrict the meaning of “business connections^ 
All that is necessary is that there should be a “business^' and 
that non-resident company or person has earned income through 
such connection ( Commissio?ier of Income-tax v. Steel Brothers 
A. I. E. 1926 E. 97 dissented from) — In the matter of National 
Mutual Association of Australasia Ltd., A. I. E. 1933, B, 427. 

Manufacture in foreign Country but Sale in 
British India — 

The purpose of section 42 in its first sub-section is to enact 
that all profits accruing to a person through or from any 
business connection or property in British India shall be 
deemed to come within the class of profits taxed by section 4. 
The third subsection shows that profits arising from sale of 
merchandise exported to British India are within the class that 
has been made taxable under section 4. — In Port said salt 
Association Lid., 6 I. T. C. 123, A. L E. 1932 Cal. 626. 

An assessee assessed under section 42, in respect of business 
in which the manufacture of a commodity takes place in a 
foreign country and the sale thereof takes place in British 
India, is not entitled in computing the profits or gains of such 
business to make a deduction representing the proportion of 
profits earned by manufacture in the country of origin. The 
phrase “earning such profits” occurs iu clause (ix) of subsection 
(2) of section 10, but the section contains no limit that part 
of the profits will be exempted although they arise or are 
received in British India because they have been earned 
elsewhere. 

United Kingdom Law. 

"Where a non-resident person derives profits from enter- 
lirises carried on in the United Kingdom, assessments may be 
raised and tax charged either directly on the non-resident when 
that can conveniently be done or upon any agent, factor,, 
branch or local manager, whether that agent has or has not the 
receipt of any of the profits or gains of the non-resident 
principal, and whether the entire profits do or do not arise 
directly from the agency. "When the agent has the receipt of any 
moneys of his principal he is entitled to retain any tax he has 
borne on account of the liability of his principal out of such 
moneys. These provisions do not apply in the case of a broker 
or general commission agent in respect of transactions carried 
through on behalf of nou-resident principals in the ordinary 
course of his business. 

It should be noted (a) that there is no need ^ to assess and 
charge the agent when the principal can be charged person- 
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filly — lisrhler V. Apthorpe, 2 T, G. 89 ; and (b) that the trans- 
actions in question must be, technically, carried out in the 
United Kingdom. This principle is one which is not always 
easy to interpret in practice. As a rule the fact that a contract 
is made in the United Kingdom will be sufiScient to establish 
the fact that the profits arising from that contract arc profits or 
gains arising in the United Kingdom. 

But when contract is completed entirely outside the United 
Kingdom the profits arising thereout will not be chargeable to 
British Ineometax by reason only of the fact that the contract 
was actually made in this country — Maclaine v. Eccott^ 42 
T, L. R. 416. The situation may be summarised briefly by 
stating that when a non-resident person makes contracts and 
derives profits therefrom as the result of opening a branch or 
employing a regular agent in this country he can be assessed 
and charged to United Kingdom incomet ax, but when he con- 
ducts his business from his own country he cannot be reached, 
notwithstanding that he may make considerable profits out 
of his transactions with customers in this country. 

Where a non-resident carries on business with a resident in 
circumstances which lead to the belief that, by reason of the 
close connection^ between the two parties, the true profits 
OTising^ in the United Kingdom do not come into the hands of 
the resident party so as to be charged to United Kingdom tax, 
the commissioners dealing with the assessment may charge the 
resident person in respect of the profits of the non-resident 
person as though he was the agent of the latter. When it 
appears that it is impossible to readily ascertain the profits 
of the non-resident in such cases, the assessment may be made 
on a i)ercentage of the turn over and returns may be required 
from the resident person with a view to computing such 
percencage. 

When a non-resident person is charged in the name oE an 
agent m respect of the profits from the sale of goods produced 
outside the United Kingdom, the agent concerned may claim to 
have the assessment ^ made on the figure which a merchant or 
retailer, as the case might be, could reasonably be expected to 
secure if he had bought the goods in question from the producer 
or manufacturer direct — Newport. 

Xok-Eesidekts. 

(Income other than from business.) 

Under section 4(1) tax is payable in respect of all income, 

proiits or gams accruing or arising in British India or deemed 

under the provisions of the Act to accrue or arise or to be re- 
ceived m Bntisli India, whether the recipient resides in British 
India or not. There is little difficulty regarding income aris- 
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ing in Britisli India and receivable by non-residents under tlie 
heads “salaries'^ “interest on securities/^ “property/^ ‘*pro- 
fessional earnings’^ or “other sources^^ In cases of income 
from “interest on securities"^ and “salaries^* income-tax is 
deducted at the source, and in the case of income under the 
other heads a non-resident is usually represented by an agent 
[section 42(1)]. No difficulty has been experienced in deter- 
mining whether income under any of those Iieads is taxable. 
(Para 86 of L T. M.) 

Non-Eesidents-^Income Arising From Business In India. 

There is no precise definition in the Act which can be used 
as a test for determining in every particular instance whether 
a non-resident is or is not carrying on business in British India 
and how the amount of taxable profits is to be arrived at. 
Section 42 of the Act contains special provisions regarding non- 
residents, and rules 33 to 35 prescribe the manner in which 
and the procedure by which the income, profits or gains may 
be arrived at in the case of non-residents. Instances are given 
below of the method to be adopted in dealing with typical 
cases : — 

(1) Indian branches of non-resident firms are lible to 
assessment under the Act. In order to secure an accurate 
assessment in such cases, sections 22(41 and 37 enable an In- 
come-tax Officer to require the production of the balance sheet 
and profit and loss account of the firm as a whole in addition 
to that of the Indian branch, and also to require the submis- 
sion of a detailed statement of all the profits credited to the 
personal account of the head office on account of transactions 
carried out on its behalf. In some instances, however, the 
form adopted for the accounts and balance sheets of the head 
office or the Indian branch does not enable the share of profits 
properly due to the Indian branch to be accurately gauged 
while there are certain firms which keep no accounts at all 
cither at their head office abroad or at their branch offices in 
India. Eule 33 gives Income-tax Officers wide powers to 
determine how the profits of the Indian branch shall in the 
circumstances be calculated and enables them to fix as the 
income of the Indian branch for assessment purposes 
either a percentage of the turn-over of the business done by 
the branch or, where this procedure proves unsuitable, an 
amount which bears the same proportion to the total profits 
of the business as the Indian receipts bear to the total receipts 
of the business, or, where neither of the above methods itroves 
suitable, any other more reliable method of calculation. In the 
case of shipping companies in particular the most suitable 
method of assessing the Indian branch is usually to calculate 
tax on the same proportion of the total profits of the company 
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as the Indian receipts of the company (meaning thereby the 
sums received cither in India or elsewhere on account of goods 
shipped or passengers carried from India) bears to its total re- 
ceipts. In the special case of the Indian branches of non- 
resident insurance companies (life, marine, fire, accident, 
burglary, fidelity guarantee, etc.), it will probably be found 
both feasible and equitable to adopt the provisions of rule 
35 and assess these branches on the proportion of the total 
profits of the companies corresponding to the proportion which 
their Indian premium income bears to their total premium 
income. 

(2) Indian firms allied to non-resident firms of which they 
are not technically either branches or agencies often succeeded 
in the past in escaping their proper taxation by manipula- 
tion of accounts with the parent non-resident companies. To 
cite an example, a foreign firm dealing in aniline dyes was 
registered as a separate limited liability company in India 
with a capital of Rs, 20,000. The shares were never placed 
on the market in India, but, with the exception of small hold- 
ings by managers in India, were all hold abroad. The regis- 
tered capital was nominal in comparison with the value of the 
atock-iii-trade and the parent company abroad sold to the 
subsidiary Indian company at a price leaving a margin just 
suflicient to cover the expenses of the subsidiary company, 
or causing an actual loss to be shown. Section 42(2) of the Act 
is designed to prevent as subsidiary Indian firm or company 
from benefiting by such a manipulation, and enables an Income- 
tax Officer to assess it on the profits which may reasonably be 
deemed to have been derived from its Indian business, while^ 
where any difficulty is experienced in arriving at a basis for 
assessment, assessment on a percentage of turn-over, or other 
suitable method can be adopted under rule 34. It is to be 
noted that the provisions of section 42(2) are not applicable 
where the parent non-resident firm or company is constituted 
within the British Empire and that the liability to assessment 
is placed on the subsidiary Indian firm as a principal and not 
as ail agent. 

(3) Indian agents of non-resident firms of which they 
are not technically either branches or subsidiary firms are 
liable for the payment, on account of their principals, of the 
tax on tlieir principals^ Indian profits under the provisions of 
sections 42{1) and 43 of the Act. It will be observed that 
these provisions permit the levy of the tax on a non-residenf s 
business not only where he has established a regular agency 
ill India but also where he conducts his business regularly 
through u particular agent or casually through various agents. 
Ill this case it is not necessary that anything of the nature of a 
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regular agency should exist in order to make the profits of a 
non-resident chargeable in the name of an agent. 'I'hey are so 
chargeable even when the only connection between tlie non- 
resident and the person acting as his agent is that that person 
is ordinarily and regularly employed as an agent by the non- 
resident. The Government of India cio not, however, desire 
that in practice the liability to assessment should be enforced 
except where something definitely of the nature of an agency 
exists and in praticuiar no attempt slnuild be mach^ tax tlte 
profits of a consignment business pure and simple, merely 
because the non-resident consignor habitually uses a particular 
resident as his agent. 

In all cases it will bo a question of fact whether the connec‘ 
tion between the non-resident and the resident is such that an 
agency can be held to exist. ‘‘Agency'^ for the purpos^-s of 
this section should be interpreted to mean a regular, not easiiaU 
agent and one whose relation to the non-resident princif*al is 
such that the principal may reasonably be held to be trading 
“in the country’'' and not merely “with the coun^ry’^ If, for 
example, there is no privity of contract lu twi'Cn a foreign 
principal and a resident who piu'ehascs the foreign prineipaFs 
products through another residet or if the re^ident vendor 
has to bear any bad debt arising out of such transactions, 
the resident vendor is not to be treated as the ag^uit oftlie non- 
resident, It is doubtful whether it is practicable to foriiiulate 
for the guidance of Income-tax Officer any mure definite 
principles than those stated above ; but the following examples 
may serve to indicate the lines on which decisions should be 
reached : — 

[a) Ij, a distiller in Glasgow, has agreed to sell to no one 

in India except A, his agent, provided that A gives 
B all or an agreed proportion of his trade. A 
purchases from B and sells to the trade at Hs own 
rate, and all bad debts are No attempt 

should be made to tax B on his profits. His 
position, inspite of his supplementary agreement 
with Aj is merely that of a seller to an Indian 
consignee who takes the risks or profits of the 
trade in India. 

(b) A, an Indian resident and a large supplier of mill 

stores, has a monopoly for the vsalc in India of the 
belting of a non-resident i/. A is paid commission 
by JJ on all orders he sends either for his own 
stock or risk or in oxeeiitiou of orders obtained. 
He does not confine his purchases of belting to Ji 
He stands all loss from bad debts and fixes the 
prices to be asked for the goods. Here again the 


24 
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position o£ B is merely that of a seller to an Indian 
consignee, and no attempt should be made to tax 
B’s profits. 

(c) A is the Indian agent for hardware and sundries of 
jB, a British manufacturer. A receives salary and 
commission from B and bad debts fall on B. 
Here there is a regular agency and j5^s Indian 
profits should be taxed through A, 

{d) A is the Indian agent for B^ a firm in an Indian State, 
who consigns goods for sale in Bombay and China 
through A. The business is purely a consignment 
business and B’s profits on his Indian trade should 
not he taxed. 

In all these cases A’s remuneration or profits as agent are 
liable to tax. 

(5) As regards taxation of interest on money lent by a 
non-resident to a resident in British India, it has been held by 
the Privy Council in the case of Bombay Trust Corporation 
as ngeut of the Hongkong Trttsi Corporation 52 Bom. 702 A.I.R 
1928 Bom. 448 : 34 C. W. N. 230 (P. C.). that there can be 
a business connection within the meaning of sections 42 and 
43 of the Act between a resident borrowing money from a 
non-resident and a non-resident lending money to a resident, 
and that the former can be treated as the statutory agent of 
the latter, u/s 43 of the Act. When, however, a resident takes 
part for a short period, a casual and isolated loan from a non- 
resident with whom he has no regular or continuous dealings, 
it need not be held on the strength of that fact alone that 
there is a business connection within the meaning of the above 
section and that the resident is liable as agent on the interest 
paid to the non-resident. 

(6) Casual agents for non-resident firms to whom goods 
are from time to time consigned have been dealt with in (3) 
above and no attempt should be made to tax the profits of a 
non-resident through the agent on this class of business. 

In the Madras High Court in the case No. 4 of 1921, Oiief 
Co}mnimo}ier of Income-faj', 3Iffdras v. Blianjee Bawjee and Co,, 
(Srinivasani Tax cases, Page 147,) it has been held that a person 
who is not a resident in British India but to whom income 
arises or accrues through business connections in British India 
is assessable to income-tax under sections 4 and 42(1) of the 
Act whether he is a British subject or a foreigner and that the 
provision in the latter section that such income shall be tax- 
able in the name of the agent of any such person does not mean 
that it is not chargeable unless assessed in the name of an 
agent. It will be clear from section 42(3) that the entire profits 
of a branch or agency of a foreign firm importing goods in 
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British ladia are licable to tax in British India irrespective ' of 
where the profits accrued or arose, and whether received in 
British India or not. Thus if a foreign maniifactarer has an 
agency or branch in British India and sells his products through 
it in British India, he is liable to tax on his niaiiufacturing 
profits as well as on the merchanting profits, while a foreign 
head office is not allowed to charge a national coniinission to 
its branch or agency in Bricish India on goods exported to the 
branch or agency and sold by it in British India. 

If it is desired to assess a non-resident who has no resident 
agent through whom such assessment can be made, and whose 
entire income also cannot be taxed at source or indirectly, a 
notice under section 22(2) should be served upon him as early 
as possible in the year by registered post (acknowledgment 
due) allowing plenty of time for the return to be made. If he 
then fails to make a return, or to comply with subsequent 
notices calling for the production of accounts, ctc-, (in which 
also ample time should be allowed for compliance), au assess- 
ment may be made under section 23(4). When serving such 
notices on a non-resident, he should be invited in a covering 
letter to appoint an agent to represent him for income-tax 
purposes in India. 

A person whom the Income-tax Officer has decided, after 
due notice and hearing under section 43, to treat as the agent 
of a non-resident, is not entitled to appeal to the Assistant 
Commissioner against the Income-tax Officer's order until an 
assessment has been made. But it is open to such person to 
petition to the Commissioner of Income-tax against the Income- 
tax Officer’s order before an assessment is made ; and Commis- 
sioners of Income-tax are authorised to dispose of such peti- 
tions under section 33 of the Act 

Xon-residents whose income arises in more than one pro- 
vince, and who are assessed direct, and not through statutory 
agents under section 43 of the Act, will be assessed by the 
I. T. O, Non-residents refund circle, Bombay, who will also 
deal with applications from them for relief, whether u/s 
48 or uys 49 of the Act. Xon-residents whose income 
arises in a single province and who are assessed direct, and 
not through statutory agents u/s 43 of the Act, will be^ assessed 
by a special I. T. 0. appointed by the Commissioner of Income- 
tax in each province. When he stai'ts assessment proceedings, 
the special I. T. O. should inform the non-resident that if he is 
entitled to any refund, he should fill in the necessary forms 
and present his claim to the I. T. O., Xon-residents refund 
circle. 

Depekciatiox Ix Assessixg Shippixg Companies. 

The following instructions should be followed in regard to 
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the treatment of depreciation in assessing shipping companies 
the whole of whose profits or gains neither accrue nor arise nor 
are received in India : — 

If a company furnishes annual accounts for the whole of 
its business, Indian and foreign, the second method provided 
by rule 33 should be applied. Depreciation has only to be 
considered in calculating the world-profits. These are to be 
calculated according to the Indian Income-tax Act. Profits 
calculated according to the United Kingdom Act will there- 
fore require certain adjustments. Deductions permitted 
in the United Kingdom but not permitted in India will have 
to be added back and deductions permissible in India but not 
permissible in the United Kingdom will have to be allowed. 
If any company, however, prefers to claim the depreciation 
allowed by the United Kingdom Income-tax authorities, the 
Commissioners of Income-tax may adopt that figure. Other- 
wise depreciation will have to be calculated according to the 
Indian rules. What follows applies to the calculation of de- 
preciation according to the Indian rules. For this purpose, a 
complete depreciation record has to be maintained for the 
entire fleet. Depreciation begins to run from the first year 
in which the Company is ‘assessed*’, in India, that is, the first 
year in which its profits (or loss) were determined for the 
purpose of deciding whether it was liable to Indian Income- 
tax, Uuabsorbed depreciation, />., any balance of depreciation 
which cannot be allowed in any year owing to the profits not 
snftering to cover the full amount permissible under the Indian 
rules will bc^ carried forward and allowed as far as possible in 
calculating the worid-i>rotits according to the Indian method in 
the following year and if necessary in subsequent years. What 
has been said above about depreciation applies equally to^ 
obsolescence. 


The proportion 


Indian receipts 


is applied to the world- 


Total receipts 

profits calculated according to the Indian method (if there are 
any such profits) and the result is the Indian income liable to 
tax. No further deduction is permissible from the amount 
thus arrived at on account of depreciation (unabsorbed or 
otherwise) or anything else. The due proportion of all allow- 
ances permissible is automatically set-off against the Indian 
profits by the above method. 


This method is equally applicable whether a company works 
out the profits for each voyage or follows any other method of 
accounting i>rovided that it prepares complete annual accounts- 
lor the whole business, Indian and foreign, and furnishes the 
accounts of gross receipts, Indian and foreign. 

Soiiic lilies do not furnish complete animal accounts for their 
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world business. They keep separate complete annual accounts 
for their Indian trade, that is, for all '‘round voyages’’ to and 
from Indian ports. The proper course is then to apply the 
method just described treating the profits of the Indian trade 
and the gross receipts of the Indian trade as tliongh they were 
the “world- profits” and the “world receipts” respectively. In 
fact the business other than the Indian trade i< ignored. 

A difficulty sometimes arises in such cases owing to the fact 
that the ships employed in tlie Indian trade are constantly being 
changed. Unless United Kingdom depreciation is accepted 
ns indicated above a depreehition record will have to be kept 
for every ship employed at any time in the Indian trade. 
Depreciation must be allowed on each ship employed in the 
Indian trade in a given year and the allowance must be a pro- 
portion of the annual rate calculated with reference to the 
number of days spent in the Indian trade whether at sea or in 
harbour. Any nnabsorlxd depreciation in any year must be 
distributed among the ships in the Indian trade in that year in 
proportion to the capital cost of each, and the nnabsorbod 
depreciation thus allotted to any ship can only be allowed in 
any subsequent year against the same ship. 

The allowance should cease : — 

(^) on ships included in the fleet in the first year in which 
tlie company becomes liable to assessment in India 
(irresi)ective o*-* whether it was actually found to 
have a taxable inceme in that y<^ar or not), after tlie 
twentieth year beginning with that year ; 

{lA on ships snbsociuently added to the Company’s fleet, 
after they have been borne on tlie fleet for 20 
years. 

In both cases the period may be extended prat)ortionately, 
where tlie United Kingdom depreciation is allowed in calculat- 
ing the “profits of the Indian trade,” which take the place as 
already explained of the “world-profits”. 

Obsolescence cannot be allowed in these cases. (Para s.R 
of the 1. T. M.) 

Buitish Shipiuxg C.Vjmpaxies — Asskss^ient Or. 

AVhen assessing British .Ship])ing (.'oinpanies, the Income- 
tax Officers sliouhl accept a certificate granted by the Chief 
Inspectors of Taxes in the United Kingdom stating (1^ the 
ratio oi the profits of any accounting period as computed for 
the purposes of the United Kingdom income-tax computed 
without making any allowance for w'car and tear to the eros^ 
earnings of the Company's wdiole fleet and the ratio of the 
United Kingdom allowance for wear and tear to the gross 
earnings of the whole fleet, or (2) the fact that there were no 
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such profits. The expression “gross earnings of the Company’s 
whole Heet” means the total receipts of the Shipping Company, 
excepting only receipts from non-trading sources, such as 
income from investments. The following instructions should 
be observed where British Shipping Companies correspond 
direct with Income-tax Officers and not through an Agent in 
British India ; — 

1. Where a British Shipping Company which corresponds 

direct with an Income-tax Officer, is unable to 
furnish its return of income by the prescribed 
date, it will obtain an extension of time from the 
Income-tax Officer ; but every efPort should be made 
to file the return as early as possible. 

2. The Income-tax Officer will make the assessment as« 

soon as possible after receiving the return and in 
any case within one month. 

3. The notice of demand will be issued on the Sliipping 

Company’s agent in accordance with the provisions 
of the Income-tax Act and a copy of the assess- 
ment order will he sent to the company direct. 
The company will arrange with its agent for the 
despatch to it of the notice of demand. 

4. Provided that the notice of demand can be issued on or 

before January loth the period allowed for payment 
will be sixty days. If the demand is made after 
January loth the period will be shorter. 

,5. For the purpose of sub-section (2) of section 30 of the 
Indian Income-tax Act, 1922, the Assistant Commi- 
ssioner will regard it as a proper extension of 
time to allow the Shipping Company to file an 
appeal up to the date on which a reply could be 
received from England if that reply were despat- 
ched by the mail in the week following that in 
which the notice of demand and the copy of the 
assessment order reached, or could be presumed 
to have reached, the company, 

6. The demand must be met within due date unless the 
Income-tax Officer agrees to give the agent further 
time for payment. But in any case the demand 
must be paid before the end of the financial year. 
If a demand has been paid before the decision of 
an appeal where one has been field and the appeal 
results in a reduction of the assessment, a refund 
will promptly be granted in the ordinary course.. 
(Para 89 of the I. T. M.) 
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Agent Of A jSTon-Resilent Company. 

In the case of Rcinwgfon Tij^eirrifcr Coifipruaj^ 11c) I. C. 
602 : 52 Bom. 726, it was held by Chief Justice ]\Iarten and 
Justice Kemp that the Remington Typewriter Co. though an 
agent of the American Co., under section 42, cannot be assessed 
to income-tax and super -tax under section 42(1) of the Act or 
otherwise in respect of any profits made by the American 
Company on the sale of its goods to the Bombay Co., inasmuch 
as the Bombay Co., was not in receipt on behalf of the Ameri- 
can Co., of the profits in question. Super-tax also cannot be 
levied for the above reason ; it can only be recovered by the 
principal officer under sections 56 and 58. It was further held 
that the Remington Co., Ltd., are Agents of the New York Co., 
within the meaning of section 43 of the Indian Income-tax 
Act. On appeal before the Privy Council reported in 54 Bom. 
214, their Lordships upheld the decision of the High Court 
on main points. 

Justice Kemp observes : “But the relation between a com- 
pany and its shareholders is not a business connection under 
section 42(1) or 43 of the Act. Provision is made in the Act 
for deducting tax on divideds at the source. Furthermore it 
was held by the majority of the court in the case of L^^perial 

Tobacco Co., Limited 49 Cal. 729:67 1. C. 908 tliat the company 
in the case could not be considered as an agent in receipt of 
dividend on behalf of its shareholders and with this opinion 

I respectfully agree As to the dividends, 

therefore, I fail to see how Ikcmingfon Co., [ Bom. ) can bo 
assessed under sections 42(1) and 43 of the Act.’^ 

Agent Explained. 

“I am of opinion that the agent mentioned in section 42(1) 
must be inferred to be the agent in receipt of income on behalf 
of the non-residents arising from the business connection. 
Such agent would be the person whom the legislature would 
naturally regard as the assessee, as the income w^onld come to 
him on behalf of his principal. To hold otherwise would work 
injustice because if he were an agent in the business connection 
on behalf of the non-resident and by the terms of his agency, 
were not to receive the profits or gains arising from the business 
connection but they were to be received by somebody else, he 
would have no control whatever over the destination of such 
profits or gains and the proper person seems to be the person 
who is in properly legal possession as agent of such profits or 

gains I am of opinion that sections 40 and 43 

must be read together and that section 43 in specially referring 
to the business connection mentioned in section 42( 1) inferen- 
tial! y gives to the meaning of agent in section 42(1) an agent 
in receipt of income on behalf of the not-resident.’^ 
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Iti In the matter of Domhay Trust Corporation, 52, Bora. 702, 
it was held that interest paid to Hongkong Co., is profits or 
gains and as such is taxable under section 4(1) and 0(4) of the 
Act. It was further observed that the Bombay Corporation is 
not an agent under section 42 inasmuch as it was not in receipt 
of interest. There it was held that although under section 43 
the Bombay Company may be deemed an agent, it must not be 
assessed as not being in actual receipt of the income. 

The Privy Council Decision Of “Business Connection'’’. 

Their Lordships of the Privy Council while accepting the 
main contention in the ease of Ilemington Typewriter Co.. 52 
Bom., 726 ojiinod that when the High Court observed that 
the Bombay Co. was an agent of the non-resident as a result 
of business connection in British India, the xAraerican Co. 
should be asss-ssed through the Bombay Co., in respect of their 
profits upon goods sent to British India and that super-tax 
on divhhmds can also be charged and is leviable from the agent. 
It was further held that in order to make a non-resident liable 
through the agent, he may not be virtually in actual x'oceipt 
of any income on behalf of the non-resident. This view was 
echoed in the Ihmhtfy Trust Corporation. 2)4 C. W. N. 230, 
Privy Council. 


Hixdu Undivided Famii.y. 

A Hindu Undivided Family may have more than one place 
of residence — Commissioner of Jnro)ne-taj:, Marlras v. U. S. K. 
S. i^omasifwlaram ( hctticn\ A. I. E. 1932, All. 435. 

43. Any person employed by or on lielialf of a 
Agents to iiu'liidij person residing out of British India, 
persons trcatul as or having any business connection 
^ ' witli siioli person, or through whom 

siicdi person is in the receipt of any income, profits or 
gains upon whom the Income-tax Officer has caused a 
notice tri be .served ul: his intention of treating him as 
the agent of the non-resident person shall, for all the 
purposes of this Act, be deemed to be such agent : 

Provided that no person shall be deemed to be the 
agent of a non-resident person, unless he lias had an 
opportunity of being heard by the Income-tax Officer as 
to his liability. 

Extent Of Its Application, 

Tlie scope of tlii-: fsection is very wide and it is always a 
UUC’rtiou of fact whether the connection between the non-resident 
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and the resident is of such a nature that an agency can be 
safely pi'esiimed. A person can be treated as an agent (d* the 
non-resident where it is proved that he has any business 
connection with such person, or that he is in receipt of any 
income, prolits or gains on behalf of the non-i'esident and 
further the Income-tax Officer is c jiupcdent to treat any per- 
son as an agent of the non-resident provided he is given an 
■opportunity of being hoard by the Income-tax Oificer. 

Defixitiox Of Agext. 

*y?ont in section 42 does not mean only an agent in ludnal 
I’eccipt of profits but ineliulos within its scope a person wiio 
comosjinder thf* term ‘‘artifichiiiy’’ by the opcrcatiori of section 
43. Under that section after a i>erson has bocji notified thiit 
he would be treated as an agent of a non-resident, lie is to he 
deemed an agent for all purposes and conscipiently for assf'ss- 
niont. He may not be in actual receipt of profits on ])ehalf 
tlie non-resident. Section 10 does not control sc^ction 43 
in regard to the meaning of the word ‘‘agent'^’. This is the view 
expressed in the case of the Donihtt]iTn(4 Corporufion Limited^ 
34 C. W, X. 230 Privy Council. 

Petitiox Uxder SECxrox 33 If Lies Agatxst Ax OunEU 
Treatixc;^ a Persox As Ax Agext. 

Any person aggrieved by the decision of an Income-tax 
Orlicor treating him as an agent of the non-re^idr-iit may file a 
petition under section 33 for the interference by the Coinini-is- 
ionerin tlie matter and the ijommissioiicr is bound to adjudicate 
oil the point. 

IXTERPRETATIOX OF ThE AVoRD “AGEXt’^ 

Sections 40, 42 and 43 sliould be read jointly and not dis- 
junctively. The term “agent’^ in section 40 is extended by sec- 
tion 43 and income, profits or gains are extended by section 42 
and, therefore, such agents sliould be in receipt on behalf of the 
non-resident, of the income, in order to make the agent liable 
to bo assessed, Lf n : Ihtnljrfff Trnst Corpoi'athn<) 113 
I. C. 393. 

Similar views have be(‘n expi*essed in the case of the 
IniprriaJ Tohacio Co., 49 Cal. 729, 72 L Therein it wa< Irld 
that where a pe»-soa siti^iies the c.oadition of an agency, such a 
person shall be deemed to be the agent of such a non-rf‘sideut. 
Similarly in the case of ll miniitoN Tifpi^fvritn' Co. Ltd., 32 
Bom. 720, it was held that the Bombay Co. was an agent of 
the Remington Co. of New York. 

It has already been stated that sections 40, 42 and 42* are 
to bo road jointly and not disjunctively. But this case of the 
Jhmhfvj lyaxt Curponition, 52 Bom. T02 was reversed by the 
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Privij Couiteil in A, I. R 19r30, PHvy Council 54, where it was 
held that the interest accrued to the bank outside British India 
through a business connection in India and that the word 
‘^agent'^ in section 43 is not overridden ns regards its moaning 
by section 40 and is not restricted to an agent in receipt of 
the profits or gains. 

Agent In Actual Eeceipt Of Profit. 

In In re : Imperial Tobacco Co. Ltd, 67 I. C. 908, Justice 
Woodroffe observes : "*On consideration of this matter I am of 
opinion that section 34 merely defines who may be included 
as an agent under section 31. If so, the agent, whether we 
look to sections 31 and 34 must be in receipt of income within 
the terms of the former section." Therein it was held that the 
company was not an agent. 

But Justice B. B, Ghosh of the Calcutta High Court ob- 
serves : “under section 31 an agent of any person residing out 
of British India being in receipt on behalf of such non-resident 
person of any income chargeable under the Act, is held liable 
for the tax. If he is actually an agent and in receipt of in- 
come on behalf of the principal, nothing more is necessary 
in order to render him liable, but the tax is to be levied upon 
and recoverable from him under section 31 irrespective of any 

other provision in any other section of the Act 

As I read the section the agent of such a non-resident per- 
son need not be in receipt of the income on behalf of such 
person. The mere fact of agency is sufficient to make him 
liable and to be assessed in respect of the income of the 
principal." 

‘Tt is only necessary that the person on whom the Collector 
has served a notice under section 43 is a ‘person employed by 
or on behalf of a person residing out of British India or having 
any business connection with such person’. And if that 
condition is satisfied, the person on whom such notice has been 
served shall for the purposes of the Income-tax Act be deemed 
to be the agent of such person." 

Appeal Against An Order Declaring A Person To Be 
The Agent of a Foreigner. 

AA hen a person is declared an “agent" of a foreigner under 
section 43, the agent who is assessed for the non-resident 
princir^al, is entitled to prefer an appeal u/s 30, against such an 
adjudication, provided of course, he denies his liability to be 
assessed as such. 

The clause ‘denying his liability to be assessed" in section 
30(1 ) is wide enough to cover a case of an assessee who denies 
his liability to be declared as agent u s 43 of the Act. An 
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appeal, tlierefore, is competent against an order declaring a 
person to be an agent. 

If authority is rofinirod, the case of Gokuhh,^ ChNuilnh A. L 
E. 1932 Nagpur 152, may be referred to. 

Agejst — W fiE^r To Be DETEPAriXED. 

The weight of authority is thattlie Income-tax Officer is not 
bound to issue a show cause notice each year and that objection 
if any, can be made at any time bet’ore assessment is made. 

In Xawal KisJiore Khariatilal v. Cominr. of Ltcowe-inXr 
A. I, R, 1930 L. 1014, the objection of the assessoe was that 
no fresh notice had been served upon tliom n s 43, but this^ 
objection was negatived as not pressed at all. 

To me it seems that the above decision ignores the plain 
provisions of the Act itself. Section 43 clearly says that 
1. T. O. shall have to cause a notice to be served of his 
intention of treating him as the agent of the non-resident. 

The proviso further lends countenance to the view that 
no person shall be deemed to be the agent of a non-resident 
person unless he has had an opportunity of being heard by the 
Income-tax Officer. 

The crux of the whole ]>oint is that (a) there must be an 
issue of notice by the I. T. O, and (b) the person on whom the 
notice is served shall be given an opportunity. 

I am clearly of opinion that section 43 is not independent of 
the proviso, one is intoi'dependent on the other and therefore the 
I. T. O. is bound to determine the “agenf’ annnally. 

44. Where any business, profession or vocation 
carried on by a firm has been discontinued, every person 

Liability in ease of who _ was at the time of such dis- 
a discontinued firm continuance a member of such firm 
or partnership. jointly and severally liable 

for the amount of the tax payable in respect of the 
income, profits and gains of the firm. 

Notes. 

Where there has been a discontinuance of any business,, 
profession or vocation of a firm, all partners at the time of such 
discontinuance shall be jointly and severally liable for the 
tax. xAttention is also invited to sections 25 and 20 of the Act. 
Section 44 refers merely to liability of a discontinued firm and 
nothing more. 

Liability Op Successors. 

In the case of Xihal Chand Kishorilal, A. I. R. 1927 AIL 
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397, it was obsorved : “In onr view section 44 makes this abun- 
dantly clear. It deals with liability in the case of a business 
which has been carried away by a firm and been discontinued/^ 

What Is DIsco^’TINUAXCE. 

“Discontinuance may consist of various forms. It may 
mean total abandonment or extinction, it may mean self-ex- 
tinction for the purpose of reconstruction under another form.^^ 

Sectioxs 26 Axd 44. 

‘‘It appears to ns that section 44 could not have been 
designed for any otlier purpose and applies without any strnin- 
inj? of langiiajxo. Section 26 is equally clear, but in our view 
it applies to a cliif event consideration, namely, the ascertain- 
ment of the assessee within the mcanini? of section 2 at the 
time when the assessment is made and it does not affect the 
rate or the period in respect of which the profits have to be 
computed. Whore any change occurs in the constitution of a 
firm or where any person has succeeded to any business and 
we find that the registered firm succeeded to the business of the 
unclivid(?d family, — the assessment shall be made on the firm as 
constituted at the time of making the assessment, that is to say, 
in this ease, on the registered firm.” 

Eate. 

“We agree with the principle laid down in Begrj Siitherlwid 
and i b., 2 T. T. 30, and are of opinion that the decision in 
this case follows from it as a necessary corollary. Our answer 
to the question is that the rate to be assessed upon the income, 
profits or gains of the accounting period is to be determined 
by the fact as to who was in fact carrying on the business and 
milking .such income, pruits or gains daring the accounting 
period. In otlu.r wm’ils they must be assessed on such income, 
profits or gains of a Hindu undivided family, the liability for 
payment t iioreof falling on the a SH.'-see of the registered firm 
which is the sueees-'or to the joint family wiiich has ceased to 
curry on tin.- business." In the of Xilril dm ad Khhori- 

ioL A. I. E. 1M27 All. 

Acluuextixg yeah. 

Th<‘ tax ( )rl1cer cannot insist on a judicial consi- 
deration tliat tin* is to follrnv the accounting period 

of his predfe(,*-sors. This will work liardsiiip on the suceossor 
and he is (‘utirlru to adopt any eeeounting year he likes. He. 
is not bound to apply to the Income-tax Offic^?r for his 
approval and sanedon. {)n the other hand the Income-tax 
< Hlieer <\'innot treat the return of a successor as invalid wliere 
tile r-ucecssor do«‘s not follow the previous year as adopted by 
iii< [Tedece^^.-^ors. 



CHAPTER VA. 


Special Provisions Relating to Certain Classes of 
Shipping. 

44A. The provisions o£ tliis Chnptor shall, notwith- 
standing anything contained in tlie 
Liability to tax ol other provisions of this Act, tipnlv for 
the purpose ot tne levy and recovery 
of tax in the case of any person who resides out of 
British India and carries on business in British India 
in any year as the owner or charterer of a ship (such 
person hereinafter in this Chapter being referred to as 
the principal), unless tlie Income-tax Officer is satisfied 
that there is an agent of such principal from whom the 
tax will be reaiverable in the following year under tiie 
other provisions of this Act. 

44B. (i) Before the departure from any port in 
, British India of any shipj in respect 

^ Iteturn^ of profits q£ which the provisions of tliis Chapter 
j,ni gams. apply, the master of the ship shall 

prepare and furnish to the Income-tax Officer a return 
of the full amount paid or payable to the principal, or 
to any person on his behalf, on account of the carriage 
of all passengers, livestock or goods shipped at that port 
since the last arrival of the ship thereat. 

{ 2 ) On receipt of the return, the Income-tax Officer 
shall assess the amount referred to in sub-section (i), 
and for tliis purpose maj' call for such accounts or docu- 
ments as he may require, and one-twentieth of the 
amount so assessed shall be deemed to be the amount 
of the profits and gains accruing to the principal on 
account of the carriage of the passengers, livestock and 
goods shipped at the port. 

{ 3 ) When the profits and gains have ’oeen assessed 
as aforesaid, the Income-tax Officer shall determine the 
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?iun payable as tax thereon at the rate for the time 
being applicable to the total income of a company, and 
such sum shall be payable by the master of the ship, 
and a port-clearance shall not be granted to the ship 
until the Customs-collector, or other officer duly autho- 
rised to grant the same, is satisfied that the tax has 
been duly paid. 

44C. Nothing in this Chapter shall be deemed to 

Adjustment. prevent a principal from claiming, in 
any year loilowmg tiiat m whicn any 
payment has been made on his behalf under this Chap- 
ter, that an assessment be made of his total income in 
the previous year, and that the tax payable on the basis 
thereof he determined in accordance with the other 
provisions of this Act, and, if he so claims, any such 
payment as aforesaid sliall be treated as a payment in 
advance of the tax and the difference between the sum 
so paid^ and the amount of tax found payable by him 
shall be paid by him or refunded to him, as the case 
may be. 

Occ.ASJOXAL Shippi^^g— (Tramp, Steamers, etc.) 

Only one person can be taxed under Chapter VA in respect 
of a particular ship taking up passengers, livestock or goods 
at ports in British India, and that person is the ‘ principaP 
within the meaning of section 44A. Such principal may be 
either the owner or the character of the ship. It will be a 
question of fact in each case in which the ship has been char- 
tered by the owner to another person whether the owner or the 
charterer is the principal. 

Chapter VA is only applicable where the principal (1) 
carries on business in British India as the owner or charterer 
of a ship, (2) does not reside in British India, and (3) does not 
employ an agent from whom the tax would he recoverable under 
section 42. Where there is no charterer the owner wull be 
the principal, Where there is a charterer it wall be a question 
of fact whether he or the owner is the principal. The business 
of which the prohts are to be calculated and assessed for 
income-tax under Chapter VA is the business of carrying 
passengers, livestock or goods shipped at ports in British 
India, and the person to be taxed is the person (referred to in 
Clmpter VA as the “principaP’) who carries on that business, 
but does not reside in British India and does not employ any 
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agent from whom the tax would be recoverable under section 
42. The criterion to be applied is, “who is the person to whom 
or on whose behalf money is paid or payable on account of 
carriage of passengers, livestock or goods from a port in 
British India V’ 

Generally speaking where there is what is known as a 
“Time Charter,^^ under which the owners may be said to let the 
ship out to the charterer, for a fixed sum for a certain period, 
during which the owners retain no further control over t!ie 
vessel or her movements, the owners cannot be held to be 
carrying on business in Bxutish India, or even to have a “busi- 
ness connection’^ in Britiah India, and are therefore not liable 
to Indian Income-tax either under Chapter VA or under 
section 42. 

Where, however, the ship has been chartered under what 
is known as a ‘'Voyage’^ or “Trip” Charter the position is 
different. Under this find of Charter party, the charterers 
are practically in the position of brokers who guarantee to 
secure a certain quantity of cargo for the owners at certain 
rates of freight If the full amount of freight cannot be 
secured, the charterers are liable to make good the deficiency. 
Any such deficiency is to be paid by the charterers to the 
Master, on behalf of the owners? in cash, minus a certain 
percentage, at the time and place of loading in India. Simi- 
larly, if freight is secured in excess of that stipulate J, the 
Master of the ship is to pay such excess to the charterers at 
the time and place of loading, by demand draft on the owners 
in London. The Bills of Lading are signed by the Master on 
behalf of the owners; and the cargo as soon as shipped is 
therefore, in the constructive possession of the owners, and at 
their risk. The ship is usually consigned to the charterers or 
their agents, who look after its interests when in port, and for 
doing so are paid a commission by the owners. The owners 
also pay brokerage. In such a case, the owners are carrying 
on business in British India through their agent, the Master, 
who receives cargo on their behalf, and receives and makes 
payments on their account in British India, and thus the owners 
having no regular or permanent agent in British India are 
liable to tax under Chapter VA on the profits of the business 
conducted by the Master on their behalf. 

If a ship has arrived in a British Indian port, either on 
owner’s account or under a charter and the non-resident owner, 
or the non-resident charterer, causes the ship to be chartered, 
or transfers the existing charter or affects ii sub-charter of the 
vessel, as the case may be, such a transaction, though it does 
constitute the carrying on of business in British India by the 
non-resident, does not of itself amount to carrying on business 
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within British India as the owner or charter of a ship within 
the meaning of Chapter VA. But if the ship it loaded in any 
British Indian port the question whether tha lion-resident 
owner or the non-resident charterer is assessable to income-tax 
under Chapter YA must be decided on the principles stated 
above. Whoever of these two persons causes the ship to be 
loaded with cargo, and is paid the freight for carrying such 
cargo, is the person who carries on business within the meaning 
of section 44A. (Para hO of I. T. M.). 
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CHAPTER VI. 


Recovery of Tax and Penalties. 


45. Any aniouiit specifieil as payable in a notice 


Tax when payable. 


of demand under sub-section (4) 
of section 23A or under section 


or an order under section 31 or section 32 or section 33, 
shall be paid within the time, at the place and to the 
person mentioned in the notice or order, or if a time 
is not so mentioned, then on or before the first day 
of the second month following the date of tlie service 
of the notice or order, and any assessee failing 
so to pay shall be deemed to bo in default, provided 
that, when an assessee has presented an appeal 
under section 30 or under section 33A, the Income- 


tax Officer may in his discretion treat the assessee 
as not being in default as long as such appeal is 
undisposed of. 


XoTiCE Or Demaxi). 


Question of payment arises as soon as a notice of demand 
is served on the assessee specifying the date and place of pay- 
ment. The income-tax Officer must allow reasonable time for 
payment. Income-tax Officer has discretion to allow extension 
of time if necessary. 


Income-Tax Officee Is The Sole Adthoeity. 

So far as realisation of tax is concerned, the Income-tax 
Officer is the sole authority for realisation. The mere fact 
that an appeal has been preferred or a petition under section 33 
is pending, cannot stop collection. Even the High Court 
cannot interfere in such matter. Of course the Income-tax 
Officer in his discretion may stay collection till the disposal 
of the appeal or review as the case may be or he can ask the 
assessee to deposit such amount of tax for which there is no 
dispute. 

Liaijiuty. 

A liquidator distributing all assets to contributors without 
any" provision for payment of Crown debt is personally liable 

25 



386 THE INDIAN INCOME-TAX ACT [S. 46 

( Watchmahei^s Alliance and Earnest Goode’s Stores, 5 T. C. 
117). 

Default. 

Question of default arises when an assesse fails to deposit 
the tax charged within due date or extended date. The term 
“default’' covers cases of the nature e.g. when payment has not 
been made through forgetfulness even. It does not make the 
least difference whether the default is deliberate or not . — In 
re : TFoods and Lewi’s, (1898) 2 Ch. 211. 

46. (J) When an assesses is in default in making 

a payment of income-tax, the 

reewer^ Income-tax Officer may in his 

recovery. discretion direct that, in addition 

to the amount of the arrears, a sum not exceeding that 
amount shall be recovered from the assesses by way 
of penalty. 

(lA) For the purposes of sub-section (1) the 
Income-tax Officer may direct the recovery of any 
sura less than the amount of the arrears and may 
enhance the sum so directed to be recovered from 
time to time in the case of a continuing default, so 
however that the total sum so direcW to be 
recovered shall not exceed the amount of the arrears 
payable. 

(2) The Income-tax Officer may forward to the 
Collector a certificate under his signature specifying the 
amount of arrears due from an assesses, and the 
Collector, on receipt of such certificate, shall proceed 
to recover from such assesses the amount specified 
therein as if it were an arrear of land-revenue. 

Provided that without prejudice to any other powers 
of the Collector in this behalf, he shall for the purpose 
of recovering the said amount have in respect of the 
attachment and sale of debts due to the assesses the 
powers which under the code of Civil Procedure, 1908, 
Civil Court has in respect of the attachment and sale 
of debts due to a judgment debtor for the purpose of the 
recoverj’' of an amount due under a decree. 

In any area, with respect to which the 
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Commissioner has directed that any arrears may be 
recovered by any process enforceable for the recovery 
of an arrear of any municipal tax or local rate imposed 
under any enactment for the time being in force in 
any part of the province, the Income-tax officer 
may proceed to recover the amount due by such 
process. 

(4) The Commissioner may direct by what authority 
any powers or duties incident under any such enactment 
as aforesaid to the enforcement of any process for the 
recovery of a municipal tax or local rate shall be exer- 
cised or performed when that process is employed under 
sub -section (3). 

(o) If any assesses is in receipt of any income 
chargeable under the head “Salaries,” the Income-tax 
Officer may require any person paying the same to deduct 
from any payment subsequent to the date of such requi- 
sition any arrears due from such assesses, and such 
person shall comply with any such requisition, and shall 
pay the sums so deducted to the credit of the Govern- 
ment of India, or as the Central Board of llevenue 
directs. 

(0‘) The Local Government may direct with respect 
to any specified area, that income-tax shall be recovered 
therein, witli, and as an addition to, any municipal tax 
or local rate by the same person and in the same manner 
as the municipal tax or local rate is recovered. 

(7) Save in accordance with the provisions of sub- 
section (1) of section 42, no proceedings for the recovery 
of any sum payable under this Act shall be commenced 
after the expiration of one year from the last day of the 
year in which any demand is made under this Act. 

Method Of RECOVEnv Of The Tax. 

The Income-tax Officer is responsible for the recovery of 
the tax whether the demand represents the tax assessed by 
himself under section 23 or sub-section (4) of section 23A or 
whether it represents an onhaneeraent made by the Assistant 
Commissioner on appeal under section 31 or by the Commi- 
ssioner in exercise of his powers of review under section 33. 
Notices of demand under section 29 or under clause {t/V) of 
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siib-soctiou (4) of section 23A in the form prescribed in rule 
20 should be issued at as early a date as possible after the- 
assessment is made under section 23 or sub-section (4) of sec- 
tion 23A or when intimation is received of oi’ders of enhance- 
ment from superior authorities in order that the tax may be 
promptly collected. The fact that an appeal has been lodged 
against an assessment should not stop the collection althougk 
Income-tax Officer is empowered, under section 45, in his^ dis- 
cretion to treat an assessee as not being in default until an 
appeal is disposed of. When the Income-tax Officer considers 
that an appeal is a hona fide appeal, he should, in exercise of 
his discretion under section 45, require the assessee to pay the 
portion of the tax that is not in dispute and should, under no- 
circumstances, delay the collection of that portion of the tax 
which is not disputed in the appeal. Similarly section 66(7) 
of the Act provides that a reference to the High Court shall in 
no way stop the collection of the tax. 

When the tax is not paid within the time prescribed in the 
notice, or, if no such time is proscribed, by the first day of the 
second month following the date of the service of the notice 
or order, the Income-tax Officer should use the powers con- 
ferred upon him by sub-sections (1) and (lA) of section 46 and 
impose a penalty for the default. A penalty can be imposed 
u- s 46(1) on the person who is responsible for deduction of tax 
n/s 1S(2) and who by failing to discharge this responsibility 
has become liable to be treated as a defaulter u/s 18(7) of the- 
Act. 

Section 46(3) and (4) provide for cases where a special 
whole time income-tax staff for the actual collection of the tax 
is employed in any area. AVherc such a staff is employed, the 
Commissioner of Income-tax may confer upon that staff any 
of the powers for the enforcement of any process for the re- 
covery of a municipal tax or local rate imposed under any 
enactment which is in force in any part of the province, e,g.y 
the powers of distraint. In other areas and, in the areas in 
which a special staff is employed where the powers for the 
recovery of municipal taxes or local rates have proved in- 
sufficient, the Income-tax Officer may, under section 46(2), 
forward under Ids signature a certificate specifying the amount 
of arrears due from iin assessee to the Collector of the district,, 
and the Collector of the district on receipt of such a certificate 
must proceed to recover the amount specified in the certificate 
as if it were an arrear of land revenue. 

Where the defaulter is a salaried person the Income-tax 
Officer may, under the provision of section 46(5), require the- 
person paying "salary'^’ to sneh assessee to deduct from any 
subsequent payments of 'salary'^ any arrears of tax due from 
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such assessec whether those arrears are due on account of tax 
on “salary^^ or on income from an'" other sources or on account 
■of any penalty. 

The necessity for prompt collection of the tax should be 
impressed upon Income-tax Officers since not only is delay 
in the collection of this tax likely to result in loss of revenue 
for other reasons, but, under the provisions of section 46(7) 
no proceedings for recovery can be commenced after the ex- 
piration of one year from the last day of the year in which the 
demand is made, with the exception of the special case referred 
to in sub-section (1) of section 42. That sub-section refers 
specially to arrears of tax due from a non-resident. For the 
collection of such arrears no time limit is prescribed as such 
arrears may be recovered from any assets of the non-resident 
which may at any time come within British India. 

The phrase ‘ proceedings for the recovery of any sum pay- 
able under this Act” should be interpreted as relating to pro- 
ceedings taken under section 46. The issue of a notice of 
demand is not a proceeding for the purpose of this section. 

The above remarks regarding recovery of tax apply also, 
under the provisions of section 47 to the recovery of any penalty 
imposed under section 25(2), section 28 or sub-sections (1) and 
(Li) of section 46. (Para 91 of the I. T. M.) 

PBOC4UESS1VE iMPOf^ITIOX Of PeXALTY. 

The amended Act of 1028 introduces the fact that the In- 
come-tax Officer may impose any small amount of penalty in 
his discretion and such penalty may be enhanced to the maxi- 
mum where there is a continued default. It is a discretionary 
matter pure and simple and the Income-tax authorities must 
not be unreasonably harsh- 

Ee-aiissiox Of Penalties. 

The Income-tax authorities imposing penalties can remit 
the amount in parto^//^ to-io provided they arc to be convinced 
that the default in payment is due to some practical financial 
difficulties or iVoin some other sufficient causes. 

Appeal. 

Under the Indian Income-tax Act no appeal lies against an 
order imposing penalty for default of payment. As the assessee 
has got absolutely no right of appeal, it is desirable that 
Income-tax authorities should administer it with a sympathetic 
spirit 

PuocEDURE For Recovery Of Tax By Certificate. 

Where an assessec fails to pay up the demand by due date, 
the Income-tax authorities may forward to the Collector of the 
district where the assessee resides, a certificate showing the 
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arrear demand and the Collector thereupon will proceed to re- 
cover the amount as if it were an arrear of land revenue. 

PniORiTY Of Debts. 

"Where a Eecicver was appointed to collect the rent of a 
mortgaged property, in a mortgage suit and the Commissioner 
of Income-tax applied to the Court for an order calling on the 
Eecicver to pay him the tax due by the mortgagor from his 
collectionss it was held that the crown had a right of prefer- 
ence in respect of such debts as against unsecured debts and 
the court had power to direct payments out of rents collected 
without any attachment. But what about secured debts ? — 
Rarncsicar v. ilarif pinto, 1934 1. T. E. 58. 

Distraint. 

The Commissioner of Income-tax may direct that such 
arrear demand may be realised by any process which is en- 
forced for the recovery of municipal tax or local rates by the 
Income-tax OfiScer direct. The issue of distraint by the 
Income-tax Officer must have the previous sanction and appro- 
val of the Commissioner. 

Whether Police Officer Has Authority To Execute 
Distress Warrant. 

In the case of Joijram Shahn mul others v. The King Em- 
peror, A. L E. 1923 Pat. Ill : 72 L C.954, it was held by Justice 
Eoss that “section 46 describes the mode of recovering income- 
tax. The Collector may, on receipt of a certificate from the 
Income-tax Officer, recover the amount specified therein as if 
it were an arrear of land revenue ; but in areas notified by the 
commissioner arrear demands may be recovered by any process 
enforceable for the recovery of an arrear of any municipal tax 

or local rates But even supposing that a distress 

warrant could be legally issued, the Collector had in my opinion, 
no authority to issue it to an officer of the Police and the Police 
Officer executing such warrant could not be said to be acting 
in execution of his duty as a police officer.^^ 

Form Of Warrant. 

Although the Income-tax Act provides a form of warrant, 
that is for the convenience and instructions for the Revenue 
officers and there is nothing in the Act which renders the form 
obligatory. Of course, if a warrant is issued, it is expedient to 
issue it in the form as appended in the Act. But this does not 
take away the right to correct tax without warrant — In re : 
(julah Eat, A. 1. R. 1921 S, 51. 

The proviso to sub-section (2) of section 46, has vested the 
collector the powers of^ a civil court so far as it relates to 
attachment and sale of debts due to a judgment-debtor. 
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thereby giving wide powers for recovery by way of attachment, 
sale, etc. 

Dlstkess Warrant Or Sale. 

The issue of distress warrant is permissible for recovery 
of any arrear demand, but where nothing is gained by an 
attachment, can the authorities proceed to dispose of the immo- 
vables of the assessee in default ? Certainly the authorities 
are within their rights to put the property to auction in the 
same way as “Certificate sales” are conducted by the Revenue 
Court. Tax is recoverable by causing the defaulter's movable 
property to be distrained and sold — In re : Gidab Fai, A. I. R. 
1921 S, 41, 

Arrear Dema^td — Akd Land Revenue. 

Where an estate is sold away for arrear of land revenue all 
incumbrances are annulled and the auction-purchaser enjoys 
it free from any lien, charge or incumbrances ; but so far as 
sales relating to the income-tax arrears are concerned, the 
purchaser takes it with all incumbrances : In the niatter of 
Mathn Krish7ia Ayar, 26 Mad. 230. Section 30 of the Act 
(No. II of 1886) does not convert income-tax into land revenuot 
but only extends the proceedings for recovery. Sale of land 
for income-tax does not annul the incxtmhmucQs.-- Sembwn 
Nambiuhipad v. Famasimmi Ayar, 41 Mad. 691, 698. 

Death of Assesses And Liability of the Estate, 

Where an assessee dies after making a return the Income- 
tax Officer can assess him under section 23(1). Ho cannot 
issue notices under sections 23(2) and 22(4) on his heirs. But 
where return has not been filed by an assessee within the 
prescribed time, an assessment under section 23(4) is good in 
law and the estate of the deceased is liable for income-tax. 

There is no provision in the Act for the assessment to 
income-tax or super-tax of the estate of the deceased person. 
Justice Greaves of the Calcutta High Court observes : “Now, 
nowhere in the Act I find that any provision is noade for the 
assessment to income-tax or to super-tax of the estate of any 
deceased person, and section 55 which imposes super-tax 
expressly provides that it shall be charged, levied, and paid 
on the total income of the previous year of any individual, 
unregistered firm, Hindu undivided family or company. Con- 
sequently in my opinion it was not within the competence of 
the Income-tax authorities to assess Donald Fraser MackenzFs 
Estate to super-tax.^^ In the matter of Alitchel \\ Macnkl, 31 
C. W. N. 630. 

The decision in the case of 2L\ Ellis C. Bietl will be helpful 
for guidance and is therefore quoted in exteiiso : Li the matter 
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of 2L\ FJUs C. lieith the Administrator of Sir Henry Proctor 
deceased. A. I. E. 1931 Bombay 333. 

When an assessee on whom a notice is served under section 
22(2) of the Act, calling him to make a return for income-tax, 
dies before making a return of his income, it is not legal for 
the T. T. O. to make an assessment iindei section 23(4) of the 
Act on the deceased assessee. 

The definition of “assessee” under section 2(2) of the Act, 
means a person by whom Income-tax is payable and in terms 
only applies to a living person. 

(rtf) Is it legal to make an assessment under section 23(4) ? 

{/>) Can the Demand notice under section 29 of the Act 
be served on the Administrator of the estate of 
the deceased ? 

Chief Justice Beaumont observes : ‘Tt is to be noticed that 
there is throughout the Act no reference to the deceased 
person on whom the tax has been originally charged, and it is 
'rery difficult to suppose the omission to have been unintentional. 
It must have been present to the mind of^ the legislature 
that whatever privilege the payment of income-tax may 
confer, the privilege of immortality is not amongst them. 
Every person liable to pay tax must necessarily die and, 
practically in every case, before the last instalment has been col- 
lected ; and the legislature has not chosen to make any pro- 
visions expressly dealing with assessment of, or recovering 
payment from, the estate o£ a deceased person. In order that 
the Government may succeed and the assessment made in this 
case may be held legal, I think, one must do a certain amount 
of violence to the language of section 23(4); I think one must 
either do a certain amount of violence to the language of sec- 
tion 27 or else hold that the privilege conferred on a living 
person assessed under section 23(4) of getting the assessment 
set aside is not to be enjoyed by the estate of a deceased person, 
a distinction for which I can see no logical reason. One must 
also construe section 29 so as to give to the word 'Assessee,^ 
one meaning in one place and another meaning in another 
place. 

‘Tn my judginont, in construing a taxing Act the court 
is not justified in straining the language in order to hold a 
subject liable to tax. If tlie legislature intends to assess the 
estate of a deceased person to tax charged on the deceased in 
his life-time, the legislature must provide proper machinery 
and not leave it to the court to endeavour to extract the appro- 
priate machinery out of the verv unsuitable language of the 
statute.'^ 
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Justice Barke remarks : ‘‘la a word, it is the word assessee^ 
which is to be interpreted widely to include a legal representa- 
tive ill section 23(4). It must be interpreted in the same way 
throughout. ^ Practically we have to decide whether we can read 
into the Indian Income-tax Act by implication the rule which 
is expressed in the English Acts and in section 146 of the 
C. P. Code that, when any proceedings may be taken or appli- 
cation made by or against any person, then the proceeding may 
be taken or the application may be made by or against any 
person claiming under him, /.c., by the legal representative. 
It is stated in Maxwell’s interpretation of Statutes that fiscal 
statutes must be interpreted strictly in favour of the subject, 
and I take that to moan that the treasury cannot tax without 
the express permission of the legislature. That being so, the 
Commissioner must fall in this case, since undoubtedly there 
is no express provision in the Act to recover the tax from the 
estate of the deceased. Further, the rules of the Act are not 
rules of procedure to be interpreted by Civil Courts, but are 
more in nature of rules for the guidance of fiscal officers, and 
it seems to me that such rules are intended by the legislature 
to be interpreted according to their plain meaning and that 
they must not be stretched by judicial interpretation.^’ 

Section 29 runs thus : “where the I. T. O. has determined 
a sum to be payable by an asscssee under section 23, or when 
an order has been passed under sub-section (2) of section 25 
or section 28 for the payment of a penalty, the I. T. O. shall 
serve on the assessee a notice of demand in the prescribed 
form specifying the sum so payable.'^ 

Chief Justice Beaumont observes : “Well, it is quite clear 
that in this case the word ‘assessee’ as used in the first part 
of that section ‘a sum to be payable by an assessee under 
section 23’ must be the deceased person, and it is equally 
clear that the second use of the word ‘assessee’ in the sentence 
‘the I* T. O. shall serve’ on the assessee a notice of demand’, 
must refer to the administrator or personal representative 
of the deceased person, so that one is compelled to give to 
the word ‘assessee’ difierent meanings in different parts of the 
same section.’’ 

Heius Of a Deceased Person If Assessees, 

When tax is payable by a demand notice, the person is 
to be deemed an assessee on whom the said notice is served. 
So a tax-paying person is strictly speaking an assessee. Thus 
a person cannot be held to bo an asscssee in its strict sense 
before an assessment is made. If liability to pay tax is the 
criterion of an assessee, person assessed at nil cannot^ be 
treated as assessee when the assessment is completed. When 
notice under sections 22 and 23 is served on any person, such 
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porsons aiay be technically taken as assessees but as soon as 
tlK‘3’ are assessed at nil they cannot be treated as assessees. A 
person assessed at nil may prefer an appeal and before the 
appellate court he is describhd as an applicant or petitioner. 
Under section 46 of the Act an heir is an assessee so far as 
realisation of tax of the estate of the deceased person is 
concerned; but that does not entitle the heir to have any 
hcifi< of an assessee to contest the assessment as 

reported in the case of Mitchel v. Jlacneil, 31 0. W. N. 630^ 
decided by the Calcutta High Court. The case of Oovinda 
Stvaran, 105 I. C. 536, lays down by an obiter that the estate 
of a deceased person is an assessee for the purpose of claiming 
any refund. The Patna High Court in the matter of Maharaja 
A, L B. 1930 Pat. 81, allowed the heirs to be 

substituted. 

It seems to me highly inequitable not to allow an heir 
of the deceased assessee to step in the place of an assessee with 
equal rights and liabilities. When heirs are allowed to be 
substituted and when appeals can be entertained when Bled 
by the heirs, it does not stand feo reason why these privileges 
should be withheld to heirs applying under section 27 of the 
Act. Either the term ‘assessee^' should be used in a general 
or a particular sense and not according to convenience. The 
incorporation of section 24B rather arms the I. T. 0. to assess 
and realise tax due by the deceased. It does not give any 
special privilege to the heirs so far as petition u/s 27 is 
concerned, except the rights and liabilities as enjoined u/s 
24B (2). 

LT^^ITAT^o^’ For The Recovery Oe Arrear Demand. 

T'nder section 46(7) no proceedings for recovery can be 
commenced after the explication of one year from the last day 
of the year in which the demand is made with the exception 
of the special case referred to in sub-section (1) of section 42 
which relates to non-residents. 

47. Any sum imposed by way of penalty under 
Pvecovery of penal- the provisions of sub-section (2) 

^ of section 25, section 28 or sub- 

section {!) of section 46, shall be recoverable in the 
manner provided in this Chapter for the recovery of 
arrear of tax. 

Notes. 

Section 47 is governed by the preceding section 46 and 
recovery of penalty, if any, is to be made as prescribed under 
section 46. 
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CHAPTER VIL 

Refunds. 

48. (i) If a shareholder in a company who has 

Eefunds received any dividend therefrom 

satisfies the Income-tax Officer or 
other authority appointed by the Governor General in 
Council in this behalf that the rate of income-tax 
applicable to the profits or gains of the company at the 
time of the declaration of such dividend is greater than 
the rate applicable to his total income of the year in 
which such dividend was declared or that his total income 
in such year is beloiv the minimum chargeable with 
income-tax he shall, no production of the certificate 
received by him under the provisions of section 20, be 
entitled to a refund on the amount of such dividend 
(including the amount of the tax thereon) calculated at 
the difference between those rates or at the rate 
applicable to the profits and gains of the company at 
the time of the declaration of such dividend, as the 
case may be. 

(2) If a member of a registered firm or any person 
who being a minor has been admitted to the benefits 
of partnership in such firm satisfies the Income-tax 
Officer or other authority appointed by the Governor 
General in Council in this behalf that the rate of 
income-tax applicable to his total income of the previous 
year was less than the rate at wliich income-tax has 
been levied on the profits or gains of the firm of that 
year or that h is toted income of the previous year was 
beloip the niinimura chargeable with income-ia.r, he 
shall be entitled to a refund on his .share of those profits 
or gains calculated at the difference between those rates 
or at the rate at which income-tax has been levied, as 
the ease may he. 
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(-9) If the owner of a seeiir% from the interest on 
which, or any person from whose salary, income-tax 
has been deducted in accordance with the provisions 
of section 18, satisfies the Income-tax Officer or other 
uiiihorlfij appointed by the Q-overnor Q-eneral in 
Connell in thin behalf that the rate of income-tax 
applicable to his total income of the previous year was 
less than the rate at which income-tax has been charged 
in making such deduction in that year or that his total 
income of the previous year was below the minimim 
eharycable with income-tax, he shall be entitled to a 
refund on the amount of interest or salary from which 
such deduction has been made calculated at the difference 
between those rates or at the raie at which income-tax 
has been deducted, as the ease may he. 

(4) For the purposes of this section, ‘total income’ 
includes, in the case of any person not resident in British 
India, all income, profits and gains wherever arising, 
accruing or received, which, if arising, accruing or 
received in British India, whould be included in the 
computation of rotal income under section 10. 

(5) ^Nothing in this section shall entitle to any 
refund any person not resident in British India who is 
neither a British subject as defined in section 27 of the 
British Nationality and Status of Aliens Act, 1914, nor 
a subject of a State in India. 

Refuxds Of Isco-me-Tax 

Refunds are necessitated owing to the system of ta.^ation 
at the source, which occurs in the case of the tax on companies 
and on registered firms [section 48(1) and (2)], and of deduc- 
tion at the source, which occurs in the case of “interest on 
securities” and ‘"salaries” [section 48(3)]. In both these cases 
the rate of tax appropriate to the “total income” of the re- 
cipient (the shareholder, partner, security-holder or salaried 
person) is not known at the time that the tax is assessed or 
deduced. As stated in paragraph 61, in order to simplify the 
procedure in connection with refunds section 18(9) makes it 
obligatory upon the person deducing income-tax from “interest 
on securities” to issue to all security-holders a certificate 
specifying the amount of the tax deduced from the interest and 
the rate at which it has been deduced ; and similarly section 20 
(*•'■■■’ paragraph G3) requires the principal officer of a company 
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distributing dividends to issue to shareholders a certificate 
stating that the company has paid or will pay income-tax on the 
profits that are being distributed. These certificates (or in the 
case mentioned in paragraph 62, a certificate by a bank) must 
ordinarily be accepted by the Income-tax Officers as conclusive 
proof that tax has been paid. 

Where interest on securities is paid to estates %’ested in the 
Administrator General or the Official Trustee and where the 
beneficiaries and their shares are known, the beneficiaries 
are to apply for refund under section 48 (3) ; but where the 
beneficiaries and the share of each in the estate are not known, 
the estate as a whole should be regarded as a separate unit and 
the Administrator General or the Official Trustee, in whom it 
is vested should be regarded as the “owner of the securities'^ 
for the time being for the purposes of section 48 (3) and he 
may apply for such refunds. 

^ A minor who has been admitted to the benefits of a partner* 
ship cannot have the status of a member of a registered firm for 
the purposes of sub-section (2) of section 48 and no claim can 
therefore be made on his behalf to any refund under that 
section in respect of his share of the profits of a registered 
firm. 

The powers of an Income-tax Officer in respect of refunds 
can be exercised by any other authority appointed by the 
Governor General in Council in this behalf under section 48. 

For the reasons given in paragraph 63, the Income-tax 
Officer, for purposes of refunds in the case of dividends, has to 
assume that the dividends mentioned in the certificate were 
taxed at the maximum rate current on the date when the 
dividends were declared. In the case of both dividends and 
interest on securities, the tax deduced has to be added to the 
“neF^ dividend or interest paid for the purpose of calculating 
both the “total income” of the applicant and the amount of 
refund due. paragraph 57, and section 48(1)]. 

A company, a substantial portion of whose income is known 
to be derived from tax-free securities, should be required to 
certify, as the statutory form prescribed in rule 14 provides, 
what percentage of its income in a given year has actually paid 
tax or is liable to pay tax ; and if a sliai-e-holder received a 
dividend from a company that derives a substantial portion of 
its income from tax-free secux'ities, the shareholder should only 
be allowed a refund under section 48 in respect of a proportion 
of his dividend corresponding to the proportion of the 
company's income that is subject to tax. 

When the amount distributed by a company as dividends 
exceeds the total income, profits or gains as calculated for 
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income-tax purposes of the company in the year in question, 
taxed and iiritaxed, which includes cases where there is no 
income, profits or gains, or a loss (for example, when net re- 
ceipts from non-tax-freo sources are wiped out or exceeded by 
the depreciation allowance) the refunds to shareholders should 
be calculated with reference to the proportion borne by the tax- 
free income to the total amount distributed less the tax-free 
income. 

Application for refund under the provisions of rule 39 
should, in cases where the applicant is resident in British India, 
be made to the Inccme-tax Officer of the district in which the 
applicant is chargeable directly to income-tax or where he is 
not chargeable directly to income-tax, to the Income-tax Officer 
of the district in which he ordinarily resides and such Income- 
tax Officers are required to give the refunds. In cases where 
the applicant is resident outside British India, the application 
should be made to the Income-tax Officer, Non-Residents 
Refund Circle, Bombay. The Income-tax Officer will, however 
allow a claimant who resides in an Indian State, the option of 
receiving payment of the refund through the Political Officer 
in that State, that is to say, the refund voucher that will be 
issued by the Income-tax Officer will be made payable, if the 
person applying for the refund so desire, at the Political 
Treasury of the Goverment of India in the particular Indian 
State, or if there is no treasury under the control of the 
Political Officer, at the prescribed British Indian Treasury. 

The necessity for refunds of tax on Government securities 
< 3 an be avoided by the procedure laid down in paragraph 61, 
in the case of persons who are either not liable to the tax or 
who^ have a taxable income which is sufficiently stable to 
Justify the Income-tax Officer in assuming that the rate applica- 
ble to the total income is not likely to move from one grade to 
another. Again, as has been pointed out in preceding para- 
graphs, the necessity for a refund can also be avoided in the 
ease of persons who have income which has not been taxed, or 
fpm which income-tax has not been deducted; at the source, 
siuce such persons can claim a set-off against the tax due on 
that other income 

In cases where a cash refund is necessary, the procedure 
laiddown in rules 36 to39 should facilitate the granting of 
refunds. Ihe application must be made iu the form prescribed 
in rule 36 by persons resident iu British India and in that 
prescribed in rule 36-A by persons not resident in British 
India and veritiecl iu the manner laid down in those rules and 
must, under rule 3T or 3T-A, be accompanied by a return of 
the 'lotal income” in the form proscribed in rule 19 unless such 
a return has previously been made or that prescribed in rule 
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37-A as the case may be. A false statement in such a return 
or in such a verification is punishable under the provisions of 
section 182 of the Indian Penal Code, which are set out in 
paragraph 68 above. The application must also, where 
necessary, be accompanied by the certificates mentioned in 
section 18(9) or section 20. The applications, under rule 40, 
need not be presented in person, but may be sent by post or 
by an authorised agent. 

Where the applicants reside in India, instead of issuing a 
refund order payable at a treasury or a branch of the Imperial 
Bank of India, the amount of refund due may be remitted by 
money order if the Income-tax OflScer concerned is satisfied that 
this course is more convenient. In that event, the cost of the 
money order will be borne by Government and should not be 
deducted from the amount to be refunded. If the applicants 
reside out of India, the amount of refund under section 48 or 
49 of the Act will be remitted to them by bank draft or money 
order at their cost unless they appoint agents to receive pay- 
ment in India. 

It should be particularly noted that section 48 does not 
apply to super-tax {see section 58) since super-tax is not de- 
ducted at the souree or taxed at the source with the solitary 
exception of the case referred to in section 57, in which case 
no claim for any refund can arise. 

Under sub-sections (4) and (5) of this section refunds to 
non-residents, who arc neither British subjects nor subjects 
of Indian States, are not admissible. Refunds to non-resi- 
dents, who are British subjects or subjects of Indian States, 
are to be made with reference to their entiie income both in 
and outside British India, which would be liable to Indian 
income-tax if it accrued or arose or was received in British 
India. The total income thus computed will, of course, in- 
clude income from agriculture conducted outside British India, 

The onus of proving the claim to refund (and therefore of 
adducing satisfactory evidence of his total income) of course 
lies on the claimant and if he fails to discharge it his claim 
should be rejected. It is not necessary, however, for the pur- 
pose of such claims to do more than ascertain the grade of tax 
applicable, or to compute the total income exactly. Certificate.^ 
by Income-tax authorities in the United Kingdom or a domi- 
nion should be accepted as proof of the amount of the total 
income. Certificates of responsible officials in Indian States 
should also be accepted in support of claims presented by 
subjects of Indian States. 

The Act and the rules tlierciinder permit of a refund appli- 
cation and the accompanying return of total income being 
signed and presented by a duly authorised agent, on behalf of 
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his non-resident principal. In fact such agents may carry out 
the entire transactions in the matter of refunds for their 
principals. 

Sub-sections (4) and (5) of this section should be applied, 
irrespective of when the income in respect of which a refund 
is claimed accrued, arose or was received, to all claims under 
this section presented on or after April 1st, 1928. They should 
not be applied to claims presented but not disposed of before 
1st April 1928. (Para 92 of the I. T, M.). 

Ll^riTATION. 

Limitation for a claim to refund in the case of a direct 
assessee is the last day of the financial year in which tax was 
deducted at source or the assessee was assessed whereas in the 
case of an indirect assessee, limitation runs from the last day 
of the calender year, 

Eepuxd Undeb Different Heads. 

Refunds may be claimed by an assessee where tax is col- 
lected at the source, e.g.^ in case of dividends, interest and 
securities and salaries. Refunds may also be due to a partner 
of a registered firm when taxed at the maximum rate where 
the income of the firm does not justify the rate applicable to 
the partners. It is essential to note that question of refund 
can arise only when there is a difference in the rates of the 
tax. No refund can be claimed by an applicant having in- 
direct share in the firm or in the company In re : A, L. A, R. 
V. Commimoner of Income tax, Madras (unreported). 

Refunds To Non-Eesidents. 

Non-rosidents also can claim refunds, and such application 
must be presented in the prescribed form to the Income-tax 
Officer, Non-residents Refund Circle, Bombay. But under 
sections 4 and 5 refunds to such persons who are non-British 
subjects and non-Indian State subjects are not admissible at 
all. 

Total Income — Refunds. 

So far as non-resident is concerned, refunds are to bo 
allowed after taking into consideration the entire income both 
in and outside British India, where such income accrues or 
ari5;es or was received in British India. This total income 
includes agricultural receipts outside British India. 

Appeal. 

No appeal is maintainable against an order refusing a peti- 
tion for refund. 

Deceased Personas Estate. 

In the matter of MitcJiel v. Macucll, 31 C. W. N. 630, it was 
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held that a refund cannot be claimed where payment is a 
voluntary one. But in the case of Qovinda Sawaran, 105 I. C. 
636 there is an observation to the effect that where tax is 
leviable from an estate of a deceased person, such estate is 
competent to claim refund. The estate of a deceased person 
is not liable to be assessed to income-tax and section 4^2) of 
the Act cannot apply to a person who died before the assess- 
ment on his own income was made. A person who did not 
deposit as assessee, income-tax, is not allowed to claim refund 
— Zmah hai v. Secretary of State, 136 I. C. 819 (ride also S. M, 
Hajee Salaiman & som v. S. B. Xeogi, A. I. R. 1932 R, 66. 

But the new. section 49B has vested representative of the 
deceased person, with power to make claim on his behalf. 

Pbescribeb Form For Applicatiojv. 

Rule 36 lays down : ‘‘in the case of a person resident in 
British India, an application for a refund of Income-tax under 
section 48 of the Act shall be made according to the prescribed 
form. 

(For prcsmbed form under section 38 vide Rules porimi.) 

Rule 37. 

The application under rule 36 shall be accompanied by 
return of total income in the form prescribed under section 
22 unless the applicant has already made such a return to the 
Income-tax Ofi&cer. 


Rule Si A. 

The application under rule 36A (vide rules portions) shall 
be accompanied by a return of total income in the prescribed 
form. 


Rule 38. 

Where the application under rule 36 or rale 36A» is made 
in respect of interest on securities or dividend from^ companies, 
the application shall be accompanied by the CerfiBcate pres- 
cribed under section 18(9) or section 20 as the case may be. 

Rule 39. 

The application under rule 36 or rule 36A shall be made as 
follows : — 

(a) if the applicant is resident in British India, to the 
Income-tax Officer of the District in wlxich the 
applicant is chargeable directly to income-tax or 
if he is not chargeable directly to income-tax, to 
the Income-tax Officer of the district in which he 
ordinarily resides ; 
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(Zi) if the applicant is a resident outside British India, to 
the Income-tax Officer appointed by the Central 
Board of Eevenue. 

Effect Op The Amen'dmen'ts. 

The provisions of the Act relating to refunds were defective 
in many respects. At present specific provision for refunds 
is made, where tax has been recovered by deduction at source 
at too high a rate, and adjustments in the course of assessment 
are not provided for. It was also held that before this amend- 
ment, the Act made no provision for refund to a person (a) 
whose income was below the taxable limit or ( 6 ) who had no 
income directly taxable in India, but who might have suffered 
tax by deduction at source. 

The amendments to section 48 are aimed at remedying these 
defects in the case of persons to whom the rate of tax appli- 
cable is nil, or who are admitted to the benefits of partnership 
in a registered firm but are not partners. 

48A. ( 1 ) If in any case not provided for by section 
48 or by the provisions relating to re- 
^ funds elsewWe contained in this Act 
the Income-tax Officer is satisfied, 
upon claim made in this behalf, that tax has been paid 
by or on behalf of any person with which he was not 
properly chargeable or which was in excess of the amount 
with wWh he was properly chargeable, the Income-tax 
Officer shall allow a refund to such person of the amount 
so paid or so paid in excess. 

(2) The assistant Commissioner in the exercise of 
his appellate powers, or the Commissioner in the exercise 
of bus appeDate powers or powers of revision if satisfied 
to the like effect shall in like manner cause a refund to 
be made by the Income-tax Officer of any amount found 
to have been wrongly paid or paid in excess. 

(5) Nothing in this section shall operate to validate 
any objection or appeal which is otherwise invalid or to 
authorise the revision of any assessment or other matter 
which has become final and conclusive, or the review by 
any officer of a decision of his own which is subject to 
appeal or revision, or where any relief is specifically pro- 
vided elsewhere in this Act, to entitle any person to any 
relief other or greater than that relief. 
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Implications. 

The new section 48A gives a general power to the Income- 
tax authorities to make refunds, whether during the original 
assessment or thereafter by the I. T. O., or during other pro- 
ceedings under the Act {e,g, appeal or review.) 

The power to make refunds has been much enlarged. Sec- 
tion 48 A invests the taxing authorities with a general power 
to make refunds, if they are satisfied upon claim made in this 
behalf or on behalf of any person with which he was not pro- 
perly chargeable or which was in excess of the amount with 
which he was properly chargeable. 

49. (i) If any person who has paid Indian Income- 
Belief in respect tax for any year on any part of his 
«£ United Kingdom income proves to the satisfaction of the 
income-tax. Income-tax Officer that he has paid 

United Kingdom income-tax for that year in respect of 
the same part of his income, and that the rate at which 
he was entitled to, and has obtained, relief under the 
provisions of section 27 of tho Finance Act, 1920, is less 
than the Indian rate of tax charged in respect of that 
part of his income, he shall be entitled to a refund of a 
sum calculated on that part of his income at a rate equal 
to the difference between the Indian rate of tax and the 
rate at which he was entitled to, and obtained, relief 
under that section : 

Provided that the rate at which the refund is to he 
given shall not exceed one-half of the Indian rate of tax. 

(2) In sub-section (J) — 

(a) the expression "Indian income-tax” means 
income-tax and super-tax charged in accor- 
dance with tiie provisions of this Act ; 

(S) the expression ‘Indian rate of tax” means 
the amount of the Indian income-tax 
divided by the income on which it was 
charged ; and 

(c) the expression ‘‘United Kingdom income-tax” 
means income-tax and super-tax chargeable 
in accordance with the provisions of the 
Income-tax Acts, 
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Relief Fkom Double Ii^come-Tax Of Incomes Taxed In 

British India And The United Kingdom (Section 49.) 

At a conference between the representatives of the Home* 
Government and of the Dominion and of India an agreement 
was arrived at to the following effect : That in respect of in- 
come taxed both in the United Kingdom and in India there 
should be deducted from the appropriate rate of the United 
Kingdom income-tax (including super-tax), the whole of the 
rate of the Indian Income-tax (including super-tax), charged 
in respect of the same income, subject to the limitation that 
in no cases should the maximum rate of relief given by the 
United Kingdom exceed one-half of the rate of the United 
Kingdom income-tax (including super-tax) to which the indi- 
vidual tax-payer might be liable and that any further relief 
necessary in order to confer on the tax-payer relief amount- 
ing to the lower of the two-taxes (United Kingdom and Indian) 
should be given by India. That is to say the arrangement, 
is that where income is liable to taxation both in the United 
Kingdom and in India, it should pay only at the highest rate- 
leviable in either country. The proposals have been accepted 
by the Government of the United Kingdom and arc embodied 
in section 27 of the Finance Act of 1920. A copy of that, 
section is given below. 

^ ^ ^ 4 : ^ 

27. (1) If any person who has paid by deduction or other- 
wise or is liable to pay United Kingdom income-tax for any 
year of assessment on part of his income proves to the- 
satisfaction of the Special Commissioners that he has paid 
Dominion income-tax for that year in respect of the same part 
of his income, he shall be entitled to relief from United King- 
dom Income-tax paid or payable by him on that part of his- 
income at a rate thereon to be determined as follows : — 

{a) if the Dominion rate of tax does not exceed one-half 
of the appropriate rate of the United Kingdom tax,, 
the rate at which relief is to be given shall be- 
Dominion rate of tax ; 

(h) in any other case the rate at which relief is to be 
given shall be one-half of the appropriate rate of 
the United Kingdom tax. 

For the purpo^se of this section, the expression ap- 
propriate rate of United Kingdom tax^^ means the rate at which 
the claimant for the year to which the claim relates has borne 
oris liable to bear United Kingdom income-tax and when the 
claimant is liable to United Kingdom supertax, the expres- 
sion “the appropriate rate of United Kingdom tax^^ means a. 
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rate equal to the sum o£ the rates at which he has borne or is 
liable to bear United Kingdom Income-tax and Super-tax, 
respectively, for that year. 

(2) Where a person has not established his claina to relief 
under this section for any year of assessment before the first 
•day of January in that year, the relief shall be granted by way 
of repayment of tax. 

(3) Where by reason of the allowance of relief under this 
section the rate of United Kingdom income-tax deducted from 
•or paid in respeet of any part of the income of any individual 
is less than the standard rate and the rate of the relief so allowed 
is greater than the rate appropriate to the case of that indivi- 
•dual, such an adjustment shall be made in allowing to that 
individual any relief to which he may be entitled under the 
provisions of this part of this Act relating to the rate of tax 
on the first two hundred and twenty-five pounds of taxable 
income as may be necessary to secure that the amount of 
United Kingdom income-tax finally paid or borne by him shrfll 
be equal to the amount which would have been paid or borne 
if the relief under this section had in the first instance been 
•given at the rate appropriate to his case. 

(4) Notwithstanding anything in the Rules applicable 
to Case lY or Case Y of Schedule D or in any other provision 
of the Income-tax Act, no deduction shall be made on account 
of the payment of Dominion income-tax in estimating income 
for the purpose of United Kingdom income-tax, and where 
income-tax has been paid or is payable in any Dominion either 
on the income out of which income subject to United Kingdom 
Income-tax arises or is received, or as a direct charge in respect 
of that income, the income so subject to United Kingdom 
income-tax shall be deemed to be income arising or received 
after deduction of Dominion income-tax and an addition 
■shall, in estimating income for the purposes of the United 
Kingdom income-tax, be made to that income of the pro- 
portionate part of the income-tax paid or payable in the 
Dominion in respect of the income out of which that income 
arises or is received together with the full amount of any 
Dominion income-tax directly charged or chargeable in the 
Dominion in proportion of that income : 

Provided that — 

(a) where any income arising or received as aforesaid 
consists of dividends which are entrusted to any 
person in the United Kingdom for payment and 
the Special Commissioners are satisfied that the 
person so entrusted is not in a position to ascer- 
tain the amount of the addition to be made under 
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this sub-section, the assessment and charge may 
be made on the amount of the dividends as re- 
ceived by the person so entrusted, but in any such 
case the amount of the addition shall be charge- 
able on the recipient of the dividends under case 
VI of Schedule D ; and 

(h) Where under the laws in force in any Dominion no 
provision is made for the allowance of relief from 
Dominion income-tax in respect of the payment 
of United Kingdom Income-tax, then in assessing 
or charging income-tax in the United Kingdom 
in respect of income assessed or charged to income- 
tax in that Dominion deduction shall be allowed 
in^ estimating income for the purpose of United 
Kingdom income-tax of an amount equal to the 
difPerence between the amount of the Dominion 
Income-tax paid or payable in respect of the in- 
come and the total amount of the relief granted 
from the United Kingdom Income-tax in respect 
of the Dominion Income-tax for the period on the 
income of which the assessment or charge to* 
United Kingdom income-tax is computed. 

In this sub-section the expression ‘‘dividends’^ includes any 
interest, annuities, dividends, share of annuities, pensions,, 
or other annul payments or sums in respect of which tax is 
charged under the Rules applicable to Schedule or under Rule 
VII of the Miscellaneous Rules applicable to Schedule D. 

(5) Where under Rule 20 of the General Rules applicable 
to Schedules A, B, C, D and E, a body of persons is entitled 
to deduct income-tax from any dividends, tax shall not in any 
case be deducted at a rate exceeding the rate of the United 
Kingdom income-tax as reduced by any relief from that tax 
given under this section in respect of any payment of Dominion- 
income-tax. 

(6) Where under the law in force in any Dominion provi- 
sion is made for the allowance of relief from Dominion income- 
tax in respect of the payment of United Kingdom income-tax 
the obligation as to secrecy imposed by the Income-tax Acts 
upon persons employed in relation to Inland Revenue shall 
not prevent the disclosure to the authorised officer of the 
Government of the Dominion of such facts as may bo neces- 
sary to enable the proper relief to be given in cases when re- 

is claimed both from United Kingdom income-tax and 
Dominion income-tax. 

(7) The Commissioners of Inland Revenue may from time 
to time, make regulations generally for carrying out the pro 
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visions of this section, and may, in particular, by those regula- 
tions provide : — 

[a] for making such arrangements with the Goverment 

of any Dominion to which the last preceding sub- 
section applies as may be necessary to enable the 
appropriate relief to be granted ; 

(b) for prescribing the year which in relation to any 

Dominion income-tax is, for the purposes of re- 
lief under the section, to be taken as correspond- 
ing to the year of assessment for the purpose of 
United Kingdom income-tax. 

(8) In this section : — 

(a) The expression “Dominion^^ means any British 

possession, or any territory which is under His 
Majesty^s protection or in respect of which a man- 
date being exercised by the Government of any 
part of His Majest/s dominions ; 

(b) The expressions “Unite Kingdom income-tax^' and, 

“United Kingdom super-tax'' mean respectively 
income-tax and super-tax chargeable in accordance 
with the provision of the Income-tax Act : 

(c) The expression “Dominion income-tax" means any 

income-tax or super-tax charged under any law 
in force in any Dominion, if that tax appears to 
the Special Commissoners to correspond with 
the United Kingdom Income-tax or super-tax ; 

(d) The expression “Dominion rate of tax" means the 

rate determined by dividing the amount of the 
Dominion income-tex paid for the year by the 
amount of the income in respect of which the 
Dominion income-tax is charged for that year, 
except that where the Dominion income-tax is 
charged on an amount other than the ascertained 
amount of the actual profits. The Dominion rate 
of tax for the purposes of this section shall be 
determined by the Special Commissioners. 

For the purpose of this section, the rate of United Kingdom 
Income-tax shall be ascertained by dividing by the amount of 
the taxable income of the person concerned the amount of 
tax payable by that person on that income before deduction 
of any relief granted in respect of life assurance premiums or 
any relief granted under the provisions of this section, and the 
rate of United Kingdom super-tax shall be ascertained hy 
dividing the amount of the super-tax payable by any person 
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by the amount of that person’s total income from all sources 
as estimated for super-tas purposes. 

ti: ti: tit til 

Under that section a person -whose income is assessed both 
in the United Kingdom and in India is entitled to claim from 
the authorities of the United Kingdom a refund or rebate of 
the rate levied in India up to one-half of the English rate. 

Section 49 of the Indian Income-tax Act, therefore, pro- 
vides that where any further relief is to be given in order to 
secure that such a person shall not pay a higher rate than the 
highest rate in either country, such relief will be given by 
India, subject to the limitation that the relief given in India 
shall not exceed half on the rate of income-tax and super-tax 
combined. Up to the year 1921-22 the Indian rates of in- 
come-tax and super-tax combined were less than half the rates 
in the United Kingdom, and, therefore, no claim can be made 
under this section in respect of tax levied up to that year. 
Belief can only be claimed in India, when, owing to any altera- 
tion in the rate, the Indian rate is more than half the English 
rate, and the amount of relief would merely be the amount 
by which the Indian rate exceeds half the English rate. The 
rates prescribed in India in some cases now amount to more 
than half the English rates as fixed for the year 19303-1. The 
table below shows the amount of English income-tax and super- 
tax and the effective rate per rupee contrasted with similar 
figures for the Indian rates. 
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It will be observed that the Indian rate for individuals and 
firms is less than half the English rate up to an income of about 
Es. 25,000. Persons with such incomes which are wholly 
taxed both in the United Kingdom and in India can, therefore, 
claim a refund or rebate of the whole of the Indian rate to be 
set against the English rate from the authorities in England 
and there will be no claim to relief in India. The Indian rate 
for an income of Rs. 60,000 is than half the English rate 
and a person who has paid income-tax both in the United 
Kingdom and in India on this income, could claim a refund 
from the English authorities of a sum equivalent to 2 annas 
iV pies per rupee on his assessed income and thereafter could 
claim from the Indian Income-tax authorities a refund of 4 -b- 
pies per rupee of his assessed income. An assessee must have 
obtained relief from the authorities in the United Kingdom 
and must prove that he has done so and at what rate the relief 
was granted before any relief can be given to him in India. 
For limitation of the claims for refund see paragraph 95-B. 

^ It is necessary to emphasise the fact that the relief under 
this section proceeds and is based upon a comparison of the 
rate of tax in India with the rate of tax in the United Kingdom 
and not of the comparative amounts of tax paid in either 
country. That is to say, what is compared is the rate of the 
Indian tax paid by the claimant for the Indian year of assess- 
ment corresponding to the United Kingdom year of assessment 
in respect of the part of the claimants income liable to United 
Kingdom tax and not the particular amount of such part of 
his income liable to United Kingdom iucome-tax as is charged 
to Indian income-tax. The rate of Indian income-tax paid in 
respect^ of the part of the income in question having been 
ascertained, the relief from United Kingdom income-tax is 
granted on that part of the income as charged to United 
KiDSdom income-tax for that year of assessment, irrespective 
of the fact that the amount of the United Kingdom assessment 
may be greater or less than the amount of the Indian assess- 
ment for the corresponding Indian year of assessment or that 
the amount of relief may fall short of or exceed the amount of 
Indian tax actually paid. In other words, under this system 
or relief no enquiry is made in the United Kingdom into any 
differences of basis of computation under the Indian and 
United Kingdom rules of assessment, provided that it is clear 
that from whatever source he derives the income on which he 
claims relief, the claimant has paid (for the Indian year of 
assessment corresponding to the United Kingdom year of 
assessment for which relief is claimed) Indian tax in respect 
of his income from that source, however that income may have 
been computed for the purposes of assessment to the Indian 
tax; and the procedure in India in determining the balance of 
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relief to be given in this country proceeds in exactly the same 
way. 

This system of relief is one that was deliberately adopted 
at the conference, the principle followed being summarised 
as follows in the report of the United Kingdom Eoyal Commis- 
sion, w : — 

‘^That there will be no interference either by the United 
Kingdom or by a Dominion with the basis of assessment adopt- 
ed by any other part of the Empire, and further that the 
settlement should be independent of increases and decreases 
in rate of tax and alteration in the basis of assessment whether 
in the United Kingdom or in the Dominions. This intention 
is clearly illustrated by the following examples which are given 
in the report. 

Example 1, — A, a’ British resident, derives a fluctuating 
unearned income directly from a Dominion whose rate of tax 
applied to that income is Is. 6d, in the £.4 has no other income, 
and his rate of tax in the United Kingdom varies according 
to the amount of his income. The following figures illustrate 
the position: — 



, United Kingdom. 

Dominion. 

Ist year. 

Tax before relief ... 

-fl.OOO at 3s. 9d. 

£C0O at Is. 6d. 

Belief ... 

... : £-1,000 at Is. Cd. 

Nil. 

Tax after relief 

... ! £l,0tX} at 2s. 3d. 

1 £600 at Is. 6d. 

2nd year. 

Tax before relief 

... 1 £309 at 38. 6d. 

£900 at Is. 6d. 

Belief ... 

... j £300 at Is. Od. 

Nil. 

Tax after relief 

... 1 £300 at Is. 6d. 

i 

£900 at Is. 6d. 


In this example, although it was the same description of 
income assessed each year, there were wide variations in the 
amounts assessed in the United Kingdom and in the Dominion. 
This might happen owing to different methods of computing 
taxable profit, and the differences are intentionally exaggerated 
to illustrate the principles to be followed. 

Example 2, — B is a British resident receiving as share- 
holder an income of £900 from a British company C wdiich 
derives the whole of its income from a Dominion. In the first 
place relief will be given to the Company C\ and in order to 
illustrate how this is done, let it he assumed that the company^& 
profits as calculated for the United Kingdom tax are £(i0,0t)0> 
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and as calculated for Dominion tax £50,000. Adjustment will 
be made to the company as follows: — 




United Kingdom. 

Dominion. 

Tax before relief ... 

Relief ... ... j 

Tax after relief ... ... j 

£60,000 at 6s. Od. 
£60,0t;0 at Is. 6d. 
£60,000 at 4s. 6d. 

j 

£50,000 at 3s. 6d. 
Nil. 

£50,000 at Is. 6d. 


The Company when paying the dividend to B, would de- 
duct 4s. 6d. in the £ United Kingdom tax, and intimate on the 
dividend warrant that the relief in respect of double income- 
tax was Is. 6d. in the £. 

Let it be assumed that i?’s dividend of £900 is his total 
income, so that his proper rate of charge to United Kingdom 
income-tax is 3s. 9d. He has suffered Dominion tax to the 
extent of Is. 6d. in the £, and his ultimate rate of United 
Kingdom income-tax is 2s. 3d. in the £ (3s- 9d. less Is. 6d), but 
he has suffered by deduction 4s. 6d. in the £ and he will 
accordingly be repaid 4s. 6d. minus 2s. 3d, in the £ on £900. 

Example S. — D is a British resident receiving £900 from 
company 0, but he has other income arising in the United 
Kingdom, and his combined rate of income-tax and super-tax 
is 7s. 6d. in the £. He is entitled, therefore, to double income- 
tax relief up to a maximum of 3s. 9d. but the whole of the 
Dominion tax (Is. 6d. in the £) has already been allowed to 
the company C, who deduct 4s, 6d. United Kingdom tax on 
payment of the dividends, and no further relief is due, D 
will, therefore, be assessable in respect of the £900 at Is. 6d. 
in the £, vix., 7s. 6d. less 4s. 6d., United Kingdom tax deducted, 
and Is. 6d. Dominion tax. 

It will be noted that in the table mentioned before the 
amount of relief which a company can get under the English 
Act is at the rate of 1 anna and 9‘6 pies in the rupee and that 
the amount which they can claim from the Indian authorities 
will be at a rate of 9’4 pies in the rupee. The reason for the 
comparative high rates in India as compared with the United 
Kingdom of the tax on companies is that the Indian rate 
includes the super-tax on companies while the English rate 
does not include the United Kingdom Corporation tax. At the 
same time it must be noted that the Indian rate of 2 annas 
and 7 pies given in the table for companies is a rate which in 
actual practice will never be reached. It includes the 1 anna 
and 7 pies income-tax rate and the flat rate of 1 anna for super- 
tax; but the flat rate of 1 anna is never charged on the whole 




EXAMPLES 


413 


a 40J 

of the assessable iacome but only on the portion of the income 
in excess of Rs. 50,000. The rate for the portion of the iacome 
below Es. 50,000 is nil. In order to get at the comparative 
rate, the tax paid by the company has to be divided by its 
total income. Thus in the case of a company with a profit of 
1 lakh the comparative rate would merely be 2 annas and 1 pie 
while the rate in the case of a company with a profit of 2 lakhs^ 
it would merely be 2 annas and 4 pies. In both cases a relief 
of 1 anna 9*6 pies in the rupee would be obtained in the United 
Kingdom and the balance in India. 

In order to obtain relief in India a claimant is required to 
supply the ofiBcial receipt for the United Kingdom income-tax 
paid, the notice of assessment in particular showing the basis 
on which the liability has been camputed and a certificate of 
the income-tax authorities showing what relief has actually been 
granted to him in the United Kingdom. 

The following are further examples illustrating the method 
to be adopted in calculating relief due under section 49 of the 
Acf 

ExainpU X — A, a married man with one child is resident 
in the United Kingdom. He has a fixed income of Es. 10,500 
from property in India and has no other income, his liability 
to tax is ; — 


Ill the United Kingdom. In India. 

Es. a, p. 

Assessable income ... ... 10,500 0-"0 

Less personal allowance Es. , 3,375 

Deduction for Child ... ... 900 4,275- 0- 0 

Taxable income ... ... 6,225- 0-0 

Tax on the 1st Es. 3,750 at As. If 
in the rupee ... ... 375- 0- 0 i 

Tax on balance Ks. 2,475 at As. Sf 1 

in the rupee ... ... 556-14-0' 

*Total tax (before relief in respect 1 

of Indian income-tax) ... 931-14-0 

Income-tax on 

Es. 10,500 at 

9 pies in the 

Ee. 492-3-0. 


The United Kingdom tax (Es. 931-14-0), divided by the 
taxable income (Rs. 6,225} gives an “appropriate rate of United 
Kingdom tax” of approximately 2 annas 4.7 pies. A has 
paid Indian income-tax in respect of the same iacome at a rate 
of 9 pies in the rupee, that is, a rate which is less than half the 
United Kingdom rate and the relief from United Kingdom 
tax will, therefore, be a sum equal to the Indian rate oa 
Es. 6,585. 
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Example 2,--B is a bachelor resident in the United King- 
dom with no dependants and has an earned income of £1,000 
assessable to United Kingdam income-tax. He has no other 
income and pays income-tax in India in respect of the income 
in question. His liability to tax is as follows : — 



United 

Kingdom. 

Total income 

Less earned income allowance one-sixtb of £1,000 ... 

£. s. d. 

1,000 0 0 

166 13 4 

Assessable income 

Less Personal Allowance 

833 6 8 

162 0 0 

Taxable income 

671 6 8 

Tax on 1st £250 at 2s, 

Tax on balance £421 at 4s. 6d. ... 

25 0 0 

94 14 6 

*TotaI tax (before relief in respect of Indian income- 
tax) 

119 14 6 


*For the purposes of calculating ‘‘the appropriate rate of United 
Kingdom tax^' this amount is not to be reduced by any relief granted in 
respect of life assurance premium. 

The tax (£119-14-6) divided by the taxable income (£671) 
gives an ‘‘appropriate rate of the United Kingdom tax” of 3s. 
6.8d. or 2.85 annas in the rapee ; Indian income-tax is payable 
on this income at a rate of 9 pies in the rupee, so that B is 
entitled to get relief from the United Kingdom at the rate of 
9 pies in the rupee (that is lid., in the pound on £671 and 
there is no balance of relief to be given in India. 

Example 3 . — C is a company, the whole profits of which 
are taxed both in the United Kingdom and in India. The 
Indian rate of tax paid by the company is 2 annas and 7 pies 
in the rupee while the 'appropriate rate of United Kingdom 
tax” for the company is 4s. 6d. in the pound. The company 
can get relief at the rate of 2/3 in the pound (or li annas in 
the rupee) in the United Kingdom and on proof of payment of 
United Kingdom tax and of the grant of United Kingdom 
relief can claim from the Incom-tax authorities in India the 
balance of relief, i.e., 9| pies in the rupee. 

Corporation profits tax paid in the United Kingdom should 
not be deducted from the income taxed in India for the purpose 
of calculating the relief claimed under section 49. 

In considering claims for relief under this section in the 
case of companies which are assessed separately in India 
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but jointly in the United Kingdom, and one of which makes 
a loss and the other a profit, it is necessary to scrutinise the 
United Kingdom assessment to see how much of the income 
from each source has been taxed. Since one company has 
made a loss which has been allowed in the United Kingdom 
assessment, it is clear that only part of the Indian profits of 
the other company which has made profit has paid tax in the 
United Kingdom. It is only on this part that relief is allowable 
since that part only has suffered double taxation. 

This section merely provides for relief from double tax 
where the same income is assessed to tax both in the United 
Kingdom and in India. It does not provide for relief in other 
cases. 

93-A. Relief from double fax of incomes taxed in British 
India and in the United Kingdom — Method of calcidating relief 
in India. — ^The following method should be followed in calcula- 
ting the “Indian rate of tax^^ as defined in section 49 (2) [b) 
of the Indian Income-tax Act : — 

Indian super-tax is charged on the whole of the income, 
including the Rs. 50,000 that are free of super-tax, since 
under section 55 of the Indian Income-tax Act, it is said to be 
“charged^' in respect of the '‘total income^^ The result is that 
the first lakh of income is to be regarded as a single slab charged 
to super-tax at the effective rate of 6 pies in the rupee. 

Thus, for the purpose of double income-tax relief, “doubly 
charged^^ income of any amount exceeding Rs. 50,000 can only 
consist of either — 

(1) income liable to super-tax alone, or 

(2) income liable to both income-tax and super-tax, or 

(3) (a) income liable to both income-tax and super-tax 

and (b) income liable to super-tax alone, 

i.e., there can at most be only two slabs. There can be no 
part liable to income-tax alone since no income is exempt from 
super-tax alone. The whole or a part of the income will of 
course, be liable to super-tax alone if the whole or any part of 
the income is exempt from income-tax but not from super-tax. 
The relief should be calculated separately on each of the two 
slabs just mentioned. 

This method is that followed by Somerset House. 

9B-B. Belief from double tax of incomes taxed in British 
India and the United Kingdom— Method of calcidating relief 
in India where there are differences in computing taxable income 
in the hvo countries.. — In practically all cases the United King- 
dom gives relief in respect of the income charged in the Tnited 
Kingdom whether that be higher or lower than the income 
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charged in the Dominion, The corollary of this is that Domi- 
nions should follow the same principle. The following method 
should therefore be followed in computing relief in British 
India : — 

(al If the income as computed in British India is higher 
or lower than that computed in the United King- 
dom because either (1) particular allowances and 
deductions such as wear and tear differ in the two- 
countries or (2) the periods of income on which 
the tax is charged are not identical, relief in 
British India should be calculated on the income 
computed in British India. 

(b) If the difference between the incomes charged in the 

two countries is due to a loss being carried forward 
in the United Kingdom and not in British India,, 
and if there is no other cause of variation, the 
income will always be lower in the United Kingdom: 
since the carry forward of losses is not allowed 
in British India. In such cases relief should not 
be given in India on the losses carried forward in 
the United Kingdom, 

(c) If the difference between the incomes charged in the 

two countries is due to the fact that remittances, 
only are taxed in British India and the whole 
income in the United Kingdom the remittances 
alone should be regarded as having suffered double 
taxation. 

id) Where a defined part of the income is exempted 
from tax, or falls altogether outside the scope of 
the tax in either country, for example, interest on 
tax-free securities in either county, or agricultural 
income in British India, relief will not be allowed 
in respect of the tax on such part of the income. 
It may be (however) that the exempted or untaxed 
part of the income is not defined or separable, but 
forms an element in the income doubly taxed. 
For example, remittances may be made to the 
United Fangdom from British Indian income 
derived from both taxed and tax-free sources in 
British India, and it may not be possible to say 
how much is derived from each. In such circums- 
tonces relief will be allowed on a part of the 
remittances proportionate to the part of the income 
in British India that is derived from sources^ 
subject to tax. The deduction from taxable income 
allowed in super-tax assessments in British India 
is not to be treated as exempt from super-tax. 
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(e) In tho case of tea-gardens, relief will be allowed on 
the 40 per cent, of the conibinod agricultural and 
non-agriciiltural prolits liable to tax in British 
India. 

94. Belief from ilonhJe tar of hicomc.^ taxed in British 
India and in the United Kinr/don/ — Procedure , — ^The following 
procedure should be followed for the grant of relief in respect 
of double taxation in India and in the United Kingdom : — 

Wlieii during an assessment it is known that an assessee 
will be entitled to relief on account of double taxation on any 
part of his income, the amount of the relief may be calculated 
by the Income-tax Ollicer so far as is possible, and the assessee 
may be allowed to pay the demand in two instalments, the 
second of which will represent the amount of relief calculated 
to be duo. The date of the first instalment will be that ordi- 
narily fixed for the payment of a demand of income-tax, while 
the second will be payable two or, if possible, three or four 
moutlis from the date of the notice of demand. If the assessee 
produces the necessary British certificates and establishes his 
claim to relief under section 49 of the Indian Income-tax Act, 
1922, the demand for the second instalment should be modified 
by cancellation or reduction or, if the relief is greater than 
the second instalment and the first instalment has been paid, 
a refund should be granted. 

Belief Fno^r Double Tax Of Ixcomes Taxed Ix British 
I xLjA And Ix Ixdiax States. 

Arrangements have also been made with several Indian 
States, which levy income-tax, for the grant of relief from the 
payment of double income-tax of incomes which are taxed 
both in any of these Indian States and in British India. Relief 
is granted in British India at a rate equal to half the Indian 
State rate subject to a maximum of half the British Indian 
rate. The State will grant relief at a rate equal to half its rate 
of tax. The following is a copy of the Notification prescribing 
the procedure to be followed by persons claiming relief from 
the payment of double income-tax. (Para 95 of the I. T. M.). 

FINANCE DEPARTMENT (CENTRAL REVENUES.) 

Not i float ion So, 25, dated the 1st July 1926 
(as subsequently amended) 

In exercise of the powers conferred by section 60 of the 
Indian Income-tax Act, 1922 (XI of 1922), the Governor- 
General in Council is pleased to make the following modifica- 
tions in respect of income-tax, in favour of income on which 
income-tax has been charged both in British India and in one 
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of the Indian States referred to in the schedule to this notifica- 
tion (hereinafter called the said schedule) namely : — 

1. In this notification — 

(a) the expression “State income-tax^^ ?]Qeans income-tax 

and super-tax charged in accordance with the 
provisions of the law relating to income-tax for the 
time being in force in the State concerned ; 

(b) the expression “State rate of tax^*’ means the amount 

of State income-tax divided by the amount of the 
larger of the two incomes on which income-tax and 
super tax respectively have been charged by the 
State ; and 

(c) the expressions “Indian income tax^^ and “Indian rate 

of tax’^ have the same meanings as in clauses [a) 
and (b)^ respectively of section 49(2) of the Act. 

2. (1) If any person who has paid Indian income-tax for 
any year on any part of his income, proves to the satisfaction 
of the Income-tax Officer that he has paid State income-tax in 
respect of the same part of his income, he shall be entitled to 
the refund of a sum calculated on that part of his income at a 
rate equal to half the State rate of tax : 

Provided that the rate at which the refund shall be given 
shall not exceed one-half of the Indian rate of tax. 

3. Every application for refund of income-tax under this 
notification shall be made to the Income-tax Officer of the 
district in which the applicant is chargeable directly to income- 
tax or if he is not chargeable directly to income-tax, to the 
Income-tax Officer for the district in which the applicant ordi- 
narily resides, or if he is not resident in British India — 

(0 to the Income-tax Officer of the district or area in 
which he was last charged directly to income-tax 
when so resident, or 

(li) if he has never been so resident, to the Income-tax 
Officer of the district or area where the income-tax 
for the refund of which application is made was 
deducted. Such application may be presented by 
the applicant in person or by a duly authorised 
agent or may be sent by post, and shall be in the 
following form : — 

AppHcation for relief from double income-tax %inder 
XoUfication JNb. 25, dated the 1st July 1926. 

Ij of do hereby state that 

I have paid {name of State) state , ^_ome-tax 

income-tax and super-tax 
amounting to Rs. for the year ending 19 on 
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an ^income of Rs. 
and that Indian 


income-tax 


income-tax and super-tax 


of Rs. 


has 


the same income 


also been paid on — ^ — 

part 01 the same income amounting to Rs. 

I now pray for relief at the rate of 
amounting to Rs. under Notification No. 25, dated 

the 1st July 1926, to which I am entitled. My income from 
all sources to which this notification applies during the 
“previous year^^ ending on the 19 , amounted to 


Rs. 


only see Return of income 


attached 


already submitted 
Signature 

I hereby declare that what is stated herein is correct. 

Sigtnature 

Dated 19 . 


4. No claim to any refund of Indian income-tax under this 
notification shall be allowed unless it is made within one year 
from the last day of the year in which such tax or the State 
income-tax was recovered, whichever is later. 

Schedule, 


1. Baroda 

Madras States Agency. 

2. Travancore. 

Central India Agency. 

3. Dhar. 

3 A. Makrai. 

Punjab States Agency. 

4. Patiala. 

5. Bhawalpur, 

6. Jind. 

7. Eapurthala, 

8. Loharu. 

8A, MalerKotla. 

8B. Mandi. 

Bombay, 

9. Kachin. 

10- Akalkot. 

11. Phaltan. 
llA.Chhota Udepur. 

IIB- Eamdurg. 

United Provinces. 


12. Benares. 

Eastern States Agency. 

13. Raster. 

14. Kanker. 

15. Raigarh. 

16. Jashpnr. 

17. Sarangarh. 

18. Kawardha. 

19. Khairagarh. 

20. Korea. 

21. Nandgaon. 

22. Chhuikhadan. 

23. Mayurbhanj. 

24. Patna. 

24A. Son pur. 

24B. Kalahandi, 

24C. Rairakhol. 

24D. Baudh. 

Punjab, 

25. Baghat . 

(Income-tax Manual) 


*Where the income on which income-tax has been charged diJiers from 
that on which super-tax has been charged both amounts be specified. 
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95-A. lidicf from double tax of incomes taxed in British 
Liiliii (tiitl Ceylon. — As a result of the introduction of income- 
tax in Ceylon ■with effect from 1st April 1932, arrangements 
have Ijcen made •with the Ceylon Government for the grant of 
relief in cases where the same income has been subjected to 
Ceylon tax as well as Indian income-tax. Eelief is granted in 
India to the extent of half the Ceylon tax calculated on that 
part of the income on which relief is admissible under the 
Ceylon Income-tax Law or half the Indian income-tax on the 
same part of the income, whichever is less. It will be observed 
that relief is based on amounts of tax, not on rates of tax. 
The notification prescribing the procedure to be followed by 
persons claiming relief from double income-tax is reproduced 
below : 


FINANCE DEPARTMENT (CENTRAL REVENUES). 

Notification No. 14, dated the 2nd April 1932. 

In exercise of the powers conferred by section 60 of the 
Indian Income-tax Act, 1922 (XI of 1922), the Governor 
General in Council is pleased to make the following modifica- 
tions in respect of income-tax in favour of income on which 
income-tax has been charged both in British India and in 
Ceylon, namely ; — 


(1) In this notification — 

(a) the expression “Ceylon tax” has the meaning assigned 
it in section 45 {4) {b} of the Ceylon Income-tax 
Ordinance, 1932 (2 of 1932), 

{b) the expression Indian Income-tax” has the meaning 
assigned to it in clause (a) of section 49 (2) of the 
Indian Income-tax Act, 1922 (XI of 1922). 

(2) If any person, who has paid Indian income-tax for any 
year on any part of his income, proves to the satisfaction of the 
Income-tax O&cer that he has paid Ceylon tax for the corres- 
ponding year in Ceylon, he shall be entitled to the refund of a 
sum equal to half the Ceylon tax calculated on that part of his 
income on which relief is admissible under the Ceylon Income- 
tox Law, or to half the Indian income-tax on the same part of 
his income, whichever is less : Provided that where any person 
IS entitled to a further relief in_ British India on that part of 
his income on which relief is admissible under the Ceylon 
Income-tax Law on account of its having been also taxed in 
^me other country besides Ceylon, the relief in respect of the 
Ceylon lax shall not exceed the difference between half the 
Indian income-tax and such further relief as may have been 
panted in British India owing to that part of his income 
na\ mg been taxed in some other country besides Ceylon. 



S. 49] REFUND UNDER NOTIFICATION 421 

(3) Every application for refund of income-tax under this 
notification shall be made to the Income-tax Officer of the 
district in which the applicant is chargeable directly to income- 
tax or if he is not chargeable directly to income-tax to the 
Income-tax Officer of the district in which the applicant ordi- 
narily resides, or if he is not resident in British India — 

{i) to the Income-tax Officer of the district or area in 
which he was last charged directly to income-tax 
when so resident, or 

(a) if he has never been so resident, the Income-tax 
Officer of the district or area where the income-tax 
for the refund of vrhich application is made was 
deducted. 

Such application may be presented by the applicant in person 
or by a duly authorised agent or may be sent by post, and shall 
be in the following form : — ^ , 

Application for relief from double iaeome4ax under Notification 
No. , dated 

I, of do hereby state 

that I have paid Ceylon tax amounting to Es. for the year 
ending 19 , on an income of Rs. and that Indian income- 
tax/ income-tax and super-tax of Rs. has also been paid 

on the same income*^ part of the same income amounting to Rs. 

. I now pray for relief of a sum of Rs. under 
Notification No. , dated ^ to which I 

am entitled. My income from all sources to which this Noti- 
fication applies during the “previous year’^ ending on the 
19 amounted to Es. ^ only— see Return of 

income attached already submitted. 

Signature 

I hereby declare that what is stated herein is correct. 

Signature 

Dated 19 . 

(4) No claim to any refund of income-tax under this noti- 
fication shall be allowed unless it is made within one year from 
the last day of the year in which such tax or the Ceylon tax 
was recovered whichever is later. 

The following points should be borne in mind in regard to 
the grant of relief in British India in respect of income taxed in 
British India and in Ceylon. 

A.— TAX. 

It should be remembered that 

" Where the income on which income-tax has been charired ditfers from 
that on which super-tax has been charged both amounts must be specmed. 
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(1) Under section 45(4)(i){l} of the Ordinance, ‘‘Ceylon 

Tax^^ does not include, for purposes of relief either 
in India or Ceylon, the additional 2 per cent* 
charged on non-resident companies under section 
20(6) of the Ordinance. 

(2) “Ceylon Tax^^ does not include, for purposes of relief 

either in British India or Ceylon, tax on interest or 

other charges on income included in the Ceylon 
assessment [Ordinance section 45(4X6)(ii)J 

(3) “Indian Tax’^ includes personal Super-tax, both in 

India and Ceylon. 

(4) “Indian Tax^^ in India includes Company Super-Tax 

as regards companies themselves, but not as regards 
shareholders. Ceylon will adopt the same basis. 

B.— “PART OP HIS INCOME^^ (INDIA). 

“HIS INCOME FROM ANY SOURCE^' (CEYLON). 

Relief of half the smaller tax (both countries). 

(1) As the British Indian Notification No. 14 (Finance 
Department — Central Revenues), dated the 2nd April 1932, is 
drafted, relief is to be allowed in British India “on that part of 
the income on which relief is admissible under the Ceylon 
Income-tax l^aw.^^ The practical result of this is that the 
expressions “part of his income^^ in the Indian notification, and 
his income from any source^^ in the Ceylon Ordinance, refer 
to the same thing, and the British Indian relief is automatically 
regulated by the Ceylon relief. 

^ The British Indian and Ceylon authorities alike will ignore 
m granting relief all differences between the computation of the 
income in the two countries due to — 

(flj) Certain expenses being allowed in one country and 
not in the other. 

(i) The allowances for depreciation being higher in one 
country than in the other. 

(c) Depreciation being carried forward in one country 
and not in the other. 

(rf) Losses being carried forward in one country and not 
in the other. 

(c) The fact that assessment is made on the “income 
arising’^ in one country and on “remittances’^ in 
the other. 

(/) The fact that the assessments are based on different 
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[g] Where a Tea Estate is taxed on 40 per cent, of its 
profits in British India on the whole profits in 
Ceylon, there will be only one source of income from 
the Ceylon point of view and the relief allowed in 
each country will be half the lower amount of tax 
ignoring this difference in the basis of assessment. 

(2) No relief can be given unless tax is paid for the same 
year in each country on the source in question, in the first 
year of a business, tax will be levied on its profits in Ceylon but 
not in British India : in the year after a business ceases, its 
profits will be liable to tax in British India but not in Ceylon. 
No relief can be given in these cases. 

C.~-“ANY PERSON/^ 

(1) In Ceylon, the income of married women is treated as 
that of their husbands. If the wife is separately assessed in 
British India, on the same income she will be entitled to relief 
in British India. 

(2) Partnerships . — Ceylon charges tax on individual part- 
ners and not on partnerships at all. No difficulty will arise in 
British India in regard to registered firms. If partners of an 
unregistered firm are assessed in Ceylon and the firm is assessed 
in India, the partners will be entitled to relief in British India 
and direct assessments should be made on them for the purpose. 

SHAREHOLDERS. 

(1) A resident in India has dividends from a Company in 
Ceylon from which Ceylon tax is deducted at source. He is 
assessed in India on those dividends, as may in-certain circums- 
tances happen. 

He will be entitled to relief in India. 

(2) A resident in Ceylon is a shareholder in an Indian 
Company and is taxed on its dividends in Ceylon. The 
Company is taxed only in India. Ceylon will regard him as 
having suffered Indian tax indirectly. He ‘will be entitled to 
relief in India. 

49-A. Where under any of the provisions of this 

T. .... Act, a refund is found to be due to 

Power to set oft .it . /\(*n 

amount of refunds any persoB, the Income-tax (.lincer, 

against tax remaining Assistant Commissioner or Commis- 
payable. . . 

sioner, as the case may be, may, in 
lieu of payment of the refund, set oflf the amount to be 
refunded, or any part of that amount against the tax, if 
any, remaining payable by the person to whom the 
refund is due. 
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Scope. 

Section 49 A gives a general power to make adjustment wlien 
a claim for refund is admissible. Thus when an assessment for 
19a3-a4 is remanded and the tax of Rs. 200 already credited 
stands refundable, the Income-tax Officer during the assessment 
year 1934-35 can set off Rs. 100,’- assessed for that year and 
allow a refund of Rs. 100,- only if so taxed in the remand case. 

The provision has been made for adminstrative convenience 
and expediency. 

49-B. Where through death, incapacity, bank- 
Power of represen- ruptoy, liquidation or other cause, a 
tative of deceased person who would but for such cause 

abled to make elaiiu have been entitled to a refund under 
on his behalf. ajjy pf the provisions of this Act, or to 

make a claim under section 48 or 48-A or 49, is unable 
to receive such refund or to make such claim, bis 
executor, administrator or other legal representative, dr 
the trustee or receiver, as tlie ease may be, shall be 
entitled to receive such refund or to make such claim for 
the benefit of such person or his estate. 

Implications. 

New section 39B provides for the extension of the right to 
receive or claim refunds to the representative of deceased 
persons or person disabled to make claim on his behalf, under 
section 48 or 48-A or 49 of the Act. 

50. No claim to any refund of Income-tax under 
this Chapter shall be allowed, unless it is made 'within 
one year from the last day of the 

cSms“fo?refuad.°^ f which the Tax was recovered 

or before the last day of the financial 
year coiamencing after the expiry of the '"previous 
ycarf^ a9 defined in clause (II) of section 2, in ivhich 
the income arose on which the tax was recovered, 
whichever period may expire later : 

Provided that a claim to refund under section 40 
may be adm died after the period of limUation herein 
jnyAcrthed, ndten the applicant satisfies the Co 7 nmis- 
sioner, or an Assistant Cnininssioncr of income lax 
specially empowered' in this behalf by the Centi^al 
Board of JiCvcmie^ that he had sufficient cause for not 
niablng the claim within such period. 
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Law Of Limitation. 

Section 50 lays down the rules o£ limitation applicable 
to a claim for refund. Such a claim must be made within 
one year from the last day of the year on receipt by the Grovern- 
inent, or such a claim can be made before the close of the 
financial year after the expiry of the previous year as the case 
may be. The Income-tax Officer has no authority to extend 
the period of limitation excepting in the case of non-residents. 
Once claim is put forward, it does not affect when it is decided. 
Date of presentation and not the date of disposal should be 
the criterion of limitation. 

In the case of Baidhanbai Dadu Bhai Kanga, 3 I. T. C. 76, 
it was held that an application for refund made on 22nd March 
1927, for the year ending 1926 was within time. 

Appeal. 

Appeal against any order under section 48 is not main- 
tainable. Section 50 empowers the Commissioner or the 
Assistant Commissioner, specially appointed for this purpose 
by the Central Board of Revenue to exercise the original power 
and such officers may accept the refund petition after expiry 
of the date where the assessse can show ‘"sufficient cause^’ 
within the meaning of section 27. This power is denied to the 
Income-tax Officer as is apparent from the section itself. 

It appears that an assessee should be allowed to prefer 
an appeal against an order refusing refund simply because 
when a petition is filed under section 48, the Income-tax Officer 
is to adjudicate whether refund is allowable or not. Section 33 
gives wide powder to the Commissioner to review any proceed- 
ings which cover the case of refund. Section 31 does not 
■specifically mention that a claim for refund is appealable- But 
where the order is erroneous it is desirable that the Assistant 
Conynissioner should have power to entertain an appeal against 
an order refusing refund. 

“Tax Was RECovErwED^^ 

In Lt the matter of Bhmy dC’ Co. v. Commissioner of Income- 
tax, 50 Mad. 920, it was held by the Madras High Court that 
the words “tax was recovered^^ mean tax was recovered by 
the Government and not tax was refunded to the assessee. 
Similarly in the ease of Amrita lal Gandhi. 2 I. T. C. 4S, the 
Judges were of opinion that the income-tax is ‘recovered when 
the dividend is paid.’^ It has been pointed out to us that this 
interpretation may cause hardship in individual cases where 
there has been delay on the prt of the Income-tax authorities 
iu England in making the i*efund such delay not being due to 
the delault oE the assessee ; we would point out that this hard- 
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ship can only be obviated by an amendment ot section 50 and 
we are of opinion that this should be done by giving 
Income-tax Commissioner power to extend time in suitable 
cases. 

QS-B, Limitation of claims for refund.^ (Section 50. )~ 
Claims for refund arc admissible if made within 12 months 
from the last day of the calendar year in which the tax was 
recovered or before the last day of the financial year commen- 
cing after the expiry of the “previous ycar^^ as defined in section 
2(11) of the Act in which the income arose on which the tax 
was recovered, whichever period may expire later. This limita- 
tion applies also to refunds of double income-tax (section 49 J. 
The date of recovery in this case is, of course, the date of 
recovery of the tax in India. Since however there is often 
very great delay in settling assessments and claims to relief in 
the United Kingdom, provisional claims for double income-tax 
relief unsupported by proof that relief has actually been 
obtained in the United Kingdom may be accepted if presented 
within the limitation period if the assessee definitely under- 
takes to produce such proof as soon as relief in the United 
Kingdom has actually been obtained. When this undertaking 
is punctually fulfilled the claim may be treated as one presented 
in due time. Claims to refund under section 49 may also be 
admitted after the expiry of the prescribed period, if the 
applicant satisfies the Commissioner, or an Assistant Commis- 
sioner specially empowered in this behalf, that he had sufficient 
cause for not making the claim within the period. 

This section should be interpreted as illustrated below in 
dealing with claim for refund of tax on dividends. Ta'king the 
case of a shareholder in a company which declares a dividend 
in January 1929, if he is directly assessed and is a person who 
does not* keep accounts, or whose “previous year^^ is the 
income-tax year, an adjustment can be made whenever ie is 
assessed in the income-tax year April 1929 to March 1930, 
while an application for a refund can also be entertained at any 
time up to 31st December 1930. If he keeps accounts and his 
“previous year^^ runs, say, from October to September, an 
adjustment can be made in the course of assessment during the 
financial year 1930-31. An application for refund can also be 
entertained up to 31st March 1931. Where the shareholder 
keeps accounts on the cash basis, the relevant date is the date 
of receipt and not the date of declaration, and the foregoing 
instructions have to be read subject to this modification. 

50-A. (1) Any person objecting to a refusal of an 

Appeal against refusal Income-tax Officer to allow a claim 
of refund. ^ refund under section 48 or 48- A 
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or 49 or to tlie amount of the refund made in any such 
ease, may appeal to the Assistant Commissioner. 

(2) The appeal shall be presented within thirty 
days of the date on which the refusal of the refund or 
the amount of the refund allowed was communicated to 
the appellant. 

(5) The appeal shall be made in the prescribed 
form and shall be verified in the prescribed manner. 

[ 4 ) The Assistant Commissioner may, after giving 
the appellant an opportunity of being heard, pass such 
orders as he thinks fit. 

Scope. 

Section 50A provides a right of appeal, not previously 
bestowed by the Act against a refusal to make a refund or 
against an order allowing a refund of less than the amount 
claimed. 

PfiOCEDUEE. 

The appeal shall be made in the prescribed form and duly 
verified. Limitation will run after expiry of 30 days from the 
date of communication. The Asst.-Commr. to whom the 
appeal is filed shall give the appellant an opportunity of being 
heard. 



CHAPTER VIII. 

Offences and Penalties. 

FaUure to make 51. If a person fails fails Avithout 

payments or deliver reasonable cause or excuse — 
returns or state- 
ments or allow ins- 
pection. 

(rt) to deduct and pay any tax as required 
by section 18 or under sub-section (5) 
of section 46 ; 

(5) to furnish a certificate required by sub- 
section ig) of section 18 or by section 
20 to be furnished ; 

(c) to furnish in due time any of the returns 

mentioned in section 19 A, section 20 A, 
section 21, section 22, or section 38 ; 

(d) to produce, or cause to be produced, on or 

before the date mentioned in any notice 
under sub-section (4) of section 22, such 
accounts and documents as are referred 
to in the notice ; and 

(f) to grant inspection or allow copies to be 
taken in accordance with the provi- 
sions of section 39, 

he shall, on conviction before a magistrate, be 
punishable with fine which may extend 
to ten rupees for every day during which 
the default continues. 

Scope of Sectio:x 51. 

Section 51 is applicable to cases where there is a failure 
without reasonable cause or excuse ; where this element is 
wanting, prosecution can be made. 

The Income-tax authorities should therefore be cautious not 
to haul up a person before the magistracy when they can 
decide their course of action by asking explanations from such 
person. 
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Section ol does not authorise the Income-tas: authorities 
to prosecute a person for an invalid return or declai-ation which 
is not malafide or wilful — Attorney Oenercd v. Till, 7 T. C. 440. 

It is for the magistracy to determine, if the alleged offence 
complained of, has been committed or not. The jurisdiction of 
the Magistrate is limited, as section 51 specially mentions of 
fine and not of imprisonment ; and in view of the fact, that 
Income-tax Act is a General Act, imprisonment is not contem- 
plated in default of fine- Section 25 of the General clauses 
Act provides realisation of fines in the manner provided by 
sections 63 to 70 of the Indian Penal Code and section 385 of 
the Criminal Procedure Code. 

Income-tax Officer, before whom an offence u, s 51 is commit- 
ted, is not competent to proceed against such person, which is 
alone possible at the instance of the Assistant Commissioner. 

Notes Under Section 51(^?). 

Any person required to make a deduction under section 18 
who fails to do so, may himself, under sub-section (7) be deem- 
ed to be personally in default in respect of the tax ; while 
he is liable to be prosecuted for an offence punishable under 
section 51(a). 

Under Section 51(5). 

Failure to furnish a certificate, e,g„ of dividend and interest 
on securities is punishable under section 51(5). 

Under Section 51(c). 

The obligation to make the return is statutory one and no 
preliminary notice or request from the Income-tax authorities 
is required. Failure to furnish this return is punishable under 
section 51(c) of the Act. But so far as notice under section 
22(2) is concerned there is no obligation on the part of the 
assessee to file a return unless he is served with such a notice- 
If on receipt of such a notice the return is not made by the 
due date, the assessee is liable under section 51(c) of the 
Income-tax Act. 

Under section 51(f?), where an assessee fails to comply with 
the requisition under section 22(4), he is punishable under this 
section. 

The power to inspect and take copies of such registers is 
specially conferred by section 39. No Income-tax authorities 
utilising this special power can be called upon to pay any fee 
for the inspection of copies under the Companies Act under 
section 39. Where inspection is refused, he is punishable 
under section 51(c). 
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A return may be correct and complete, and the I. T. O. can 
make an assessment U; 3 23(1). An incomplete return is none- 
theless a return which may be accepted after scrutiny of ac- 
counts ; but an invalid return is no return and an assessee can 
be made liable u, s 01. Being penalised for an incorrect- re- 
turn does not cast a stigma on the assessee — Lord ^idvocate 
V. A. B, 3 I. T. C. 617. A return or statement which is in- 
correct or contains an innocent omission does not make one 
liable u/s 51 — Attorney General v. Till, 7 T. C. 440. 

Penalty Undee Section 28 — Prosecution. 

Under section 28 where a penalty is imposed for a false 
return, no prosecution should be launched against the assessee 
for the same offence. But this does not mean that where 
penalty has been imposed, prosecution under a different head 
is not permissible. Penalty under one head and prosecution 
under another can be safely started : In the matter of Hussain- 
ally, 43 Mad. 498. 

52. If a person makes a statement in a verification 
mentioned in section 19A, or section 20A, or section 22, 
False statement in Or sub“section (2) of section 26 A, or 
declaration. sub-section (3) of section 30 or sub- 

section (2) of section 32 for sub-section (2) of section 
33A, or sub-section (3) of section 50A, which is false, 
and which he either knows or believes to be false, or 
does not believe to be true, he shall be deemed to have 
committed the offence described in section 177 of the 
Indian Penal Code. 

Scope. 

_ Return filed by an assessee must be verified in the pres- 
cribed form and in the prescribed manner. But in case of 
false veriheation the assessee is punishable under section 177 
of the Indian Penal Code. Similarly any false statement and 
verification in a form of appeal is also punishable. But 
offence under section 52, if any, is committed on the day the 
return IS verified by the party. Verification of untrue state- 
ment IS the essence of offence. A false declaration either in 
the return or in the appellate form under the verification 
clause is simUarly punishable : In the matter of Qatiga Sagar, 
A. I. E. 19_9 All. 919. It applies in terms to false verifica- 
tion made by a person or assessee under certain specified sec- 
tions. A mere talse statement is not sufficient to bring an 
assessee to book u/s 177 I. P. C. It must be known to be 
false. The essence of the offence is his knowledge or belief of 
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falsity. The onus is on the Crown to prove knowledge. A 
Magistrate who takes cognisance of an ofFence u/s 52 must 
have jurisdiction over the place where the verification took 
place — In re : Mahmdmi Pakkiyar Maraka 2 ja}\ 46 I. L. R. 
Mad. 839. 

Where return is not complete, verification of such return 
does not constitute an offence. By ‘not complete^^ is meant 
an invalid return — hi re: Ganga Sagar. 4 I. T. G. 97. 

An offence u/s 52 is of a different nature to an offence 
u/s 51 and an accused cannot be convicted of an offence u/s 51, 
without calling upon him to rneet that charge on Iiis being 
found not guilty of offence u/s 52. Champalal Giriilharihtl, 
A. I R. 1933, N. 358. 

53. (1) A person shall not be proceeded against for 

Prosecution to be at offence under section 51 or sec- 
mstance of Assistant tion 52 except at the instance of the 
ommissioner. Assistant Commissioner. 

( 2 ) The Assistant Commissioner may stay any such 
proceeding or compound any such offence* 

Scope. 

Sanction of the Assistant Commissioner is a condition 
precedent before initiating a prosecution under sections 51 and 
52. Prosecution for other offences do not require any such 
sanction. 

The Assistant Commissioner is competent to compound an 
offence where proceedings have been started and not before 
that. The power of compounding an offence under section 53 
is denied to the Income-tax Officer. 

Compounding Offences. 

Section 53 expressly mentions that the Assistant Commis- 
sioner is alone competent to stay or compound any proceeding. 
The express mention of one thing implies the exclusion of 
another and necessarily the Income-tax Officer has no power to 
compound. But the Assistant Commissioner while compound' 
ing an offence must not extort a sum under coercion or 
intimidation — In re : Ganga Sagar, 4 1. T. C- 97. 

Prosecution. 

Income-tax Officer is a public servant and he is competent 
to prosecute a person who deliberately submits a false return. — 
Yule, P. D. Patel, Advocate v. Croicn, 146 I. C. 653- Where 
one Income-tax Officer makes the assessment and another 
Income-tax Officer files the complaint against the assessce, the 
succeeding Income-tax officer is competent to prosecute as he 
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is a public servant ( Vide, P. D. Patel v- Emperor, A. I. E. 1933 
E. 292). 

54. (i) All particulars eontaind in any statement 
Disuiosuro of in- Diade, return furnished or accounts 

formation by a public or docnineiits produced under the 

provisions of this Act, or in any 
evidence given, or affidavit or deposition made, in the 
course of any proceedings under this Act other than 
proceedings under this Chapter, or in any record of any 
assessment proceeding, or any proceeding, relating to 
the recovery of a demand, prepared for the purposes 
of this Act, shall he treated as confidential, and, not- 
withstanding anything contained in the Indian Evidence 
Act, 1872, no Court shall, save as provided in this Act, 
be entitled to require any public servant to produce 
before it any such return, accounts, documents or record 
or any part of any such record, or to give evidence 
before it in respect thereof. 

(2) If a public servant discloses any particulars 
contained in any such statement, return, accounts, 

documents, evidence, affidavit, deposition or record, 
he shall be punishable with imprisonment which 
may extend to six months, and shall also be liable 
to fine: 

Provided that nothing in this section shall apply to 
the disclosure — 

(a) of any such particulars for the purposes 

of a prosecution under the Indian 

Penal Code in respect of any such 
statement, return, accounts, documents, 
evidence, affidavit or deposition, or for 
the purposes of a prosecution under this 
Act, or 

(b) of any such particulars to any person 

acting in the execution of this Act 

where it is necessary to disclose the 
same to him for the purposes of this 
Act, or 
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(c) of any such, particulars occasioned by ihe 

lawful employment under this Act of 
any process for the service of any notice or 
the recovery of any demand, or 

(cc) of any such particulars occasioned by the 
lawful exercise by a public servant of his 
powers under the Indian Stamp Act, 1899, 
to impound an insufficiently stamped 
document, or 

(d) of such facts to an authorised officer of the 

United Kingdom, as may be necessary 
to enable relief to be given under 
section 27 of the Finance Act, 1920, 
or a refund to be given under section 49 
of this Act : 

Provided, further, that nothing in this section 
shall apply to the production by a public servant 
before a Court of any document, declaration or affidavit 
filed, or the record of any statement or deposition 
made in a proceeding under section 26A, or to 
the ^ving of evidence by a public servant in respect 
thereof : 

Provided, further, that no prosecution shah be 
instituted under this section except with the previous 
sanction of the Commissioner. 

EETCTBirS. 

Returns being confiddential under section 54. the disclosure 
of their contents is an offence punishable by law. Copies of 
such returns are inadmissible in evidence and do not come 
■within the purview of sections 24, 65, 76 and 77 of the Indian 
Evidence Act : In the matter of Anicarali v. Tofaxal AJtamad, 
84 1. C. 487 : A. I. R. 1925 Rang. 64. 

Disclosuee. 

Disclosures under the provisos are justified if there is 
sanction of law behind it ; but the sanction must be from the 
Commissioner. 

Income-tax Recoeds to be kept Confidential. 

While the Act of 1918 merely penalised the disclosure 
by a public servant of the particulare contained in any state- 
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ment or return furnished under the Act section 64 further 
penalises the disclosure of any particulars contained in any 
accounts or documents produced under the Act or in any evi- 
dence given or deposition made in the course of proceedings 
under the Act or in any record of an assessment proceeding 
or proceedings for recovery of a demand, and debars the Courts 
from requiring public servants to produce income-tax records 
or to give evidence respecting the same. 

The proviso to sub-section (2) contains provisions stating 
in what particular cases information may be disclosed. The 
effect of the provisions is that information obtained in connec- 
tion with the assessment of incomes and recovery of the tax 
may _ be disclosed by public servants to such persons only as 
act in the execution of the Act and where it may be necessary 
to disclose the same to them for the purpeses of the Act, or 
in order to, or in the course of, a prosecution or perjury com- 
mitted in connection with proceedings under the Act. Pro- 
viso (c) was inserted mainly for the purpose of extending the 
protection of every action of a public servant in pursuance 
of the provisions of the Act or the rules such as the service 
of a notice by affixture. Apart from these particular cases 
it is essential that all records should be kept strictly conhdential, 
and, in particular, the practice in certain provinces of furnish- 
ing informatian to local authorities, who impose a tax on 
“circumstances and property” or a local income-tax, of the 
detail of assessment made by the Income-tax authorities must 
cease. This prohibition applies equally to furnishing such 
information to other Government departments. (Para 97. ) 

Secondauy Evidence. 

Secondary evidence may be given by assesses of his Income- 
tax return or of assessment order. No certified copies or 
inspection of Income-tax return or of assessment order can 
be given — Bcbidiit v. Shnri) 'cim^ A. L E. 1932 Bom. 292. 



CHAPTER IX. 

Super-tax. 

55. In addition to the income-tax charged for any 
year, there shall be charged, levied and paid for that 

Charge of super-ta^. ^ ^^^spect of the total income of 

the previous year of any ^nd^v^aua^ 
Hindu undivided family, company^ unregistered firm 
or other aBSoeiation of individuals, not being a registered 
firm, an additional duty of income-tax (in this Act 
referred to as super-tax) at the rate or rates laid down 
for that year by Act of the Indian Legislature. 

Provided that, where the proBts and gains of an 
unregistered firm have been assessed to super-tax, 
super-tax shall not be payable by an individual having 
a share in the firm in respect of the amount of such 
profits and gains which is proportionate to his share. 

Super-Tax. 

The provisions of the Act regarding income-tax other 
than those specially excepted in section 5:^ apply also to super- 
tax which is merely, as stated in section 55, “an additional 
duty of income-tax’\ Super-tax is levied at the rates specified 
in the Finance Act. 

The super-tax on companies is levied at a fiat rate on the 
whole of the profits of a company. This tax on companies, 
which takes the place of the tax formerly levied at a graded 
scale of rates on the “undistributed profits'^ of a company, 
is levied on the company as such on account of the special 
privileges which companies enjoy by statute in tlie shape of 
corporate finance and limited liability. No refund on account 
of super-tax on companies is, therefore, allowed to shareholders. 

Apart fram the tax on companies which stands in a class 
by itself, super-tax is levied on a scale of graduated rates. 
While in the case of income-tax the different rates are applied 
to the whole of an assessee's income, the different rates of 
super-tax are levied on successive “slices'^ of income, /. c., on 
the portions of an assessee^s income in excess of certain limits 
or the portions lying between certain limits. 
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Hindu undivided families are taxed for purposes of super- 
tax, as for income-tax purposes, as separate assessees. 

Unregistered firms are also treated as separate assessees. 
Where, however, an unregistered firm itself is not assessed to 
super-tax {e. g,, if its assessable profits are less than Es. 50,000),. 
in that case only is the income which any individual member 
of an unregistered firm receives from the firm included in his 
total income for super-tax. 

Registered firms are not assessed to super-tax, but the- 
shares of partners in registered firms are included in the total 
income of the individual partners on which super-tax is levied 
and similarly the dividends of shareholders received from 
companies are included in the individual income of those share- 
holders. 

The tax is levied on “total income^^ and “total income’^ 
in all cases means exactly the same thing as total income 
calculated for income-tax purposes with the solitary excep- 
tion that where an unregistered firm is itself assessed to super- 
tax, the share of the profits of a member of the unregistered 
firm is excluded from his total income for super-tax purposes. 
(Para 98 of the L T. M.). 

Income-Tax Is A Machinery One. 

The Act is a machinery one in view of the fact that the rate* 
is determined by the Finance Act. 

In the case of Phillip Seddon Mellor v. Commissioner 
of Inmrm--tax, A. L R. 1924 Bom. 361 ; 81 1. C. 489, it was held 
by Chief Justice Macleod that “the actual share which 
Mr. Mellor held in the firm in 1922-23 has nothing whatever 
to do with the assessment for super-tax for the particular 
year, since it could only be based on his total income for the 
previous year, which would only include the profits which are 
actually received for the year ending on September 30, 1921,. 
according to the share he had then in the firm.^^ 

Super-Tax — Partnership With AVipe. 

In^jR ike matter of Ambalal Sarabhal, A. I. E. 1924 Bom. 
S2 : 71 1. C. 699, the Chief Revenue authority made a reference 
to the High Court under section 51 of the Act of 1918 to the 
following effect ; “Whether the agreement dated June 26, 
1916, between Ambalal and his wife Sarala Devi made the 
business of Eoromchand Premchand & Co., a partership firm 
and whether it constituted the said Sarala Devi a partner of 
her husband Mr. ^Ambalal so as to render the business liable 
to be assessed separately to super-tax as an unregistered firm 
as required by sections 3 and 4 of the Super-tax Act, 1920, as 
read with section 12(1) of the Income-tax Act, 1918.'" 
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It was held by the Bombay High Court that ‘‘the real 
reason of the reference seems to be that this is an unusual 
document between husband and wife and that it is difficult to 
accept the idea that they have become partners in law. In 
my opinion, they have become partners by this document 
within the meaning of the Indian Contract Act, and that the 
business of Koromchand Premchand constituted a firm. As 
it is an unregistered firm my answer to the question referred 
to us is in the affirmative/ 

Super-Tax Whether Payable Ox Dividend Whex 
Already Paid By Tee Company. 

In In ihe mattar of Maharaja of Darbhayiga^ 78 I. C. 783 : 
A. I, K. 1924 Pat. 474, Chief Justice Dawson Miller observes : 
^Tt is clear, therefore, that the intention of the Legislature was 
to charge super-tax upon the income of companies as well as 
upon the income of individual shareholders including in the 
income of the latter, the dividends received from the company 
'although they had been charged to super-tax at the flat rate 

of one anna It follows that no exemption can 

be claimed by the assessee from the payment of super-tax in 
respect to the dividends received by him.'^ 

Super-Tax— Accumulated Profits Distributed In The 
Form Of Bonus Share. 

It has been held that distribution in the form of bonus 
share of accumulated profits is not income, profits or gains and 
is, therefore, not chargeable to super-tax. In In the matter 
of Steel Brothers & Co., Lid., A. I. R. 1924 Rag. 327 : 82 Indian 
cases 665, the Commissioner, while making the reference, re- 
marks ‘my opinion is that the decision in BlotVs case, (1921) 
2 A. C. 171, does not apply, the furthermore if the reasoning of 
the majority Lords in Blott^s case be analysed it will be found 
to be fallacious ; and that the present case is governed by the 
Privy Council ruling in Swan Brewery Co. v. The King^ (1914) 
A, C. 231. and that Messrs. Steel are liable to pay super-tax on 
the sum of rupees 28 t lacs, being the value of the bonus shares 
received from the Indo Burma Petroleum Co., Ltd.^^ 

The judgment of Chief Justice Robinson is as follows ; “I 
have given the matter ray careful consideration and in my 
opinion the Swan Brewery case need not be taken to be a 
binding authority on us for the purpose of deciding the present 
reference, because it was a decision based on the special provi- 
sions of a particular Act of Western Australia an opinion in 
which I am supported by a large number of authorities. The 
question before us, therefore, has been decided twice by the 
House of Lords and in each case it has been held, that bonus 
shares, such as were distributed iu this case, are not income, 



438 


THE INDIAN INCOME-TAX ACT 


[S. 55 


profits or gains, and are not, therefore, liable to super-tax 

In iny opinion the transaction must be regarded 

as a -whole, and obvious intention of the Company must be 
taken into account. There never was and was never intended 
to be, any payment at all to the shareholders. No amount 
whatever was taken from the Company or received by the 
shareholders." 

Similarly in the case of Bimiy cO Co.^ Ltd., Mach 82 I. C. 
17, it was held that where surplus accumulated profits are 
capitalized without distribution to the shareholders and new' 
shares were issued to shareholders in the shape of their shares 
in accumulated profits, such new shares are not taxable and 
shareholders cannot be charged with super-tax on the value 
of the new share issued to them. This was in conformity with 
the decision in Blott’s case, distinguishing the case of Swan 
Brewery Co., Ltd. But no exemption could be claimed by 
an assessee from payment of super-tax in respect of dividends 
received by him though the Company has paid the tax. 
raja of Darbhanga, 78 L C. 783). 

Dividends, Bonus Shares And Debentures Etc. 

Ti’hen a company virtually makes a distribution to share- 
holders, under the guise of a loan or similar pretence, it may be 
held -to be income for super-tax purposes in the hands of the 
recipient — Jacobs v. Samson, 8 T. C. 20 and vide also the case 
of Hall V. Commissiomr of Inland Revenue, 5 A. T. C. 154. 

The trend of modern decisions lends colour to the view that 
where the bonus is in some form other than cash e.g,, shares^ 
debentures etc., and there is no option to take it in cash or 
when payment is out of capital or accumulated profits, even if 
there is an option to take in cash, whether exercised or not, the 
amounts in question will not be liable to assessment to super- 
tax— vide Commissioner of Inland Revenue v. Blott,S T. C. 101, 
Commissioner of Inland Revenue v. Fishefs executors, 42 
T\ L. E, 340, Whitmore v. Commissioner Inland Revenue,. 
5 A. T- C. I. ; Commissioner of Inland Revenue v. 'Wright, 
5 A. T. C. 525 and In re Bates, Ch (1928) L. J. N. 456. 

The Calcutta High Court decision in the case of Trustees of 
Late Sir David Yule is on the same line with the decision of 
Fisher’s Executors, 10 T. C. 302. (Vide L T. L. E. 15). 

The above decisions do not apply when the bonus takes the 
form of the distribution of stock etc., in another Company — 
Pool V. G iicirdian Investment Trust, 8 T. C. 167 or when a 
dividend is returned to a Company in payment for shares — 
Roe v. a L R., 8 T. C. 613. 

A surplus on liquidation, even when consisting largely of 
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accumulated profits is not income for the purposes of super-tax 
in the hands of the shareholders — C. I, R, v. Biirrel^ 9 T. C, 27. 

A dividend paid -without deduction of tax out of funds 
which are not liable to assessment to income-tax will not be 
liable to super- tax in the hands of the recipients. — Qimson v. 
a I R, 9 A. T. a 170. 

Dividends generally will be receivable on the day on which 
they are declared, in the absence of special circumstances — 
Mark Huiil v. (7. L J2., 8 T. C, 293 ; and Dimcan v. C. 1. i?., 
8 T. C. 433. 

The Finance Act of 1922, which for the purpose of assess- 
ing super-tax, allows a larger deduction from income in the 
case of Hindu joint family than in the case of an individual, 
contemplates that the larger deduction shall be made only in a 
case of the income of an undivided family in which all the 
co-parceners are interested and not in the case of an impartible 
estate when the income is the sole property of the holder for 
the time being ; I?i the matter of ihiva Prosad Singka^ 4 Pat. 
73 : 82 I. C, 653. In the case of Kishen Kifihore v. Commissio- 
ner of Income-tax, Lahore, 141 1. C. 415, the Lahore High Court 
has held that the rule as to allowances payable to a junior 
member of a Hindu family does not apply to the case of an 
impartible state, which is still a H. U. F. and the holder of 
such estate is to be assessed as the head of the H. U. F. and 
not as an individual for the purposes of super tax. It seems 
that the latter view is more sound. 

Successor Is Not Bound To Pay What Cannot Be 
Lawfully Eecovered From His Predecessor. 

In the case of Begg Sutherland Co., LAL, 82 1. C. 239 : 
23 A. L. J. 685, it was held that there is no provision in the 
Act of 1922 which made a new company liable to super-tax 
for a year for which its predecessor was not liable for super- 
tax. (Attention is invited to the decision in the case of Western 
India Turf Club. 106 1. C. 642, where rate of super-tax relating 
to successor has been discussed). But where an assessee con- 
trols and receives income from family companies he is liable 
to super-tax ; In the matter of Maneckjee Petit, 102 I. C. 49 : 
51 Bom. 372. 

For purposes of surtax the income which an assessee receives 
from shares in a company in any year is the sum actually paid 
to him by the company added to the amount deducted for in- 
come-tax at the standard rate for the time being. The income 
should not be calculated by adding to the sum actually paid 
to him a sum calculated from that actually paid by the company 
as income-tax during the same year and proportionate to the 
assessee^s interest in the company, inasmuch as the company 
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is entitled under tlie rules to deduct from the dividends the tax 
appropriate thereto and the expression “Tax appropriate there- 

moans the tax calculated at the rate prevailing at the date 
of the payment of the dividend that is appropriate to the 
dividend — Hamilton y. Commr. of Inland Revenue, (1931) 100 
L. J. K. B. 693 (O.A.) 

O^te-Man Company, 

Inin the matter of Sir Bhishato Manechjee Petit^l^21 0. 49, 
it has been held that “the court can go into the question as to 
whether the so-called one-man company is really a business 
carried on by the assessce himself for the purposes of avoiding 
payment of tax. The company was not a genuine company 
at all but merely the assessee himself, disguised under the 
legal entity of a limited liability company. The company 
was formed by the assessee purely and simply as means of 
avoiding super-tax and that the company was nothing more 
than the assessee himself. It did no business but was created 
purely and simply as legal entity to ostensibly receive the 
dividends and interest and hand them ever to the assessee as 
pretended loans.^^ 

Demand Notice, 

There is no provision to assess super-tax separately. A 
single demand notice showing income-tax and super-tax payable 
is quite sufiBcient. 

56, Subject to the provisions of his Chapter, the 
Total income for income o£ any individual, 

purposes of super- Hindu undivided family^ company, 
unregistered firm or other associa^ 
tion of individuals, shall, for the purposes of super-tax, 
be the total income as assessed for the purposes of 
income-tax, and where an assessment of total income 
has beconne final and conclusive for the purposes of 
income-tax for any year, the assessment shall also be 
final and conclusive for the purposes of super-tax for 
the same year. 

Super-tax. 

The provisions of the Act regarding income-tax other than 
those specially excepted in section 58 apply also to super-tax 
which is merely, as stated in section 55, “an additional duty 
of income-tax.^^ Super-tax is levied at the rates specified in 
the Finance Act. 

The super-tax on companies is levied at a flat rate on the 
whole of the profits of a company. This tax on companies. 
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which takes the place of the tax formerly levied at a graded 
scale of rates on the ‘‘undistributed profits^^ of a company, is 
levied on the company as such on account of the special 
privileges which companies enjoy by statute in the shape of 
corporate finance and limited liability. No refund on account 
of super-tax on companies is, therefore, allowed to share- 
holders. 

Apart from the tax on companies which stands in a class 
by itself, super-tax is levied on a scale of graduated rates. 
While in the case of income-tax different rates are applied to 
the whole of an assessee^s income, the different rates of super- 
tax are levied on “successive slices^^ of income, on the 
portions of an assessee^s income in excess of certain limits or 
the portions lying between certain limits. 

Hindu undivided families are treated for purposes of super- 
tax, as for income-tax purposes, as separate assessees. 

Unregistered firms are also treated as separate assessees. 
Where, however, an unregistered firm itself is not assessed 
to super-tax (e.g., if its assessable profits are less than Es. 50,000), 
in that case only is the income which any individual member 
of an unregistered firm receives from the firm included in his 
total income for super-tax. 

Registered firms are not assessed to super-tax but the 
shares of partners in registered firms are included in the total 
income of the individual partners on which super-tax is levied 
and similarly the dividends of shareholders received from 
companies are included in the individual income of those share- 
holders. 

The tax is levied on “total income^^ and “total income” in 
all cases means exactly the same thing as total income cal- 
culated for income-tax purposes with the solitary exception 
that where an unregistered firm is itself assessed to super-tax, 
the share of the profits of a member of the unregistered firm is 
excluded from its total income for super-tax purposes. (Para 
98 of the I. T. MO 

Estate Of A Deceased Person. 

There is no provision for the assessment of income-tax in 
the estate of a deceased person. In re : Mitchel v. Macneil, 
103 I. C. 120: 31 C. W. N. 630, Vide also the case of Mr. Ellis 

a Reid (A. 1. R. 1931 Bom. 333). 

Total Income. 

Super-tax is to be determined on total income within the 
meaning of section 16 of the Indian Income-tax Act. 
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Scpee-Tax Paid By The StJEviviifG Paeteees. 

Where the assessee dies before crediting the tax in the 
treasury and the amount of tax is paid by the surviving 
partner, he is not entitled to claim any refund of the 
tax deposited. In the matter of Jlitckel v. Maeneil, 31 
C. W. 630. 

57. (i) In the ease of any person residing out of 
British India who is a member of a 
Non-resident part- registered firm, and whose share of 

s„eh firm is liable to 
super-tax, the remaining members of such firm who are 
resident in British India shall be jointly and severally 
liable to pay the super-tax due from the non-resident 
member in respect of such share. 

(2) Where any person pays any tax under the pro- 
visions of this section on account of another person who 
is residing out of British India., credit shall be given 
therefor in determining the amount of the tax to be 
payable by any agent of such non-resident person under 
the provisions of sections 42 and 43. 

Deduction op Super Tax at the Source. 

One of the exceptions to the general rule that super-tax is 
not deducted at the source is that provided for in section 57. 
That provision is rendered necessary owing to the difficulty 
of obtaining super-tax from non-residents. Section 57(1) 
provides that in order to recover super- tax from the share 
of the profits of a partner in a registered firm, who is not 
resident in British India, the resident partners are themselves 
jointly and severally liable to pay the super-tax due from the 
non-resident in respect of his share. Sub-section (2) authorises 
an Income-tax Officer to require the principal officer of a 
company to deduct super-tax at the rate determined by him 
from the dividends payable to a non-resident shareholder whose 
total income is expected to exceed the minimum amount liable 
to super-tax even if the amount of the dividend or dividends 
payable with the income-tax thereon does not by itself exeeed 
the minimum liable to super tax. This rate must be the effec- 
tive or average rate of super tax; that is to say, first, the total 
amount of super-tax due on the total income must be cal- 
culated ; then the rate is to be arrived at by dividing this total 
super-tax by the total income. That rate is to be notified to 
ill persons paying dividends and they should be required to 
lediict super-tax at that rate from whatever dividends they 
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pay. Sab-section (2) should not ordinarily be resorted to 
where the non-resident shareholder has a duly authorised agent 
in India to whom his dividends are paid and through whom 
he can be assessed to super-tax in the ordinary way under 
section 43 of the Act. But sub-section (2) should be employed 
where special circumstances render it necessary. For example^ 
where a non-resident has resorted to some device by which 
proceedings under section 43 have been rendered infructuous* 
Any such case should be reported by the Income-tax Officer 
concerned through the Assistant Commissioner to the Com- 
missioner of Income-tax whose orders should be taken before 
proceeding under the new section 57(2). Sub-section (3) makes 
the principal officer of a company liable to deduct any super- 
tax due on dividends payable to a shareholder whom he has no 
reason to believe to be resident in British India. The liability 
merely attaches where the amount of the profits or dividends 
payable to the non-resident partner or shareholder together 
with the amount of any income-tax payable by the company in 
respect thereof, is taken by itself, liable to super-tax on the 
assumption that it represents the whole income of the non- 
resident partner or shareholder. It should be observed that if, 
for example, dividends are paid half-yearly and the combined 
amount of the two payments in any year and the income-tax 
thereon exceeds the minimum liable to super-tax though the 
first payment including the income-tax on it taken by itself does 
not exceed it, the principal officer is bound to deduct the super- 
tax on such excess from the second payment. The Act does not 
require the resident partner or the principal officer to obtain 
from the non-resident partner or shareholder a statement of any 
other income that may accrue to him in British India. Where 
there is reason to believe that there is such other income, it will 
be necessary to rely on the provisions of sections 42 and 43 of 
the Act or sub-section (2) of section 57. In the case of com- 
panies, the obligation to deduct applies only to dividends, and 
does not apply to other sums which a non-resident may receive 
from the company by way of the interest on debentures or re- 
muneration such as directors^ fees. If the non-resident is him- 
self assessed through an agent, sub-section (4) provides that the 
amount deducted at the source in this manner shall be taken 
into account in determining the amount payable by him in res- 
pect of any other income. 

In the case of registered firms it should in most cases be 
possible to treat the person who registered the firm as the agent 
of non-resident partner and to require him to disclose the 
whole income accruing in India to such non-resident 
partner. 

Another exception to the general rule that super-tax is not 
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deducted at source is provided in section 58H in respect of an 
employee's total income as determined under section 58J (3). 
(Para 99). 

Super-Tax — ^Deduction At Source From Dividends Op 
Non-Resident Shareholders [Section 57(3)]. 

Sometimes large blocks of shares are registered in the 
names of banks, and are held by them on behalf of the real 
owners for various reasons, though the banks have no proprie- 
tarj”" or beneficial interest therein. The aggregate dividends on 
a block of shares in a single company thus held by a bank may 
exceed the maximum amount exempt from super-tax, though 
the dividends payable to some or all of the real owners indivi- 
dually may not exceed that amount. In such circumstances 
super-tax should not be deducted at source from the dividends 
payable to the bank irrespective of the liability of the several 
real owners of the shares. If, therefore, a bank in such circum- 
stances furnishes the Income-tax Officer, assessing the company 
from time to time with a list giving the names and addresses 
of the real owners of the shares and the number of shares held 
by each, the Income-tax Officer will inform the principal officer 
of the company under sub-section (2) of section 57 of the rate 
of super-tax to be deducted in respect of the dividends payable 
to the bank, or that no super-tax is to be deducted therefrom, 
as the case may be, having regard to the liability of the indivi- 
dual shareholders, (Para 100 of the I. T. M.) 

Scope. 

This section relates solely to the non-residents. It makes 
the resident members of a registered firm primarily responsible 
for the super-tax payable by a non-resident. This practically 
authorises deduction of super-tax at source on dividends pay- 
able by the non-resident. 

In the case of Beminglon Typeimter cO Co., A. I. E. 1928 
Bom. 465, it was held that under the amended sections 57 and 
58 of the Income-tax Act, the appropriate amount of super- 
tax on the dividend of the Indian companies should be deduct- 
ed by the principal officer of each company concerned. 

58. (i) All the provisions of this Act Xrelating to the 

Application of Act chcbTge, assessment^ collection and ve- 
to super-tax. CO very of income-tax except those con- 

tained in section 3, the proviso to sub-section (J) of 
section 7, the second and third provisos to section 8, 
sub- section (2) of section 14, and sections 16, 17, 19, 20, 
21, 48, 58-F and sub-sections (2) and (5) of section 
58-G shall apply, so far as may be, to the charge, 
assessment, collection and recovery of super-tax. 
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(2) Save as provided in subsections {3A), {SB), 
{3C)i and {3D) of section 18, section 57 %and section 
58S, super-tax shall be payable by the assessee direct 

Eule 44. 

All sums deducted in accordance with sub'sections (2} and 

(3) of section 57 shall be paid by the person making the deduc- 
tion to the credit of the Government of India within one week 
from the date of such deduction by remitting the amount to 
the Income-tax Officer concerned or to such Government 
Treasury or branch of the Imperial Bank of India as he may 
direct.^ The person making the deduction shall send at the 
same time to the Income-tax Officer a statement showing the 
name of the non-resident person on whose behalf the tax has 
been deducted, the amount of the tax deducted, the gross amount 
of dividend in respect of which the deduction has been made 
and the period for which the dividend has been paid. 

Supee-Tax Is Not Applicable To Certain Sections. 

(1) Section 3 which relates to charge of income-tax is in- 
applicable. Eegistered firms are not chargeable to super-tax. 

(2) Section 7(1) permitting certain allowances to be made in 
respect of salaries is also not applicable. 

(3) The proviso to section 8 permitting certain allowances 
in respect of interest on securities, has no application for super- 
tax purposes. 

(4) Section 14(2) which relates to the dividends of companies 
receipts by the shareholders, etc., has no application for super- 
tax purposes. 

(5) Section 15 which relates to deduction of Life Insurance 
premium from income-tax, has no application to super-tax. 

(6) Section 17 which allows marginally so far as income- 
tax is concerned, has got no application to super-tax. 

(7) Section 18 which provides for deduction at source in 
respect of certain sources of income and the disposal of such 
deduction and for certificate of deduction are not applicable 
to super-tax. 

(8) Section 19 relating to payment of taxes in cases other 
than those mentioned in section 18 has no application to super- 
tax. 

(9) Section 20 which provides for a certificate by a com- 
pany to shareholders for deductions of income-tax, is not 
permissible. 

(10) Section 21 relating to enforcement as to how returns 
are to be made, has no application. 
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(11) Section 48 which provides for refunds in certain cases 
for computing the total income of non-resident and for denial 
of refund to non-British subjects. 

Supee-Tax And Gtovt. Op India Notification 
Bated 4th April 1931. 

AVhere an assessee has got an income just above the super- 
tax amount, he cannot claim nor the income-tax authorities are 
entitled to give any marginal relief to the assessees. Section 
17 has no application for super-tax purposes. 

But the Governor-General in Council, in exercise of the 
powers conferred by section 60 of the Indian Income-tax Act, 
1922, is plea.s-ed to direct as follows : — 

"VI here owing to the fact that the total income of an as- 
sessee has reached or exceeded a certain limit, he is liable to 
pay super-tax or to pay super-tax at a higher rate, the amount 
payable by him on- account of income-tax and super-tax, shall, 
where necessary, be reduced so as not to exceed the aggregate 
of the following amount, namely — 

{a) the amount which would have been payable on ac- 
count of income-tax and super-tax if his total 
income had been a sum less by one rupee than that 
limit, and 

(i) the amount by which his total income exceeds that 
sum. 

But it is doubtful whether the Governor-General in Council 
is competent by virtue of section 60, to introduce a new matter 
v.e., marginal relief, without amending the substantive section 
58 by legislative enactment. Vkle also notes and Instructions 
regarding the Income-Tax Law and Kulcs under para 17B 
(.ith Edn.). 



CHAPTER IXA. 


Special Provisions Relating to Certain Classes ol 
Provident Funds. 

58A. In this Chapter unless there is anything 
Definitions. repugnant in the subject or" con- 

text, — 

(a) a “recognised provident fund” means a 
provident fund which has been and con- 
tinues to be recognised by the commis- 
sioner, in accordance with the provisions 
of this Chapter ; 

(5) an ‘'employer” means — 

(i) a Hindu undivided family, company, firm or 
other association of individuals of per- 
sons, or 

(it) an individual engaged in a business, profession 
or vocation whereof the profits and gains 
are assessable to income-tax itnder section 
10 or section 11, 

maintaining a provident fund for the benefit of 
his or its employees ; 

(c) an “employee” means an employee participating 

in a provident fund, but does not include 
a personal or domestic servant ; 

(d) a “contribution” means any sum credited 

by or on behalf of any employee out of 
his salary, or by an employer out of his 
own monies, to the individual account 
of an employee, but does not include 
any sum credited as interest ; 

(e) the “balance to the credit” of an employee 

means the total amount to the credit of 
his individual account in a provident 
fund at any time ; 
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(/) the “annual accretion” to the balance to the 
credit of an employee means the increase 
to such balance in any year arising from 
contributions and interest ; 

ig) the “accumulated balance due’^ to an employee 
means the balance to his credit, or such 
portion thereof as may be claimable by 
him under the regulations of the fund, 
on the day he ceases to be an employee 
of the employer maintaining the fund ; and 

(A) the “regulations of fund” means the special 
body of regulations governing the constitu- 
tion and administration of a particular 
provident fund. 

58B. (i) The Commissioner of Income-tax may 

The according and f cord reco^tion to any provident 

withdrawal of recog- tund Which, in his opinion, satisfies 

the conditions prescribed in section 
58C and the rules made thereunder, and may, at any 
time, withdraw such recognition, if in his opinion, the 
provident fund contravenes any of those conditions. 

(2) The Governor General in Council may, at 
his tiseretion, direct the Commissioner of Income- 
tax to refuse to accord recognition to any provident 
fund, or may, at any time, withdraw recognition from 
any recognised provident fund. 

(5) An order according recognition shall take efiTeet 
on such date as the Commissioner may fix in accordance 
with any rules the Central Board of Eevenue may 
make in this behalf, such date not being later than the 
last day of the financial year in which the order is 
made. 

(4) An order withdrawing recognition shall take 
effect from the day on which it is made. 

(5) An employer objecting to an order of the 
Commissioner refusing to recognise a provident fund 
may appeal, within sixty days of such order, to the 
Central Board of Revenue. 
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The appeal shall be in the form and shall be verified 
in the manner prescribed by the Central Board of 
Revenue, 

58C. (i) In order that a provident fund may receive^ 
and retain recognition, it shall satisfy - 
Conditions to be tjjg conditions set out below and any 
nised provident fund. Other conditions Will cli the Governor- 
General in Council may, by rule, 

prescribe — 

(a) All employees shall be employed in India, 

or shall be employed by an employer whose 

principal place of business is in British 
India. 

(b) The contributions of an employee in any 

year' shall he a definite proportion of his 
salary for that year, and shall be deducted 
by the employer from the employee’s salary 
in that proportion, at each periodical pay- 
ment of such salary in that year, and 
credited to the employee’s individual ac- 
count in the fund. 

(c) Subject to the provisions of section 58D, the 

contributions of an employer to the indivi- 
dual account of an employee in any year 
shall not exceed the amount of the contri- 
butions of the employee in that year, and 
shall be credited to the employee’s indivi- 
dual account at intervals not exceeding one 
year. 

(d) The fund shall consist of contributions as 

above specified, of accumulations thereof, 
and of interest (simple and compound), 
credited in respect of. such contributions 
and accumulations, and of securities pur- 
chased therewith, and of no other sums. 

(c) The fund shall be vested in two or more 
trustees, or in the Official Trustee, under a 
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trust which shall not be revocable save 
with the consent of all the beneficiaries. 

if) The employer shall not be entitled to recover 
any sum whatsoever from the fund, save 
in cases where the employee is dismissed 
for misconduct or voluntarily leaves his 
employment otherwise than on account 
of ill-health or other unavoidable cause 
before the expiration of the term of 
service specified in this behalf in the 
regulations, of the fund. 

In such cases the recoveries made by the em- 
ployer shall be limited to the contribu- 
tions made by him to the individual 
account of the employee, and to interest 
(simple and compound) credited in respect 
of such contributions and accumulations 
thereof, in accordance with the regulations 
of the fund. 

(y) The accumulated balance due to an employee 
shall be payable on the day he ceases to 
be an employee of the employer maintain- 
ing the fund. 

(A) Save as provided in clause (y), or in ac- 
cordance with such conditions and res- 
trictions as the Governor General in 
Council may, by rules, prescribe, no portion 
of the balance to the credit of an employee 
shall be payable to him. 

(2) Where there is a repugnance between any 
regulation of a recognised provident fund and any 
provision of this Chapter or of the rules made there- 
under, the regulation shall, to the extent of the re- 
pugnance, be of no effect. 

The Commissioner may, at anv time, require 
that such repugnance shall be' removed from the re- 
gulations of the fund. 
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58D. Subject to any rules which the Governor 
Power to relax General in Council may make in this 
pToy"rt““%on^tribu' the Commissioner may, in 

tibns in certain respect of any particular fund, relax 
the provisions of condition (c) of sub- 
section (i) of section { 8C — 

(а) so as to permit the payment of larger con- 

tributions by an employer to the indi- 
vidual accounts of employees whose salary 
does not exceed five hundred rupees per 
mensem ; and 

(б) so as to permit the crediting by employers 

to the individual accounts of employees 
of periodical bonuses or other contribu- 
tions of a contingent nature, where the 
calculation and payment of such bonuses 
or other contributions is provided for on 
definite principles by the regulations of 
the fund. 

58E. The annual accretion in any year to the 
Annual accretion balance at the cralit of an employee 
deemed to be income participating in a recognised provident 
received. deemed to have been 

received by him in that year anti shall be included in 
his total income for that year, and, subject to the 
exemptions specified in section 58F, shall be liable to 
income-tax and super-tax : 

Provided that, for the purpose of sub-section (.V) 
of section 15, out of such annual accretion only the 
employee’s own contributions shall be included in bis 
total income. 

58F. (J) An employee shfdl not be liable to pay 

Exemption of on- income'-tax on contributions to his 
niiai accretion from individual account in a recognisetl 
income-tiix. provident fund, in so far as the aggre- 

gate of such eoiitrilmtioiis in any year does not exceed 
one-sixth of his salary in that year. 

(2) In the accounts of a recognised provident fund, 
the contributions exempted from income-tax under 
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sub-section (J) and accumulations thereof shall be shown 
separately, and interest thereon shall be calculated and 
shown separately. Such interest shall be exempt from 
payment of income-tax, in so far as it is allowed at a. 
rate not exceeding such rate as the Governor General in 
Council may, by notification in the Gazette of India, fix 
in this behalf. 

58G. (i) Where the accumulated balance due to an 

employee participating in a recognised Provident Fund 
ition of payable, such accumulated 

acc^^Sed^ balance balance shall be exempted from pay- 
from income-tjis and jnent of super-tax except to the extent 
super- ax. amount equal to the aggregate- 

of the amounts of super-tax on annual accretions that 
would have been payable under section 58-E up to the- 
first day of April, 1933, if the Indian Income-tax (Second 
Amendment ) Act, 1933, had come into force on the 
loth., March, 1930. 

( 2 ) Where an employee participating in a recognised 
provident fund has rendered continuous service with hi» 
employer for a period of not less than five years, and the 
accumulated balance due to him becomes payable, such 
accumulated balance shall be exempt from payment of 
income-tax and super-tax, and shall be excluded from 
the computation of his total income : 

Provided that the Commissioner of Income-tax may^ 
allow such exemption and exclusion where the employee- 
has rendered continuous service with the employer for a 
period of less than five years, if, in his opinion, the- 
service has been terminated by reason of the employee’s 
ill-health, or by the contraction or discontinuance of the 
employer's business, or other cause beyond the control of 
the employee. 

(.5) Where exemption from payment of income-tax 
is not allowed under the provisions of sub-section (2), 
the Income-tax Officer shall calculate the total of the- 
various sums of income-tax from the payment of which 
the contributions and interest credited to the employee’s 
imlividual account have been exempted under the provi- 
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sions of siib-seetions {]) ami (2) of section o8F, and 
such total shall be payable by the employee, in addition 
to any other income-tax for which he may be liable for 
the year in which the accumulated balance due to him 
becomes payable. 


58H. The trustees of a recognised provident fund. 

Deduction at 0*^?^ Perfn authorised by tlie 
source of income-tax regulations of the fund to make pay- 

fa^S'baiance^due'^’^' accumulated balances due to 

employees, shall, at the time an accu- 
mulated balance due to an employee is paid, deduct 
therefrom any income-tax payable under sub-section (2) 
of section 58Gr and any income-tax and super-tax payable 
on an employee’s total income as determined under sub- 
section (5) of section 58 J, and sub-sections (4) to (9) of 
section 18 shall apply as if the sum to be deducted were 
income-tax payable under the head “salaries.” 


581. (i) The accounts of a recognised provident 

Accounts of recog- shall be maintained by the 

•nised provident trustees of the fund and shall be in 
such form and for such periods, and 
shall contain such particulars as the Central Board of 
Eevenue may prescribe. 

(2) The accounts shall be open to inspection at all 
reasonable times by Income-tax authorities, and the 
trustees shall furnish to the Income-tax OfBcer such 
abstracts thereof as the Central Board of Revenue may 
prescribe. 


58J. (i) Where recognition is accorded to a provi- 

rr . . 4 ! 1 - 1 dent fund with existing balances, an 

Treatment of bal- , i n , i c j.i c i 

ances in newly re- account shall be made ot the tund up 

cognised provident Qgy before the day on which 

““ the recognition takes effect, showing 

the balance to the credit of each employee on such day, 

and containing such further particulars as the Central 

Board of Revenue may prescribe. 

(2) The account shall also show in respect of the 
balance to the credit of each employee the amount thereof 
which is to be transferred to that employee’s account in 
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the recognised provident fund, and such amount (herein- 
after called his transferred balance) shall be shown as 
the balance to his credit in the recognised provident fund 
on the date on which the recognition of the fund takes 
effect, and sub-sections (5) and (4) shall apply thereto. 

Any portion of the balance to the credit of an 
employee in the existing fund which is not transferred 
to the recognised fund shall be excluded from the 
accounts of the recognised fund and shall be liable to 
income-tax and super-tax in accordance with the provi- 
sions of this Act other than this Chapter. 

(3) Subject to such rules as the Central Board of 
[Revenue may make in this behalf, the Income-tax Officer 
shall make a calculation of the aggregate of all sums- 
comprised in a transferred balance which w'ould have 
been liable to income-tax if this Chapter had been in 
force from the date of the institution of the fund, with- 
out regard to any tax which may have been paid on any 
such sura, and such aggregate (if any) shall be deemed 
to be income received by the employee in the year in 
which the recognition of the fund takes effect, and 
shall be included in the employee’s total income for that 
year ; and, for the purposes of assessment, the re- 
mainder of the transferred balance shall be disregarded, 
but no other exemption or relief, by way of refund or 
otherwise, shall be granted in respect of any sum 
comprised in such transferred balance : 

Provided that, in eases of serious accounting diffi- 
culty, the Commissioner shall have power, subject to 
the said rules, to make a summary calculation of such 
aggr^ate. 

(4) Notwithstanding anything contained in con- 
dition (/i) of sub-section (i) of section 5SC, an employee, 
in order to enable him to pay the amount of tax 
assessed on his total income as determined under sub- 
section (3), shall be entitled to withdraw from the 
balance to his credit in the recognised provident fund, 
a sum not exceeding the difference between such amount 
and the amount to which he would have been assessed 
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if the transferred balance had not been included in 
his total income. 


(5) Nothing in this section shall affect the rights 
of the persons administering an unrecognised provident 
fund or dealing with it, or with the balance to the 
credit of any individual employee, before recognition 
is accorded, in any manner which may be lawful. 

58K. (1) Where an employer who maintains a 

Treatment of fund provident fund (whether recognised 
trasferred by em- or not) for the benefit of his em- 
ployer to trustee ploy ees and has not transferred the 

fund or any portion of it, transfers such fund or portion 
to trustees in trust for the employees participating in 
the fund, the amount so transferred shall be deemed to 
be of the nature of capital expenditure . 

(2) When an employee participating in such 
fund is paid the accumulated balance due to him 
therefrom, any portion of such balance as represents 
his share in the amount so transferred to the trustee 
(without addition of interest, and exclusive of the 
employee’s contributions and interest thereon) shall 
be deemed to be an expenditure by the employer within 
the meaning of clause {ix) of sub-section (2) of section 
10, incurred in the year in which tlie accumulated 
balance due to the employee is paid. 


58L. (i) All rules made under this Chapter 

shall be subject to the provisions 


Provisions relating 
to rules. 


of sub-sections (4) and (5) of sec- 
tion 59. 


(2) In addition to any power conferred by this 
Chapter, the Governor General in Council may make 
rules — 

(а) prescribing the statements and other in- 

formation to be submitted with an applica- 
tion for recognition ; 

(б) limiting the contributions to a recognised 

provident fund l>y employees of a com- 
pany who are shareholders in the com- 
pany ; 
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(e) providing for the assessment by way of 
penalty of any consideration received by an 
employee for an assignment of, or creation 
of a charge upon, his beneficial interest 
in a recognised provident fund ; 

(«?) determining the extent to and the manner 
in which exemption from payment of in- 
come-tax and super-tax may be granted 
in respect of contributions and interest 
credited to the individual accounts of 
employees in a provident fund from which 
recognition has been withdrawn ; and 
{e) generally, to carry out the purposes of this 
Chapter and to secure such further con- 
trol over the recognition of provident funds 
and administration of recognised provident 
funds as he may deem requisite. 

58M. This Chapter shall not apply to any pro- 
Appiication of this vident fund to which the Provident 
Chapter. Funds Act, 1925, applies. 

Statement Op Objects And Kbasons. 

The object of this is to give as far as possible the same relief 
in respect of income-tax to contributions made to private 
provident funds maintained by commercial and other em- 
ployers as is now given in respect of the Life’ Insurance pre- 
mium. This concession is proposed to be given in order to 
encourage thrift. 

Broadly speaking the form that the concession 

will take is that of exemption from income-tax of contributions 
made both by the employer and by the employee in so far as 
those contributions do not exceed one-sixth of the employee’s 
salaries. It is to be noted that it is not intended to double 
the total relief which can he claimed by any individual, and if a 
subscriber to a provident fund is also paying an annual Life 
Insurance premium, he will only he entitled to claim income- 
tax relief in respect of the latter to the extent that the joint 
contributions to the provident fund fall short of one-sixth of 
his total income. The concession will be restricted to pro- 
vident funds which are subject to irrevocable trusts and other- 
wise conforms to the conditions laid down in this. 

Section 58B relates to the grant and withdrawal of recogni- 
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tion of a fund which will vest to the Commissioner of Income- 
tax. 


Appeal. 

Where the Commissioner of Income-tax refuses to accord 
recognition to a provident fund, the party aggrieved may t)refer 
an appeal to the Central Board of revenue against the order 
of such refusal within 60 days of such order. 

Section 58C imposes certain conditions which must be 
satisfied by a recognised provident fund. 

(1) All employees must be employed in India or must be 
employed by an employer having principal place of business 
in British India. 

(2) That the employee's contributions must be a definite 
proportion of his salary. 

(3) That the employer's contributions must not exceed the 
amount of contribution of the employee. 

(4) That the fund shall consist of contributions, of accu- 
mulations, therefor, and of interest as well. 

(5J The fund shall vest in two or more trustees under an 
irrevocable trust. 

(6) That the employer shall not be entitled to recover any 
sum from the fund except in the cases of dismissal of the 
employee for his misconduct or when he resigns before the 
expiration of the term of service. 

(7) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee. 

58D gives power to relax restrictions imposed on the em- 
ployer under section 5SC. This section authorises that the 
Commissioner may permit the payment of larger contributions 
by an employer to the indi^^idual accounts of employee whose 
salary does not exceed Rs. 500 per month. 

Section 58F relates to exemption of annual accretion from 
income-tax although such annual accretion shall be included 
in his total income and shall be liable to income-tax and super- 
tax subject to the exemption under section 58F. 

Section 58G relates to exemption of accumulated balance 
from income-tax and super-tax where an employee has ren- 
dered continuous service with his employer for a period of not 
less than 5 years. The Commissioner may grant the exemption 
even where the service is for a period less than 5 years. 

Section oSH entitles the trustee the time wdicn an accu- 
mulated balance due to an employee is paid, to deduct at source 
of income-tax payable on accumulated balances due. 
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Section 581 relates how accounts of recognised provident 
funds are to bo maintained- 

Section 58J refers to treatment of balances in newly recog- 
nised provident funds. 

Section 58K provides that where an employer maintains a 
provident fund for the benefit of his employees and transfers 
the same to trustees in trust, the amount so transferred is a 
capital expenditure within the meaning of section 5SK. 

Section 5SL refers to provisions relating to rules. These 
rules must be published in the Gazette of India before any 
eflect is to be given. 

Section 58M, This chapter is not applicable to any 
provident fund to which the Provident Funds Act, 1925, 
applies. 

Excmpiioii of^'rccognisetV’ Provident Funds . — Besides the 
Provident Fiincls mentioned in paragraph 20, Provident Funds 
maintained by Gm])Ioyers [section 5S-A (ft)] which conform to 
the conditions laid down in section 5S-C of the Act inserted by 
the Indian Income-tax (Provident Funds Eelief) Act, 1929, 
enjoy certain privileges in respect of income-tax subject to 
certain conditions. The main conditions to 'which such 
Provident Funds must conform in order to secure these con- 
cessions are : — 

(1) that the funds shall be vested in two or more trustees 

or in the Official Trustee under an irrevocable 
trust ; 

(2) that the employer shall not be entitled to recover 

any sum whatsoever from the Fund except where 
the employee is dismissed for misconduct or volun- 
tarily leaves employment without adequate reasons; 

(3) that in any case such recoveries shall be limited to 

the contributions made by the employer himself ; 

(4) that the subscriptions of the employees and the 

contributions by the employer shall be regular 
and not casual ; 

(5) that the employers^ contribution should not exceed 

the employees^ subscription as a rule, and 

(6) that the employee shall be employed in India or the 

principal idace of business of the employer shall be 
in British India. 

The income-tax concessions are : — 

[a) contributions to a recognised Provident Fund both 
by the employee and the employer taken together 
shall be exempt from income-tax but not from 
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super-tax up to l-6th of the omployee^s annual 
salaiy. In addition, an employee can obtain under 
section 15 (1) rebate of inconu‘-tax on insurance 
premia^ subject to the limit laid clown in S(‘etion 15 
(8). If in any Fund the contributions made by an 
employee and the employer exceed the -/.tli liitiit, 
the excess contributions and the interest tii<‘reon 
tojrether with interest in (-xeess of the preserifieil 
maximum (at present r> p(‘r cent.) will be liable to 
tax ; 

ih) income on the investments held by the Fund is also 
exempt from income-tax ; 

(c) the accumulated balance due to an employee which 
includes interest on contributions — is also exempt 
from income-tax and super-tax and is not to be 
included in computation of the total income, 
provided the employee has renthu’ed continuous 
service with his employer for not loss than five 
years. The Commissioner has also power in 
certain circumstances to allow the exemption even 
when the service rendered is less than this period. 

The contributions made by an employer to the individual 
accounts of his employee in a recognised Fund, h'ss recoveries, 
if any, under the provisions of section oS-C (1) (fh are to be 
allowed as an item of expenditur(Minder seelion U) (2) (m*J of • 
the Act, as the Fund is an irrevocable trust. 

Bccognition of Provident Funds ami ivithdrairal of recogni- 
tion. (Section 5S-B.) — The Commissioner of Income-tax may 
accord recognition to any Provident Fund which, in his opinion 
satisfies the conditions prescribed in section 5S-C and the 
Indian Income-tax (Provident Funds Relief) Rules. An 
employer objecting to an order of the Commissioner refusing 
to recognise a Provident Fund may appeal, within GO days of 
such order, to the Central Board of Revenue in tlie form pres- 
cribed in the Indian Income-tax (Provident Funds Relief) 
(Central Board of Revenue) Rules. 

There is no specific provision in the Act or Rules for an 
appeal against icithdrairal of recognition by the Commissioner, 
but such an appeal should be allowed subject to the same 
conditions as are applicable to an appeal against an order of 
the Commissioner refusing recognition. The Government of 
India have reserved the power to withhold or withdraw recog- 
nition from any provident funds i_sectioii 5.S-B (2)]. 

Conditions to be satisfied Inj rerognised Provident Famh. 
(Sectio)ts 58-C and — Investment of fnnds . — A r(‘eognised 

provident fund consists of contributions by employers and 



400 


THE INDIAN INCOME-TAX ACT 


[S. 58F 


employees, accnmnlations, interest thereon and securities 
purchased therewith and no other sums. So long as the ‘trans- 
ferred balance'' [section 58-J (2)] and the employees' contri- 
butions, interest thereon, etc., are not invested, the fund will 
consist solely of subscriptions, accumulations and interest 
thereon. If any part of the fund is deposited in the employer's 
own concern, and the employer gives the Trustees a promissory 
note therefor the note may be considered to be a “security" 
within the moaning of section 51-C (1) (d). So far as the trans- 
ferred balance of a fund is concerned, there is no restriction 
as to the manner in which it should be held or invested. It 
may be utilized in tlie employer's own business, or deposited in 
a bank or invested in “securities” in the widest sense of the 
term. The same is true of the employer's contributions subse- 
quent to recognition and the interest thereon and on the accu- 
mulations of such interest. The employees' contributions 
subsequent to recognition and the interest thereon and on 
accumulations of such interest must be invested in. the secu- 
rities of the nature described in section 20 (a), (b\ (c), (cf) or [e) 
of the Indian Trusts Act, 1882, and payable in respect of both 
capital and interest in British India. 

A reasonable interval should be allowed to the trustees to 
accumulate the contributions collected before requiring their 
investment as above. 

A fund is not rendered ineligible for recognition by the fact 
that it can be closed or wound up at will by the employer or 
the Trustees, provided that it is not revocable otherwise than 
in accordance with section 58-C (1) (e). 

The fact that a fund receives donations, for example from 
retiring partners, should not be held to render it ineligible 
for recognition. 

Apjinciatiou ami depreciation in secinnties belonging to 
recognised provident funds. — In certain Provident Funds it is 
the practice to revalue the securities held at the end of each 
hnancial year and to take the appreciation and depreciation 
thus ascertained into consideration before allocating to the 
members their share of the annual profit. This practice does 
not render the funds ineligible for recognition. Plus and 
minus entries relating to such appreciation or depreciation 
should bo made in the remarks column of the Form of account 
prcscribtrd in rule 13 of the Indian Income-tax (Provident 
Funds Selief) (Central Board of Eeveime) Rules (Part II of 
the llaniialj. Such appreciation or depreciation need not be 
taken into account in determining the rate of interest under 
section 58-F (2). 

The appreciation of securities itself cannot directly come 
into the computation of the employee's total income or be 
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liable to tax at any time. Though it is a form of accumulation 
ot contributionSj it is also not income but an increase of 
capital. 

i 7 ) recognised provident funds, [Section oH-C 

\1) (fljJ.~'The only amounts that an employer is allowed by the 
Act to recover from a recognised Provident Fund are his own 
contributions to the account of a dismissed employee or an 
employee voluntarily leaving his employment as stated in 
section .'.8-0 (Z) (f) and of interest on such contributions. If the 
rules of any fund provide for forfeitures to the employer of any 
other ^ monies — for example of a dismissed employee's own 
contributions and the interest thereon, this provision is re- 
pugnant to section 5S-C (i) (/*) and readers the fund ineligible 
for recognition. 

A provision for the forfeiture to the fuid in certain cir- 
cumstances (e, g. assignment of employee's interest, an employee 
leaving service to take employment under a rival) of so much 
of the amount standing to the credit of an individual employee 
as is in no circumstances recoverable by the employer, under 
clause (f) of sub-section (i) of section 5S-C of the Act, does 
not render the fund ineligible for recognition under that 
sub-section. 

Such amounts represent accumulations of sums credited 
out of the employee's salary with interest thereon, and it is 
clear that these amounts are within the language used in 
clause^ id) of sub-section (1) of section 5S-C, read with the 
definition of “contribution^^ in clause {(!] of section 5S-A. The 
effect of clause (g) of sub-section (2) of section 58-C is not to 
require that so much of the balance at the credit of an in- 
dividual employee as is not recoveable by the employer under 
clause (/) should be payable to the employee. It requires 
the accumulated balance due to the employee to be pay- 
able to the employee, and the definition of “accumulated 
balance diie^^ in clause (g) of section 58-A expressly recognises 
the possibility that by the regulations of a fund any part of 
the balance to the credit of an employee may be excluded 
from the amount claimable by him and therefore from tlie 
accumulated balance due for the purposes of clause (g) of sub- 
section fJJ of section 58-C. 

While therefore recoveries by the arc governed 

by clause (f) of sub-section /I) of section 5S-C, forfeitures to 
the finid^ve left by the Act to be governed by the regulations of 
the fund, so that no provision in the regulations of tlio finals 
for the forfeiture to the fund of any p.art of the bulauee to the 
credit of the individual employee w'ili render the fund ineligible 
for recognition. 
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The inclusion in the rules of a provident fund of api'ovision 
for the payment of forfeited amounts of an individual member 
to his wife and family does not render the fund ineligible for 
recognition. The definition of the expression “accumulated 
balance dne^^ to an employee which is set out in section 58-A 
makes it plain that the amount which is payable to the employee 
is not necessarily the equivalent of the total of his contribu- 
tions, the employer's contributions and the interest which has 
accnraulated thereon ; and the provisions of clause (g) of 
section 58-C, read with this definition of the “accumulated 
balance due"^ are not inconsistent with the payment to a 
third party of forfeited amounts, although the circumstances 
in -which the employer can himself take these amounts are 
limited by clause {h) of section 58-C. 

The inclusion in the regulations of a provident fund of a 
provision for the forfeiture to the fund of the accumulated 
balance due to an employee who dies without heirs also does 
not make the fund ineligible for recognition. Such forfeiture 
to the fund does not put anything into the fund, because what 
is forfeited to the fund is already in the fund. As the act of 
forfeiture does not put any sum at all into the fund, it cannot 
be held to put into the fund any sum other than the contribu- 
tions, si)ecit]ed in section 58-C(l) id). The question of the 
validity of a regulation forfeiting to the fund the accumulated 
balance due to an employee who dies intestate and without heirs 
does not arise, as the existence of such a regulation, whatever 
it may be worth, does not affect the composition of the fund 
for purposes of clause (d) of sub-section (i) of the same 
section. 

Payment of aecumidnted halmices of recognised 'providmt 
ficmls to employees discontinuing participation. {Section 58-C 
[l) (g) find (li )']. — If an employee wdio is a. subscriber to a 
recognised provident fund, the membership of which is optional, 
decides to discontinue his membership of the fund while not 
resigning his employment, he is entitled to claim repayment 
of the accumulated balance at liis credit, under section 58-C (1) 
ig) of the Act. Under section 58-A fe) of the Act, an “employee^^ 
means an employee participating in a provident fund. Thus 
a person who discontinues his participation in a fund “ceases 
to be au employee” within the meaning of section 58-C (I) (g) 
and is, theivtore, entitled to claim payment of the accumulated 
balance due to him. 

A private provident fund, participation in wliich is 
optional, is not qualilied for recognition unless the rules confer 
on the participants the right to receive payment of the accu- 
mulated balance whenever partieip>atioii is discontinued. 

Ihvognised Frovidiut Funds of businesses icith principal 
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place out of I ml in. {Sect-mi (J) (/y)].— If a concern has its 

principal place outside British India, the Provident Fund of 
the employees of its British Indian business, if it is to be 
“recognised”, should be kept separate and must conform to the 
conditions imposed by the Act and the rules tliereundor. The 
expression “all employecs^^ occurring in section 5S-C (I) (a) 
refers to “all employees subfuribing to the Fund” and not to 
all employees of the particular employer. If a concern has 
its principal place of business in British India, there is no 
objection to the foreign staff—that is the staff outside British 
India — subscribing to the Provident Fund. They will not get 
any rebate of tax on the monthly contributions since their 
salaries having been earned outside British India will not be 
taxed but they will get the advantage of the exemption from 
income-tax of the interest on the investments of the Fund. 

Interest on acctnnf dated Imlance in recognised provident 
funds. [Setiion — ^Interest on accumulations in recog- 

nised provident funds is exempt from income-tax but not from 
super-tax up to a rate to be fixed by Government which ia f> 
percent, at present. In some funds, a provisional rate of 
interest is allowed to the employees in the first instance and 
the difference between the interest actually earned by the 
fund and the provisional rate so allowed is distributed !x*tween 
the employees on a basis which has some regard to the length 
of service of the employees. In such cases, tlie interest credited 
to the individual accounts should be exempted in so far as the 
average interest earned by the fund as a whole does not exceed 
the prescribed rate of interest. 

Interest on sums credited to an employee’s account in a 
recognised Provident Fund, which sums represent his share of 
the appreciation in the value of the securities held by the Fund, 
is to be regarded as interest within the meaning of sections 
58-A (/) and 58-<J (i) (d). 

Jnterpretaimi ofsalarif in rehtiion io recognised provident 
funds. [Section o8-F (ill — ^That the expression “salary’^ as 
used in Chapter IX-A of the Act does not embrace everything 
taxable under the head “siilaries” in accordance with sub- 
section (i) of section 7, is obvious from clause (/>) of sub-section 
(i) of section jS-C read with clause (h) of section ,Ts-D. For 
the purposes of Chapter IX-A, “salary” includes so much only 
of an employee’s remuneration as is of a s^jeehic^ mont-tary 
amount and is payable periodically. It includes “salary" (in 
the more general sense in wdiieh that expression embraces 
“wmges”) wdiieli is received by any categcay of employees other 
than those excluded in clause (c) of section 

Arcounts of recognised provident funds, {Sediuns Js-A 
and — The accounts of recognised provident funds are to 



404 


THE INDIAN INCOME-TAX ACT 


[S. 58K 


be maintained in the form prescribed in the Indian Income-tax 
(Provident Funds Eelicf) (Central Board of Revenue) Rules. 
If a concern has several branches, the annual abstracts of the 
provident funds accounts should be sent by the employer to all 
Income-tax Officers who are responsible for assessing the 
employees. 

The accounts to be made under the provisions of section 
58-J must show in respect of every employee the particulars 
given in rule 8 of the Indian Income-tax (Provident Funds 
Relief) (Central Board Revenue) Rules. 

Treatment of a fund iransf erred by emplotjerto trustees, 
(Section 58-K ). — Any sum transferred by an employer before 
coming into force of the Indian Income-tax (Provident Funds 
Relief) Act, 1929, to the Provident Fund of his employees 
which has been converted into an irrevocable trust is a per- 
missible deduction in assessing the profits of the employer. 
Sub-section ( J] of section 58-K operates with reierence to any 
assessment made after the coming into force of the Prodivent 
Funds Relief Act XII of 1929 uhenerer the conditions necessary 
to its operation are satisfiecL The conditions necessary to its 
operation are that it can be predicated of the employer : — 

(a) that he maintains a Provident Fund for the benefit of 

his employees. 

(b) that he has not transferred the Fund or relevant 

portion thereof, 

(c) that he transfers the Fund or relevant portion. 

The use of the perfect tense in the definition of condition 
(6) and of the present tense in the definition of condition (c) 
shows that these conditions cannot be satisfied by any employer 
who, having already transferred the Fund or relevant portion 
before the Provident Funds Relief Act came into force, was 
not when the Act came into force in the position of not having 
transferred it, and was therefore not in a position to transfer it. 

It must not be overlooked that while an employer who has 
effected a transfer before the coming into force of the Provi- 
dent Fund Relief Act will not suffer the loss resulting from 
the operation of sub-section (1) of section oS-K, he will as a 
corollary not enjoy the benefit resulting from the operation of 
sub-section (2) of that section. 

Employers^ subscriptions to an unrecognised provident 
fund may be treated as business expenses if the conditions laid 
down in paragraph 49 are satisfied. Lump transfers of accumu- 
lated subscriptions, with or without interest thereon, made after 
the Provident Funds Relief Act, 1929, came into force, are 
governed by section 58-K which is specifically made applicable 
to unrecognized as well as to recognized funds. 



CHAPTER X. 

Miscellaneous 

59. (2) The Central Board of Revenue inay> subject 

Power to make rules. Governor General 

in Council, make rules for carrying 
out the purposes of this Act and for the ascertainment 
and determination of any class of income. Such rules 
may be made for the whole of British India or for such 
part thereof as may be specified. 

(2) Without prejudice to the generality of the fore* 
going power, such rules may — 

{a) prescribe the manner in which, and the proce- 
dure by which, the income, profits and gains 
shall be arrived at in the case of — 

(i) incomes derived in part from agriculture and 

in part from business ; 

(ii) insurance companies ; 

(iii) persons residing out of British India ; 

(S) prescribe the procedure to be followed on appli- 
cations for refunds ; 

(c) provide for such arrangements with His 
Majesty’s Government as may be necessary 
to enable the appropriate relief to be grant^ 
under section 27 of the Finance Act, 1920, or 
under section 49 of this Act ; 

{d) prescribe the year Tvhich, for the purposes of 
relief under section 49, is to be taken as cor- 
responding to the year of assessment for the 
purposes of section 27 of the Finance Act, 
1920 ; and 

(e) provide for any matter which by this Act is to 
be prescribed. 
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(3) In cases coming under clause (a) of sub-section 
(2), where the income, profits and gains liable to tax 
cannot be definitely ascertained, or can be ascertained 
only with an amount of trouble and expense to the 
assessee which, in the opinion of the Central Board of 
Revenue, is unreasonable, the rules made under that 
sub-section may — 

(ffl) prescribe methods by which an estimate of 
such income, profits and gains may be made, 
and 

(h) in eases coming under sub-clause {i) of clause 
{a) of sub-section (2), prescribe the propor- 
tion of the income which shall be deemed 
to be income, profits and gains liable to tax, 
and an assessment based on such estimate or pro- 
portion shall be deemed to be duly made in 
accordance with the provisions of this Act, 

The power to make rules conferred by this 
section shall, except on the first occasion of the exercise 
thereof, be subject to the condition of previous 
publication. 

(5) Rules made under this section shall be published 
in the Gazette of India, and shall thereupon have eflfect 
as if enacted in this Act. 

60. (i) The Governor General in Council may, by 
notification in the Gazette of India, make an exemption. 
Power to make es- reduction in rate or other modifiea- 
emptious, etc. jjj respect of income-tax in 

favour of any class of income, or in regard to the whole 
or any part of the income of any class of persons. 

(2) Where, by reason of any portion of an assesssee’s 
salary being paid in arrears or in advance, [or by reason 
of his having received in any one financial year salary 
for more than 12 months,] his income is assessed at a 
rate higher than that at which it would otherwise have 
been assessed, the Governor General in Council may 
grant such relief as he may think fit. 

Reuep Ix Respect Of Ixcome-Tax Feosi Saeaey. 

The provision for granting relief under sub-section (2) of 
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section 60 was made by Act XXII of 1930 in order provide 
for cases of hardship which occur occasionally'’. 

Exemptions. 

In addition to the exemptions mentioned in section 4(3), 
the following further exemptions have been made by the 
Governor General in Council in exercise of the powers con- 
ferred by section 60 of the Act. 

The following classes of income shall be exempt from the 
tax payable under the said Act and they shall not be taken 
into account in determining the total income of an assessee 
for the purposes of the said Act ; — 

(1) The official allowance which an agent of a Prince or 
State in India, who has been duly accredited to represent the 
Prince or State for political purposes in any place within the 
limits of British India, receives as such agent in British India 
from the Prince or State, and the official salaries and fees 
received in India from their Governments by foreign Consuls, 
whether de carriers or not and whether foreign or British 
subjects, and by representatives and consular employees 
(whether foreign or British subjects) who are members of a 
permanent consular service. 

(The latter portion of this exemption applies only to salaries 
and fees received from their Governments and not to any other 
income, profits or gains, accruing or arising to them or received 
by them in British India). 

(1-A). Sums paid in pursuance of Article 3 of the agreement, 
dated the ITth August, 1825, between the British Government, 
and the king of Oudh. 

( L-B). Income derived from Buatax defined in clause (C) of 
section 2 of the Teri Duer Regulation 1902. 

(2) The salary and allowances paid by a State in India 
during the period of deputation to any person deputed by the 
State for training in British India. 

(3) Scholarships granted to meet the cost of education. 

(4) Such portion of the income of a member of His Majesty’s 
Xaval, Military or Air Forces, British or Indian, or of the 
Royal .Indian Marine as is compulsorily deducted from his salary' 
by the orders or with the approval of Government for payment 
to a mess, wine or band fund. 

( n) The allowances attached to — 

The Victoria Cross ; 

The Order of British India ; 

The Indian Order of Merit. 

(5- A) The interest on Government securities held by or on 
behalf of, Ruling chiefs and Princes of India, as their private 
property. 
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(6) Jmigi Imms awarded to Indian officers, Indian other 
ranks and followers in respect of services in the Great War. 

(7) Deleted. 

(8) The yield of Post Office cash certificates. 

(9) The interest on deposits in the Post Office Savings 
Bank. 

(10) The income of a University or other educational 
institution existing solely for educational purposes and not f oi' 
purposes of profit. 

(11) The salary of His Majesty^s Trade Commissioners in 
India. 

(12) The salary of the Canadian Trade Commissioner in 
India at Calcutta. 

(13) The salary of the Trade Commissioner in India of 
the United States of America, and of any members of his staff 
who are citizens of the U. S. A. and have been detailed for 
duty with the said Trade Commissioner by the Government of 
the said States. 

(13A) The salaries of the correspondent of the Interna* 
tional Labour Office, New Delhi and his staff. 

(14) The gratuities which are granted to officers and others 
in respect of wounds or injuries received either in action or 
in the performance of duty otherwise than in action in His 
Majesty^s- Naval, Military or Air Forces, British or Indian 
or in the Auxiliary Force, India, or in the Indian Territorial 
Force or in the Royal Indian Marine. 

(15) The gratuities which are granted to the widows^ 
children or other relative of officers and others who are killed 
in action or suffer violent death due directly or wholly to war 
service, are killed or died of injuries sustained on flying duty 
or while being carried on duty in air craft under proper autho* 
rity, or die within seven years from wounds or injuries so re* 
ceived. 

(16) Retiring gratuities with increments thereto granted 
under the rules framed by the Secretary of State in Council 
in pursuance of the Royal Warrant dated the 25th April, 1922^ 

(17) Gratuities sanctioned under Army Instruction (India) 
No. 223 dated the 21st March, 1922, for regular Royal Engineer 
Officers on the Indian establishment belonging to the Survey 
or Railway Department and regular Indian Army Officers of 
the Survey Department. 

(18) Gratuities granted to Assistant Surgeons of the Indian. 
Medical Department in Military employment declared surplus. 
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to establishment under Army Instruction (India) No, 516 of 
1924, 

(19) Gratuities which are granted by tlie Railway Board or 
under general orders issued by the Railway Board to em- 
ployees on their retirement or discharge from service or in 
the event of their death while in service, to their windows or 
children or other members of their families. 

(20) Extraordinary gratuities which are granted by Govern- 
ment or by Railway Administrations to Government or railway 
servants (or to their widows, children or other representatives, 
as the case may be) who are injured or killed in the execution 
of their duties or who suffer injury or death owing to devotion 
to duty. 

(20-A) Gratuities granted to the staff of the Indo-European 
Telegraph Department in pursuance of the Resolution of the 
Secretary of State for India in Council dated the 24th June, 
1930. 

(20-B) Gratuities granted under paragraph 6 of Army 
instruction (India), No. 101, dated the 9th September, 1930. 

(21) The allowance or salary paid in the United Kingdom 
to officers of Government on leave or duty in that country 
whether such allowance or salary is paid in sterling in the 
United Kingdom or by means of negotiable rupee drafts on a 
bank in India, 

(22) The leave allowance or salary drawn from any colonial 
Treasury by officers of Government on leave or duty in the 
Colony, 

(23) Leave salaries or leave allowances paid in the United 
Kingdom or in a Colony, to officers of local authorities, or to 
the employees of Companies, or of private employers on leave 
in the United Kingdom or in such Colony, 

(24) Yacation salaries paid in the United Kingdom or in a 
Colony to Judge of High Courts or of Chief Courts, to Judicial 
Commissioners, or to other officers of Government, when on 
vacation therein. 

(25) The pensions of officers of Government residing out 
of India drawn from any Colonial Treasury or paid in the 
United Kingdom, whether such pensions arc paid in sterling or 
by means* of negotiable rupee drafts on a bank in India. 

(26) The salaries of the light house keepers of light houses 
in the Red Sea. 

(27) The pensions paid in the United Kingdom or in a 
Colony to officers of local authorities or employees of companies 
or private employers, such officers or employees being resident 
out of India. 



470 THE INDIAN INCOME-TAX ACT [S. 60 

(28) The interest on Mysore Durbar Securities. 

(29) Pensions granted to officers of His Majesty's Naval, 
Jlilitary or Air Forces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territorial Force, or of the Royal 
Indian Marine or to members of the Indian Police Forces or to 
Civil Officers serving in a Civil Capacity with a Military Force 
in respect of wounds or injuries received in action or in the 
performance of their duties as members of such force other- 
wise than in action. 

(30) Pensions granted to members of His Majesty's Naval, 
Military or Air Forces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territorial Force, or of the Royal 
Indian Marine or to Civil Officers serving in a Civil Capacity 
with a Military Force, who have been invalidated from service 
with such forces on account of bodily disability attributable to, 
or aggravated by, such service. 

(31) Value of rations issued in kind or money allowance 
paid in lieu thereof, to any officer or other rank in His Majesty's 
Naval, Military or Air Forces, British or Indian or in the Auxi- 
liary Force, India, or in the Indian Territorial Force, or in the 
Royal Indian Marine. 

(32) Value of rent-free quarters occupied by, or money 
allowance paid in lieu thereof to, Indian officers, British War- 
rant and non-commissioned officers and men of His Majesty's 
Military or Air Forces, and British and Indian Warrant officers 
of His Majesty's Naval and Marine Forces ; in all cases irres- 
pective of whether the individual concerned is married or 
single. 

(33) Conservancy allowance granted in lieu of free conser- 
vancy to non-departmental TVarrant and non-commissioned 
officers of the Indian Unattached List, departmental non-com- 
missioned officers of the India Unattached List not in receipt 
of consolidated rates of pay and Warrant and non-commissioned 
officers of the permanent staff of the Auxiliary and Territorial 
Forces. 

(34) The value of the free education provided for the child- 
ren of British Warrant and non-commissioned officers and any 
grants-in-aid made to British Warrant and non-commissioned 
officers in lieu of the provision of free education for their 
children. 

(35) The income of persons, other than persons in the ser- 
vice of the Government, residing in the district of Angul. 

(35,A) The income of indigenous hillmen, other than per- 
sons in the service of Government residing in the following 
arreas of Assam : — 
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The Naga Hills District, 

The Lushai Hills District. 

The Sadiya Frontier Tract- 
The Balipara Frontier Tract. 

The Lakhimpur Frontier Tract. 

The Garo Hills. 

The Jowai sub-division o£ the Khasi and Jaintia Hills 
District and 

The North Cachar Hills in the district of Cachar. 

(36) The perquisite repesented by the right of any of the 
ofiBcers specified in the annexed list to occupy free of rent as a 
place of residence any premises provided by Government. 

List of officers. 

The Governor General. 

The Commander-iu-Chief. 

The Governor of a Governor’s Province. 

The Chief Commissioner of any of the following Provinces, 
namely : — 

British Baluchistan, 

Delhi, 

Ajmer-Merwara, 

Coorg, 

and the Andaman and Nicobar Islands, Aden and 
any first class Resident in the Political Department. 

(37) Such part of income in respect of which tax is payable 
under the head ‘‘Property” as is equal to the amount of rent 
payable but not paid by a tenant of the assessee, where 

[а) the tenancy is horn fide ; 

(б) the defaulting tenant has vacated, or steps have 
been taken to compel him to vacate the property ; 

(c) the defaulting tenant is not in occupation of other 
property of the assessee ; and 

(d) the assessee has taken all reasonable steps to 
institute legal proceedings for the recovery of the 
unpaid rent. 

(38) The lump grants made by Government to the Indian 
Church — 

(1) for the provision of episcopal supervision and 
ministrations ; 

(2) for the payment of allowances to clergymen enter- 
tained in lieu of Chaplaincies reduced ; and 
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(3) in lieu of the grants-in^aid at presnt given for the 
entertainment of clergymen of the Additional Clergy 
Society under Articles 602 and 603 of the Civil 
Service Regulations. 

(39) When in any year an employee participating in a re- 
cognised provident fund has ceased to be an employee of the 
employer maintaining the fund and has been declared by such 
employer not to be eligible to receive the whole of the accumu- 
lated balance due to him, so much of his income as is assessable 
for that year shall be exempted from income-tax and shall be 
excluded from the computation of his total income for the pur- 
poses of the said Act as is equivalent to so much of the accu- 
mulated balance due to him as has not been paid or is not pay- 
able to him, and if such amount exceeds the amount of his 
income in that year, so much of his income in the following 
year or years as is equal to the amount of such excess shall be 
so exempted and excluded in such year or years. 

17-A. Exemptions — Incomes mcliided in ^Hotal incom ^\ — 
The following classes of income shall be exempt from the tax 
payable under the said Act, but shall be taken into account in 
determining the total income of an assessee for the purposes of 
the said Act : — 

(1) The interest on Government securities purchased 

through the Post OflBce, and held in the custody of 
the Accountant-General, Posts and Telegraphs. 

(2) Sums received by an assessee on account of salary, 

bonus, commission or other remuneration for ser- 
vices rendered, or in lieu of interest on money 
advanced, to a person for the purposes of his 
business. 

where such sums have been paid out of, or determined 
with reference to, the profits of such business. 

and, by reason of such mode of payment or determination, 
have not been allowed as a deduction but have 
been included in the profits of the business on 
which income-tax has been assessed and charged 
under the head “business^^ : 

Provided that such sums shall not be exempt from the 
payment of super-tax unless they are paid to 
the assessee by a person other than a company 
and have already been assessed to super-tax. 

(3) The profits of any Co-operative Society other than 

the Sanikatta Salt- owners’ Society in the Bombay 
Presidency for the time being registered under 
the Co-operative Societies Act, 1912 (II of 1912), 
the Bombay Co-operative Societies Act, 1925, 
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(Bombay Act VII of 1925), or the Burma Co- 
operative Societies Act, 1927 (Burma Act VI of 
1927), or the dividends or other payments received 
by the members of any such Society on account 
of profits. 

The exemption which extends both to income-tax and super- 
tax applies only to “profits” in the strict sense of the word as 
used in the Act and does not include “income” derived by 
Co-operative Societies from interest on securities or dividends. 
The Societies whose income liable to income-tax is not taxable 
at the maximum rate or who have no income liable to tax 
should apply to the Income-tax Officer concerned for the issue 
of exemption certificates authorising persons paying interest 
on securities not to deduct any tax at source or to deduct tax 
at a lower rate than the maximum, as the case may be. 

Vhere a Co-operative Society incurs a loss under any head 
of income that has been exempted from tax by notification 
under section 60 (1) of the Act, such loss may be set off under 
section 24 against any income that is not so exempted. 

(4) Such part of the profits or gains of a firm which 

has discontinued its business, profession or voca- 
tion as is proportionate to the share of an assessee 
in the firm at the time of such discontinuance, if 
income-tax has at any time been charged on such 
business, profession or vocation under the Indian 
Income-tax Act, 1918 (VII of 1918), or if an 
assessment has been made on the firm in respect 
of such profits or gains under sub-section {I) of 
section 25 of the Indian Income-tax Act, 1922 
(XI of 1922). 

The above exemption applies only to income-tax and not 
to super-tax. 

Apart from the particular cases mentioned in this para- 
graph, the incomes or portions of incomes exempted under 
section 4 of the Act and under the orders of the Governor 
General in Council under section 60 of the Act referred to in 
paragraph 17 are not only not subject to income-tax or super- 
tax, but they are also not to be taken into account in determin- 
ing the rate of tax on other income ; they are excluded from 
consideration altogether. 

(5) So much of the income of any Investment Trust 

Company as is derived from dividends paid by 
any other Company which has paid or will pay 
super-tax in respect of the profits out of which 
such dividends are paid. 

Explanation . — For this purpose an investment trust 
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company means a company in respect of which 
the Governor General in Council is satisfied 
that : — 

(?) it is company having for its principal business the 
acquisition and holding of investments in the 
stocks, shares, bonds, debentures or debenture 
stocks of other companies or in securities issued 
by public authorities. 

(n) it is not a company formed for the purpose of, or 
engaged in, acquiring or exercising control over 
any other company or group of companies or 
enabling any other persons to acquire or exercise 
such control. 

{Hi) it is a company deemed under clause (&) of the 
Explanation to sub-section {2) of section 23-A, of 
the said Act, to be a company in which the public 
are substantially interested. 

The above exemption applies only to super-tax and not to 
income-tax. 

17-B. Exemptions — Indian Finance {Supplementary md 
Extending) Act, 193L — ^The classes of persons specified in the 
schedule below are exempt, under section 60 of the Act, — 

{a) from the operation of section 7 or section 8, of the 
Indian Finance (Supplementary and Extending) 
Act, 1931, in respect of income of the year 1930-31 
or the year 1931-32 chargeable under the head 
“Salaries” and 

(6) from the operation of section 7 or section 9, of the 
Indian Finance (Supplementary and Extending) 
Act, 1931, in respect of income of the year 1931-32 
or the year 1932-33 chargeable under the head 
“Salaries”, 

Schedule, 

Classes of persons exempted. 

1. All persons in the service of the Crown in India 
(including persons for the time being on foreign service as- 
defined in the Civil Service Regulations or the Fundamental 
Rules as the case may be) or holding any office the emoluments 
of which are defra^^ed or other charge upon the property 
irrespective of the purpose for which the encumbrance was 
created. 

The proviso to sub-section (i) of section 9 has no applica- 
tion to interest on money borrowed for business purposes even 
though such money may have been borrowed on the eccuritv 
of the assessee^s property. 
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Co-OpEEATIVE SoCIKTi". 

In In the matter of Madras Central lyixm Bank, Lmitei, 
118 I. C. 107 : 52 Mad. 640, it was held that where a coperative 
society invest money under Government order interest re- 
ceived therefrom is liable to tax in view of the fact that the 
said investment is no part of its business. 

But in the JEnglish ami Scottish Co-operatire Society, 1029 
M. AV. N. 534, it was held that the society was a mutual co- 
operative society and earning no profit and was, therefore, not 
chargeable to income-tax. 

Notification No. 11 
Dated 4th April 1931. 

{a) For the purposes of any assessment to be, made for 
the year ending the 21st March 1932, the rate of income-tax 
applicable to such part of the total income of an assessee as is 
derived from salaries or from interest on securities shall be 
the rate specified in the Indian Income-tax Act, 1931 (XV of 
1931), as applicable to a total income equal to that of the 
assessee. 

(6) For the purposes of refunds under sub-section (1) or 
sub-section (3) of section 48 of the said Act in respect of divi- 
dends declared during the year ending the 31st March 1931 
or of payments made during the said year of interest on 
securities or salary, the rate applicable to the total incoine of 
the person claiming refund shall be the rate specified in the 
Indian Finace Act, 1930 {XV of 1930), as applicable to a total 
income of the same amount. 

For exemptions under Indian Finance (supplementary and 
Extending) Act, 1931, Vide the Finance Act, dealt hereafter. 

61. Any assessee, who is entitled or required to 
attend before any income-tax authority in connection 
Appearance by an- any proce^ings under 4is Act, 

thorised representa- may attend either in person or by 
any person authorised by him in writ- 
ing in this behalf. 

Personal Attendance Of The Assesses. 

While section 23(2) empowers the Income-tax Officer to 
require a person making a return to attend at his office, under 
the provisions of section 61 any person required or entitled to 
attend before any Income-tax authority may either attend 
in person or be represented by a person duly authorised by 
h im in writing while there is no obligation on an assessee. to 
attend in person at any stage of the assessment proceedings 
or before any Income-tax authority in connection with any 
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proceeding or under the Act, and while he may be represented 
at any such proceedings by any person he pleases to authorise 
in writing, failure to attend or to be so represented has the 
result that the assesses loses any right of appeal against the 
assessment. 

It should, however, be particularly noted that the pro- 
visions of section 61 merely refer to attendance. Returns 
and verifications required under the Act must be signed either 
by the assesses himself or by any duly authorised agent. 

It is desirable that tax-payers should be allowed to use 
whatever agency they please for the purpose of representing 
their case ; and whatever person they authorise to represent 
them whether he be an employee, an accountant or any other 
person, has presumably been selected by them as the person 
having the best knowledge of their accounts and financial posi- 
tion, and such person is entitled to appear before any Income- 
tax authority and to give explanations and produce evidence 
regarding any points of doubt that may arise. 

Vakils. 

In In the matter of Biremlra Kisliore Manikya 48 Cal. 766 : 
25 C. W. N. 80, the Full Bench of the Calcutta High Court 
held that vakils and not solicitors, who are not vakils, are 
entitled to he heard and Counsels can properly be instructed 
only by a vakil. 

Scope. 

Section 61 provides that when an assessee is called upon 
to comply with any requisition under the Act, he can attend 
personally or by any representative. 

A representative can appear under a letter of authority. 
Lawy’ers of course appear by virtue of the power given to 
them. They can also appear as agents, but having regard 
to their vocation they should not be allowed to appear as 
agents. So far as Barristers are concerned, power or 

vakalatnama is not required. Other lawyers are entitled to 
appear by presenting a duly stamped power. Muktears as 
a class are not entitled to appear by presenting Muktearnamas, 
but Revenue Agents can. All Muktears are not Revenue Agents. 

62. A receipt shall be given for any money 

Receipts to be paid Or recovered under this Act. 
given. 

63. (J) A notice or requisition under this Act 

may be served on the person therein named either by 

Service of notices. POst or, as if it were a summons 

issued by a Court, under the Code of 
Civil Procedure, 1908. 
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(2) Any such notice or requisition may, in the 
case of a firm or a Hindu undivided family, be ad- 
dressed to any member of the firm or to the manager, 
or any adult male member of the family and, in tlie 
case of any other association of individuals, be addressed 
to the principal officer thereof- 

Method Op Serving Notices Or Requisitions. 

Under section 63 of the Act a notice or reciiiisition may 
be served either by post or in any manner provided for the 
service of summons under the Code of Civil Procedure. The 
words by posP^ under section 27 of the General Clauses Act, 
X of 1897, mean '‘by registered post.^^ 

Section 63(2) specially provides that in the case of firms 
or Hindu undivided families a notice or reQuisition may be 
addressed to any member of the firm or to the managers or any 
other male member of the family. (Para 104 of the 1. T. M.) 

Procedure For Service. 

Section 63(1} provides that a notice or requisition may be 
served either by post or as if it were a summons issued by a 
court, under the Civil Procedure Code. 

Section 27 of the General Clauses Act (Act X of 1897) lays 
down that “by post^^ means by registered post. It may not be 
out of place to quote section 27 of the G. C. Act. It runs 
thus : — 

“When any Act of the Governor General in Council or 
Regulation made after the commencement of this Act authorises 
or requires any document to be served by post, whether the 
expression “serve” or either of the expression is used, there, 
unless a different intention appears, the service shall be deemed 
to be effected by properly addressing, prepaying and posting by 
registered post, a letter containing the document, and unless 
the contrary is proved to have been effected at the time at 
which the letter would be delivered in the ordinary course of 
post.” 

Besides service by post, notices or requisitions may be ser- 
ved in accordance with the provisions laid down in the Civil 
Procedure Code for service of summons. Order 5 of the Civil 
Procedure Code, Rules 10 to 20, prescribe the procedure to be 
followed therein. 

The mode of service mentioned in section 63, is permissive 
and not exhaustive and as such it is open to the I. T. O. tc 
adopt any method of service that is effective, so long tlu 
assessee is not prejudiced thereby. Thus a signature ou th( 
margin of an order sheet would be e<iuivalent to due service ol 



m THE INDIAN INCOME-TAX ACT [S. 63 

notice— JZam Khelwan Ugamlal v. Commr. of Income-tax 
7 Pat. 852. 

Section 63(2) provides that any such requisition may be 
served on any member of the Firm or to its Manager or on any 
adult male member of the H. U- F. ; whereas in the case of 
other Association of Individuals, on the Principal Officer. 

Service on Firm and Family. 

Section 63(2) prescribes the procedure to be followed in 
effecting services of notices or requisitions on a Firm or a 

H. U. F. 

There is no provision, express or implied by which notice or 
requisition may be served on the Firm itself or on the H* U. F. 

In order to make the service of a notice or a requisition 
valid, it must be served on any of the partners of a Firm, or to 
any other adult male member of a H. U. F. A notice or requi- 
sition, issued in the name of a Firm or a H. U. F. cannot be 
regarded as a proper notice and service of such notice is an 
illegality. 

In the case of Thillai Chidam baran Kadaf A. I. R. 1925 
Mad. 149, Justice Coutts Trotter has laid down the principle 
of service on unregistered Firms. It is said that by the ordi- 
nary law and by virtue of section 63(2) of the Act, each partner 
is an agent for all the others in the Firm and a requisition under 
section 23(2) need not be made on the identical partner who 
made the Return u/s 22(2). 

It therefore follows that in the case of a Firm, notice may 
be served on any one of the partners and at the same time 
compliance of any requisition can be legally made by any other 
member and not necessarily by the partner on whom the notice 
was served. 

Section 46 of the Indian Income-tax Act of 1918 does not 
require that service must be on the person named in the notice. 
It may be served in any other way as laid down in order 5 of 
the Civil Procedure Code — In re : Ism He Bhai, 68 I.C. 623. 

Similarly service on any adult male member of a H. U. F. is 
a good service. But when a joint family carries on business 
through an “Agent^^ service on the said “Agent^^ is good service. 
The use of the word “may^^ in section 63(2) confirms the view 
that section 63(2) is not exhaustive — Eama Nath Chettyar, 2 

I. T, C. 474. 

A notice u s 22(2) served on the adult son of an assessee is 
good service within the meaning of section 63 of the Act. Order 
5, Rule 15 of the Civil Procedure Code directs that where the 
defendant is absent or cannot be personally served, service 
may be made on any adult male member of the family of 
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the defendant who is residing with him — Mohon Lai v. Commr, 
of Income-tax, U, P., 6 I. T. C. 104. 

Ox Agext, 

That section 63(2) provides alternative method of service is 
manifest also in the case of Comyyiissioner of Income-tar v. 
A. A. Cheitiar linn, 110 I. C. 29 where service on the 
agent of a H. U. F. was considered a valid service. 

Order 3, Rule 2, Civil Procedure Code defines ‘recognised 
agent'^ and rule 3 provides that processes served on the recog- 
nised agent of a party shall be as effectual as if the same had 
been served on the party in person. Order 5, Rule 12 provides 
that service shall, wherever it is practicable, be made on the 
defendant in person, unless he has an agent empowered 
to accept service, in which case service on the agent shall be 
sufficient. Order 3, Rule 6 provides that, besides the recog- 
nised agents described in Rule 2, any person may be appointed 
as agent to accept service of process, but such appointment 
must be made by an instrument in writing sign^ by the 
principal — Commmioner of Income-tax \\ Baximm limJmal, 
A. I R. 1934 Nag 175. 

Thus service of notice on the agent is a good service, if 
authority to receive it can be implied from the nature of the 
works carried on by the agent on behalf of the priucii)alj and 
in the case of a recognised agent carrying on business in the 
name of the principal, that would imply authority to accept such 
notices, because the acceptance of notice is a matter which is 
connected with such trade or business. A notice u, s 22(2) need 
not therefore be served personally on the assessee and service 
of notice on the recognised agent is good service — In re Sundar 
Lai A. L R. 1931 Pat 282. 

A notice u/s 22(2) need not bo served personally on the 
assessee and service at assessee^s buvsiness promises, on an 
agent exercising authority, although not authorised in WTiting 
is valid service. In the case of a recognised agent, authority, 
to accept ? 

Guidixg Peixciple Of Service. 

Under the Indian Income-tax Act, we find that each assessee 
has got a status of his own e.g., Individual, H. U. F. and so on. 
The first essential in the Act is to effect service. ^ It is advisable 
to mention specifically the status in the notice when a 
notice is served on the member of a H. U. P« specifice mention 
has got to be made in the notice that it relates to the H. U. F. 
otherwise the assessee may comply with the requisition by 
stating that he has got no individual income or that his 
individual income is below the taxable minimum. 
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But so far as Firm or H. U. F. is concerned, section 63(2) 
does not authorise any service on the Firm or on the Family 
itself ; the proper course is to address a member as a partner 
of a Firm or to address an adult male member as a coparcener 
of a H. U. F. 

Presumption raised by section 27^ of the General clauses 
Act, if rebuttable against service of notice : — 

Under section 63 of the Indian Income-Tax Act, the I. T. O* 
has the option to serve a notice either by post, which under 
section 27 of the G. C. Act X of 1897, means “by registered 
posP^ or as if it were a summons issued under the Civil Proce- 
dure code. 

Section 27 of the G. C. Act says : “service shall be deemed to 
be notice^\ Sec. 22 is held to be implied — Himat Earn Pali 
Bean V. Commissioner of Income-tax, B & O.h L T. C. 134 

Adjouej^ment. 

There is no provision in the Act to inform the assessee of 
dates by registered post. Section 63(1) speaks of “a notice or 
requisition^" and unmistakably it refers to notices under sections 
22(2), 23(2), 22(4), 29, 34, 37 and 43 and to no other notice or 
requisition. 

When a case is adjourned to some other date, it is for the 
assessee to get the extended date and the assessee cannot 
question the authority of the L T. O. if the date is communi- 
cated by ordinary post. 

In the case of perianna pillai 122 I. C. 149, it has been held 
that when a prayer for extension of time is made by post or by 
telegram, intimation of adjournment by ordinary post is valid 
and failure to comply with the requisition makes the assessee 
liable to be assessed summarily. 

Ordinarily it may be the duty of the assessee who applies 
for an adjournment to find out the date fixed, but when the I. T. 
O. tells the assessee that an adjournment will be allowed and 
that the adjourned date will be intimated to him, it is not 
incumbent on the assessee to find out that date but that he is 
entitled to await the promised information — Commissioner of 
Income-tax v. Baxiram Roclmal A. L R. 1934 N 175. 

The G. C. Act Says : “The service shall be deemed to be 
effected by properly addressing, prepaying and posting by 
registered post, a letter containing the document.^^ As soon as 
the act of posting is completed, service is deemed to be effected 
and nothing that subsequently happens can alter the position. 
But if the presumption is conclusive or in other words if the 
evidence afforded by “properly addressing, prepaying or post- 
ing^ by registered post^^ be conclusive evidence of service of 
notice, the fact that notice has been returned iinserved will not 
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be admissible as evidence of the fact of non-service. This can 
hardly be considered a right rule and hence the presamption 
raised is rebuttable — Be Souxa v. Conimmioncr of hieome-tnx^ 
L: P. 6 I T. a. 134. 

Sbrvick Oj." Minor. 

When a notice purported to have been issued U/s 22(2) is 
served on the assossee’s minor son who is found to be 
possessed of ordinary intelligence and is living with his father, 
and is found to be regularly receiving his fatlier’.s notice-s 
it is legal to construe the minor son as agent of his father 
and service on such minor is valid in law — re : L. C. 
Bo Souxa, A. I. R. 1932 All. 374. 

64. (1) Where an assessee carries on business at 

any place, he shall be assessed by the Income-tax 
Place of assess- Officer of the area in which tliat place 
is situate or, where the business is 
carried on in more places than one, by the Income-tax 
Officer of the area in which his principal place of busi- 
ness is situate. 

(2) In all other cases an asscssee shall bo asse.ssod 
by the Income-tax Officer of the area in which he 
resides. 

(.3) ■‘Where any question arises under this section 
as to the place of assessment, such question shall be 
determined by the Commissioner, or, where the question 
is between places in more provinces than one, by the 
Commissioners concerned, or, if they are not lin agree- 
ment, by the Central Board of Revenue : 

Provided that, before any such question is determin- 
ed, the assessee shall have had an opportunity of repre- 
senting his views. 

(■4) Notwithstanding anything contained in this 
section every Income-tax Officer shall have all the 
powers conferred by or under this Act on iin Income- 
tiix Officer in respect of any income, profits or gains 
accruing, or arising or received within the area for which 
he is appointed. 

The Determination Of The Income-Tax Officer 
B^'Whom An A.S15ES.SMENT Is To Be aIauk. 

While for the reasons given in ii.aragraph_2-l. every Ineoni.- 
tax Officer is, under section Cli.4), vested with all tac- power 
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conferred by or under the Act on an Income-tax Officer in 
respect of any income, profits or gains accruing or arising or 
received within the area for which he is appointed, the ques- 
tion of the Income-tax OfScer by whom a particular assessee is 
to be assessed has to be determined in accordance with the 
provisions of sub-sections (1) to (3) of section 64. Under 
those provisions, if an assessee carries on business, he has to 
be assessed by the Income-tax Officer of the area in which his 
principal place of business is situate ; in all other cases an 
assessee has to be assessed by the Income-tax Officer of the area 
in which he resides. Where there is any doubt or dispute on 
any such question, the question is to be finally determined by 
the Commissioner of the province in which the areas are situate. 
Where the areas are situate in more than one province, the 
question is to be determined by the Commissioners of the pro- 
vinces concerned in cosultation, and where tvro Commissioners 
are not in agreement, the question will be determined by the 
Central Board of Revenue. In all cases of dispute, however, 
before any such question is determined, the assessee must be 
given an opportunity of representing his views. 

If an assessee whom an Income-tax Officer is seeking to 
assess challenges his jurisdiction on the gi’ound that the asscs- 
sec^s principal place of business or residence is in a different 
income-tax circle, the Income-tax Officer should at once X'eport 
the case to the Commissioner for orders. Even if the Income- 
tax Officers of the various circles concerned are in agreement 
as to the proper place of assessment, they are not competent 
to decide finally where the assessment should be made unless 
the assessee acquiesces in their decision. If he disputes it and 
the alternative places of assessment are all in the same pro- 
vince, the Commissioner of Income-tax of that province can 
finally determine the place of assessment. If alternative 
places of assessment are not situated in the same province, 
it is not necessary for the Commissioners to refer the case to 
the Central Board of Revenue, unless they hold different views. 

It is not necessary for an assessee who disputes the juris- 
diction of the Income-tax Officer to move the Commissioner 
himself or to ask the Income-tax Officer to do so. Whatever 
the assessee does or purposes to do, therefore, the Income-tax 
Officer should take the Commissioner's orders at once when- 
ever his jurisdiction is challenged. 

As the question of jurisdiction must be decided before 
any assessment can be made, the Income-tax yOfficer and 
Commissioners should deal with all questions arising under 
as expeditiously as possible. (Para 105 of the 
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Duty of I. T. O, Whex JuuisDrcTiox is Cuallexoki;*. 

Whenever the jurisdiction of the I. T. O, is cljnllenj?(*d by 
an assessee regarding; the principal place of buftiness, no nisitter 
whether the I. T. O. of the principal place of business is iu 
agreement or not with the I. T. O. of tin* area outside his 
jurisdiction, it is incumbent on the 1. T. ( K to report the 
matter at an early date to tlic Commissioner. 

The decision for or against the assessee by the I. T. O. is 
not binding on tlm assessee, for the I. T. O. is not the iinal 
authority in the matter, but if the assessee acriuiesces in the 
decision, the I. T. O. is competent to decide the matter 
himself. 

Sub-section (3) of section 64 provides that where any <(ueh- 
tion arises as to the pdace of ussessiiient, siudi fiuestion shall be 
determined by the Commissioner of the Province, but where 
principal place of business is in several provinces, the Provincial 
Commissioners concerned arc to arrive at an adjudication and 
iu case of difference, the Central Board of Revenue shall 
decide the issue. 

It is not necessary for an assessee who disputes the juris- 
diction of the I. T. O, to move the Commissioner himself or 
to request the I. T. O. to do so. Whatever the assessee does 
or proposes to do, therefore, the I. T. O,, should take the 
Commissioner’s orders at once, v/henever his jurisdiction is 
challenged. 

Section 64(3) therefore does not give the L T. O. any 
authority to dispose of the (luestion. All tliut the law enjoins 
on the I. T. O. is to refer the matter at once to his Coimnis- 
sionei’. The assessee may or may not move the Commissioner 
but the I. T. O. shall. If he proceeds to decide the question 
himselr and then makes an assessment if tlie question has been 
determined finally, the assessment is illegal and ultra vires. 

As the I. T. O. is privy to tlm question which has arisen, 
it is reasonable that he should immediately communicate with 
the Commissioner. The power of the L T, O. is limited, he 
cannot decide the question himself neither he Ciin make an 
assessment prejudging the issue* 

Place of Assessment — Tests* 

Section 64(1) provides that wrhere an assessee carries oii 
business at any place, he shall be assessed by the!, T. O, of 
the area in which he carries on his business. But wlnui the 
business is in more places than one, before the I. T. O. of the 
area where the principal place of business is situate. In ail 
other cases, an assessee is to be assessed by the I. T. O. of 
the area in which he resides. 
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Jurisdiction, Concurrent or Not. 

Under section 5 of the Act, the I. T. O. derives his power 
and jurisdiction to make assessments. Section 64 deals merely 
with the place of assessment and lays down the procedure, 
when his jurisdiction is challenged. 

As a matter of fact, Income-tax Officers can have no con- 
current jurisdiction, provided it does not create anomalous 
results. 

Section 64 provides that where an assessee carries on his 
business, he shall be assessed by the I. T. O. of the area in 
which that place is situate. 

It further provides that in other cases, an assessee shall bo 
assessed by the I. T. O. of the area where he resides. 

But where an assessee lias business in more places than 
one, he shall be assessed by the I. T. O. of the principal place 
of business. Apparently, therefore, the 1. T. O. of the principal 
place of business is the assessing authority of an assessee who 
has business in more places than one, no matter if some of 
the places are outside his jurisdiction. But sub-section (4) 
of section 64 provides : ‘‘Notwithstanding anything contained 
in this section, every I. T. O. shall have all the powmrs con- 
ferred by or under this Act on an I. T. O. in respect of any 
income, profits or gains, accruing or arising or received within 
the area for which ho is appointed.^^ 

Consequently therefore where an assessee has some place 
of business, outside the jurisdiction of the I. T. O. of the 
principal place of business, the Income-tax Officer of the 
hranchbusiness, by virtue of section 64(4) has authority to 
assess the income within his area and a clash of jurisdiction 
is inevitable, simply because the I. T. O. of the principal place 
of business shall make an assessment of an assessee of all 
income, including tiie income derived from his business out*- 
side the jurisdiction of the I. T. O. of the principal place of 
business. 

It may therefore be pertinently inquired if the jurisdiction 
of the 1. T. O. of the principal place of business is ousted by 
virtue of sub-section (4) of section 64. 

The power of the I. T, O. of the principal place of business 
IS not ousted under section 64(4) to assess the income of any 
business outside his area. I he powers are concurrent and if 

% notice under sections 

2or2J and 22(4), an assessment u. s 23(4) is not bad in law. 

_ In Laclwmn Prasad Bahirum, 47 All. 631, the Allahabad 
High Court has held that the jurisdiction in concurrent : 

‘In our opinion the jurisdiction of the I, T. O. of tiio area 
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in which the principal place of business if? sitnated? is 
not ousted. The jurisdiction is conciimMit. Under seetion 
64 the L T. 0. of the principal place of business has the duty 
of assessing the whole of the income derived from tlio princilial 
place of business as well as the various branches. By sub- 
section (4) every L T. O. has also jurisdiction to exercise the 
powers of an 1. T. O. with regard to the profits arising in that 
area. 

It is of course understood and ought to be understood by 
the authorities that the I. T. O. of the principal place of 
business cannot exercise his powers oppressively so that per- 
sons willing to submit to the requirements of the L T. O. of 
the particular area in which the branch is situated shall not 
be deprived of an opportunity of supplying him with all 
proper materials, but exceptional cases may require exceptional 
remedy.-'^ 

It must be understood that the I. T. O. of the principal 
place of business is the assessing authority including the 
income of the branch, whereas the I. T. O. of the branch area 
is merely the reporting officer. Although no simultaneous 
assessments should be made at different places on the same 
person, there is nothing illegal in an I. T. O. of one place 
giving an estimate of profits made by the assessee at flint place 
and forwarding that estimate to the I. T. O. of another place — 
Ll re : Ram Khduvu VqamM v. ( 'ommmsioia r af harjum-tax, 
114 LC. 2111. 

Duty of the Assessek. 

Wlieuever the jurisdiction of I. T. O. is cliallengcd by an 
asscssce, the duty of the assessee is simply to raise that 
question before the I. T. O. There is nothing ia the Act that 
an application is necessary to raise the question — such a ques- 
tion therefore can be raised orally, but it is always safe to put 
it in writing as it is the duty of the I. T. O. to set the ^commis- 
sioner in motion by referring the question sue motu. The duty 
is thrown upon the I. T. O. of securing t!ie determination of 
the question and before any adjudication, he lias every right to 
refuse to comply with any requisition. 

Can the finding of the I. T. 0. orthe Commissioner be over- 
ruled by the High Court u/s 66 : — 

In one sense of that ombarassing question, the answer is a 
definite The High Court has indeed no power to over- 

rule anything done by the I. T* O. or the Commissioner, 

Under section 66(2) when a question of law arises in an 
order under seefiou 31> 32 or 33 A lor under section 3J to a 
limited extent), the assessee may reouire the Coiiiiiiistiou _‘r to 
state a case or in case of refusal by the Commissioner, the Higli 
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Court may be approached to require the Commissioner to state 
a case for reference to the High Court. 

In Binamth Hnnraj, 49 All. 616, the question put by the 
Commissioner appears to be misleading because it assumes 
that the High Court was asked to overrule a decision which in 
the face of section 64 he had no power to make and it assumes 
that special procedure etc. under section 64 had been adopted, 
when it is admitted that it had not. 

Their Lordships of the High Court held : “we are compelled 
to hold in this case that there being a total failure on the part 
of the Income-tax authorities to apply to the plain provision 
of section 64, on the other hand an illegal assumption of autho- 
rity in Cawnpur, the existence of an alternative remedy under 
section 64i 3) does not affect this case, and cannot be held to 
be a bar to the rights of the appellant to have a case stated 
and the jurisdiction of the High Court to answer those ques- 
tions in the way it holds that they ought to be answered.^^ 

PowKU Axd Jurisdiction Of The lNCO]\tE-TAX Officer. 

The I. T. O. of the principal place of business has the duty 
of assessing the whole income, including income of the branch 
business outside his territorial jurisdiction. He can call for 
the accounts etc. of the branch business, outside his area, but 
it is not necessary to serve separate notice u/s 22 on the branch 
area. 

Whenever a Return u/s 23 is submitted, the Return in ques- 
tion must show the total income from all business and failure 
to include the branch income may result in treating the so- 
called Return as “No Return^^ and an assessment u/s 23(4) for 
that defect alone is justified. 

Similarly whore an assessee does not comply with a requisi- 
tion n s 22(4) by not producing his brancli accounts, specifically 
called for, by the L T. O. of the principal place of business, 
the 1. T. O, may assess liim u s 33(4) — In re Lachmcui Prasad. 
Bahirram, A. 1. R. 1925 All. 385. 

The Income-tax Officer has jurisdiction to call for return 
of income of the branch business of other places. This point 
is really covered by an authority of the Allahabad High Court 
^^^•.hiJhe inaterofLqchmau Prasad Bahiarim, A, 1»B.. 1925 
All. 3S5-— that an 1. T, O. of the principal place of business has 
iurisdiction over the branch accounts ; section 64(4) does not 
militate against this view. It lias been enacted onlj" to safe- 
guard the powers of the Local Officer, in case it might ho 
contondod tuat subsection (I) of section 64 took away that 
power— rf Ahlwijnim Chnnilah A, I. R. 1933, All. 197 (vide 
mso the nnre ported ease of Bisesicar Prasad Parsottamclas of 
Pitra knnda, Benares.) 
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Generally the I. T. O. of the area where the branch bnsincflrf 
is situate, issues a notice iL s 22(4) for compliance before him 
branch account After scrutiny he sends his report to 
the L r. O., of the princi[)al place of business, who may either 
accept it or reject it. He is not bound to accept the report, 
but in that case he shall have to examine the accounts, if in- 
duced. 

But what would be the position when the I. T. O. of the 
branch area submits a highly estimated report for non-compli- 
ance as to production of books of accounts ; is the L T. 0. of 
the principal place of business bound to examine the accounts 
or to make an estimated assessment n s 23(4) ? 

To me it seems that in all cases of this naturci the I. T. O, 
is bound to examine branch accounts outside his jurisdiction, 
as the return submitted by the assessec is for the total income 
of all business including the branch and as the I. T. O. has 
issued notice u ss 23(2) & 22(4), the I. T. O. shall have to exa- 
mine the accounts produced and to record the evidence adduced 
by the assessec. 

Effect Of Assessment Befobe Kefebe.vce To The 
C t>MMISfeI(>XEn. 

Where an assessment is made, when the question u.s f)4 is 
subjndice, any such assessment without determination of the 
question is tantamount to doing something not authorised by 
the Act, in other words, an illegality. 

The Allahabad High Court in the case of DuttHfuth Hf unvfj 
V. Commr. of Income-tax, 25 A. L. J. 225, A. 1. 11.1^27 All. 
came to the conclusion that an assessment by the L T. O. pen- 
ding reference to the Commissioner under the provision of sec- 
tion 64 is unwarranted. It has been held: 

“It is quite clear, therefore, that in October, 1924 a question 
had arisen within the meaning of the section. It is equally 
clear that both parties are either unaware of or ignored section 
64(3), The question having arisen, the Income-tax Officer, 
subject to a proviso hereafter to be mentioned, had no jurisdic- 
tion to decide the question of the principal pdace of business, 
and certainly no jurisdiction to assume it, and no right to assess 
the firm on the profits of the whole business, as though its prin- 
cipal business -svere in Cawnpore, a <iiiestion whieli was still 
undecided. The Act provides that where the question about 
the principal place of business is between places in more pro- 
vinces than one, it shall be determined by Commissioners con- 
cerned, and if they are not in agreement, by the Central Board 
of Revenue, and that the assessec shall have an opport?inity^ of 
representing his views. The Act does not go to say who shall 
set the Commissioner in motion, but the reasonable inference to 
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be drawn from the language used is that this is the duty of the 
Income-tax Officer, the sub-section itself contains a direct 
reference to the assessee and provides that the assessee shall 
have an opportunity of representing his views before the ques- 
tion is determined. A n express provision of that kind seems 
to exclude an implied provision that the duty _ is thrown upon 
him of securing tlie determination of the question. On the other 
hand the Income-tax Officer is the person who first becomes 
aware of the question which has arisen, and it seems reasonable 
to hold, and it certainly simplifies the working of the section, 
but he should immediately communicate the fact of such ques- 
tion having arisen to his own Commissioner with whom he is in 
constant touch and who is then in a position to exercise the 
function imposed upon him, as the case may be, giving the 
assessee an opportunity of representing his views. What is 
quite clear is that the Income-tax Officer cannot himself decide 
that question or act as though it had been determined in accor- 
dance U'ith the qjTOvisions o f this section and, that if he proceeds 
to prejudge the issue and act as though it had been determined 
and assess the firm as though their principal place of business 
icas in his own jurisdiction, in spite of the dispute being still 
iindetermiiied, he is doing something '>iot authorised by the Act, 
in other words, an illegalitij. It is quite true that the following 
sub-section, namely sub-section (4), provides that notwithstand- 
ing anything contained in this section, every Income-tax Offficer 
shall have all powers conferred by or under the Act on him in 
respect of any income, profits or gains accruing or arising or 
received within the area for which he is appointed.^^ 

Principal Place Of Business. 

The term ‘‘place of business^^ is a mixed question of law and 
fact. Primarily it is a question of fact as the Income-tax 
authorities are to determine where the books of accounts are 
adjusted, contracts are made and loans incurred. This practi- 
cally means what is the controlling centre. Where the Income- 
tax authorities ignore to examine all the relevant facts, ques- 
tion of law arises and a reference to the High Court becomes 
permissible. It is known fact that big firms have branches else- 
where and the principal place of business is very often to be 
determined on tlie scrutiny of books. The origin of business 
is an important factor in determining the principal place of 
business. In the case of Dino?iath Hemraj, 100 I. C. 756, it was 
held that the fact that the goods are manufactured in one place 
does not make that place the principal place of business ; nor is 
the fact that the bulk of the practical business is conducted at 
a particular place is conclusive as to its being the principal 
place of business. 

Ordinarily the principal place of business of a firm or com- 
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pany is the place at which the persons directing the company or 
firm do their business. The fact that goods are manufactured 
in one place does not make the place necessarily the principal 
place of business. here business is carried on in many places 
or at different branches, it may be said that the business is car- 
ried on in each of those places, though neither of them may be 
the principal place of business : In the matter of Dinouath 
Eemral 49 AIL 616. 

Thus the Income-tax authorities shall have to enquire which 
is the head office or if there is any registered head office. ^lero 
residence does not make a place the principal place of business. 
There may be cases where assessee wants to declare certain 
branch office as his principal place of business for the sake of 
convenience and better controlling and management ; in such 
cases the Income-tax authorities with due regard to the cir- 
cumstances can grant the prayer ; the question of the parent 
business cannot be a bar to such a decision. 

Eesidence. 

The word “residence^' means the place where the assessee 
resides, but mere residence alone cannot be a safe guide for 
determining the principal place of business. An assessee may 
be assessed in the area where he resides but that area may not 
be his principal place of business. So far as Gov^^rnment 
salaried officers are concerned in Bengal, they are assessed at 
Calcutta by the Income-tax Officer of Central Salaries Circle 
although majority of the assessees reside outside his jurisdic- 
tion. Such an assessment is permissive only because an In- 
come-tax Officer has got jurisdiction over a class of persons or 
a class of area as sanctioned by the Commissioner. 

Pinal Assessment Without The Report Ok Branch 
Income. 

Although the Income-tax Officer of the principal place of 
business is within his rights to call for accounts of an assessee 
of his branch business outside his jurisdiction, tho^ Inconie-tax 
Officer within whose jurisdiction the branch business lies is 
competent to examine the branch account and to send the 
report of such examination to the Income-tax Officer of the 
principal place of business. 

Failure to comply with the requisition of either of^ the two 
officers will result in a summary assessment under section 23(4); 
In the matter of Laclnnon Promd Buhuram^ 210 : A.I.R. 

1925 All. 385 and also in A. L R. 1930 All. 49, it was held that 
failure to comply with the requisition makes the defaulting 
assessees liable to an assessment under section 23 clause (4). 

But where branch accounts have not been requisitioned from 
the assessee by the Income-tax Officer of the principal place 
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of business, and where the branch report is also not^ forth- 
coming, any assessment made by the Income-tax OlEcer is 
clearly illegal and irregular. 


65. Every person deducting, retaining or paying 
T , ... any tax in pursuance of this Act in 

respect or income belonging to another 
person is hereby indemnified for the deduction, retention 
or payment thereof. 


Case Law. 


Under the Income-tax Act, VII of 1918 in In the matter of 
Baja of Brmnml it was held that an assessment of agricultural 
income or income not earned in or brought into British India 
would be beyond the scope of Income-tax Act and hence a suit 
to recover income-tax assessed thereon is not barred by section 
ri2 of the Act. ti. I. E. 1929 Mad. 179). 

86. (J) If, in the course of any assessment under this 
Statement of case ct or any proceeding in connection 
by Commissioner to therewith other than a proceeding under 
High Court. Chapter VIIT, a question of law arises 

the Commissioner may, either on his own motion or on 
reference from any Income-tax authority subordinate to 
him, draw up a statement of the ease and refer it with his 
own opinion thereon to the High Court. 

(2) * Within sixty days of the date on which he is 
served with notice of an order under section 31 or section 
32 or of 0)1 order under section 33 enhancing an assess- 
mod or otherwise 2 )rcjudicial to him ^or of a decision 
hj a Board of Be ferees under section 3 3 A, the assessee 
in respect of ivhoni the order*or decision was passed 
may, by application accompanied by a fee of one hundred 
rupees or such lesser sum as may be prescribed, require 
the Commissioner to refer to the High Court any ques- 
tion of law arising out of such order decision, and 
the Commissioner shall, ivithin *sixty days of the receipt 
of such application, draw up a statement of the case 
and refer it with his own opinion thereon to the High 
Court : 


IiicoaiD-tax (Sc-eond Amendment) Act, 1930 

i.xxilof ■ 

% Iimeried by the Indian In;-ome-tas lAniundment) Act, 1930 (XXI of 
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Provided that a reference shall lie from an order 
under section 38 onhj on a question of law arising out 
of that order itself and not on a question of law arising 
out of a jwevious order under section 3] or section 32, 
revised hy the order under section 33 : 

Provided ftaiher that if in exercise of his power of 
revision §under section 33, the Commissioner decides 
the question i*or if the Commissioner rejects the applica- 
tion on the ground that it is time hawed or otherwise 
incompetent, orif, in exercise of his powers under sub- 
seciimi {3), the Commissioner reftises to state the case, 
the assessee may ’jwithin thirty days from the date on 
which he receives notice of the order passed hy the Com- 
missioner withdraw his application, and if he does so, the 
fee paid shall be refunded. 

(5) If on any application )>eing made under snh- 
section (2), the Commissioner refuses to state the wise 
on the ground that no question ftf law arises, the assessee 
may apply HiCiV/ein six mojiihs from the dale on which he 
is served with notice of the refusal, to the High Court, 
and the High Court, if it is not satisfied of the correct- 
ness of the Commissioner's decision, may require the 
Commissioner to state the case and to refer it. iiiid. on 
receipt of any such requisition, the Commissioner .sliall 
state and refer the case accordingly. 

*(,9)j( If, on any application being made under sub- 
section {2), the Com missioncr rejects it on the ground 
that it is time-harred^ the assessee may, within two 
months from the date on ichich he is served with notice 
<if the order of the Commissioner, apply to the High 
Court, and the High Court, if it is^ not satisfied of 
the correctness of the Commissioners decision, may 

tli'iseriod i)v the Indian Income-tax (i:fecoiul Aiueiiiinicnt} Act, 
XVIII of r.'33}. 

§ Amended bv the Indian Income-Tax (AraoiidmentJ Act, iOiS. iIII of 
192'..) 

I’ Amended by i he Indian Inconn* tax < Amendment) Act, 19J4 jXI 
1924 ,) 

*’ Inserted bv the Indian Incouic-tax: (iSccoml Ajnciniiiieiitt A A. icH 

(XVIII of 3938.) 
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require the Coniinissioner to treat the application as 
made within the time allowed under sub-section (2). 

(4) n the High Court is not satisfied that the state- 
ments ill a ease referred under this section are sufficient 
to enable it to determine the question raised thereby, the 
Court may refer the ease back to the Commissioner by 
whom it was stated to make such additions thereto or 
alterations therein as the Court may direct in that 
behalf. 

(o) The High Court upon the hearing of any such 
case shall decide the questions of law raised thereby, and 
shall deliver its judgment thereon containing the grounds 
on which such decision is founded, and shall send to the 
Commissioner by whom the case was stated a copy of 
such judgment under the seal of the Court and the signa- 
ture of the registrar, and the Commissioner shall dispose 
of the case accordingly, or, if the ease arose on a refer- 
ence from any Income-tax authority subordinate to him, 
shall forward a copy of such judgment to such authority 
who shall dispose of the case conformably to such judg- 
ment. 

{6) Where a reference is made to the High Court on 
the application of an assesses, the costs shall be in the 
discretion of the Court. 

(7) Notwithstanding that a reference has been made 
under this section to the High Court, income-tax shall 
be payable in accordance with the assessment made in 
the case : 

Provided that, if the amount of an assessment is re- 
duced as a result of such reference, the amount overpaid 
shall lie refunded with such interest as the Commissioner 
may allow. 

=f:(7H) Section 5 of the Indian Limitation Act, 1908 
shall apply to an application to the High Court by an 
asscssee tinder subsection (3) or subsection (3 Al). 

t(S) For the purposes of this section “ Hig h Court” 
means — 

{a) in relation to the North-West Frontier Province 
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and British Baluchistan, the High Court of 
Judicature at Lahore ; 

{b) in relation to the province of Ajnier-Mermira, 
the High Court of Judicature at Allahabad ; 
and 

(c) in relation to the province of Coorg, the Higli 
Court of Judicature at Madras. 

Reference io High Court (Section 6*6*) — Under the Act 
of 1918 a reference to the High Court on a <iuestiou of law 
might be made only if the head of the income-tax doiiartinent 
ill a province saw fit. He was not required to make any such 
reference on tlie application of an asc(‘ssee if satislied that 
the application was frivolous or that a reference was un- 
necessary. Under section til) of the Act, the* Commissioner 
of Income-tax lias no longer power to withhold a reference on 
these grounds but is required to state a case to the High Court 
on the application of an assessee. In order to [U’ovide against 
frivolous or unnecessary applications, sub-section (2J requires 
that every such application shall be accompanied by a fee of 
Us. 100 or such h'sscr sum as may be presenbed by rule made 
by the Central Board of Ilovenue (no lesser sum lias yet b<‘en 
prescribed). In order to safeguard the revenue, sub-section (7) 
provides that the fact that a case has )>oen stated to the High 
Court shall in no way sto^) the collection of the tax from 
the assessee. 

An application for a reference to the High Court can only 
be made after an appeal to the Assistant Coininissioiicr under 
section 31 or an appeal under section 32 to the Coiimiissioner 
or a reference to a Boai’d of Referees under section 33-A has 
been disposed of. An assessee must therefore exhaust his 
remedies of appeal to the income-tax authorities before requiring 
a reference to the High Court. As it is desirable that ques- 
tions of principle should so far as ])ossible, be settled by the 
revenue authorities, the proviso to sub-section ('-) provides 
that if on receipt of such an application the Comuiisioner is 
himself prepared to give a ruling in favour of the assessee on 
the point of law raised, th* a[»plicant may witiiJraw his 
application for a reference to the High Court in which event 
the fee paid shall be refunded. 

An assessee may also ask for a reference to the High Court 
on a question of law arising out of order of the Commis- 
sioner of Income-tax under section 33 of the Act. lliis right 
has been newly conferred on the assessee by the ImliLui ju- 
come-tax (Second Amendment j Act, 1933.^ A refeivne.* in 
respect of such an order can be asked for oaiy where tar order 
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enhances an assessment or otherwise prejudices the assessee 
and in no other case. Further a reference can be made only 
Oil a 'point oflaiv arising out of the order under section 33 itself 
and not on a question of law arising out of a previous order 
under sectien 31 or section 32 revised by the order under 
section 33. 

The circumstances under which the fee may bo refunded 
to the assessee are specified in the second proviso to section 
66(2). A refund may be made (1) when the question wmich the 
assessee desired should be referred to the High Court has been 
decided by the Commissioner iu exercise of his powers under 
section 33 in favour of the assessee and the latter withdraw^s his 
application, and (2) when the Commissioner rejects the 
application on the ground that it is time barred or otherwise 
incompetent or when he refuses to state the case in exercise 
of his powers under sub-section (3) of section 66 and the 
assessee withdraws his application. 

In all cases the assessee should withdraw his application 
wdthin thirty days from the date on which he receives notice 
of the order passed by the Commissioner. The refund of 
fee except in the circumstances specified above is not 
Avarranted by the Act. 

No x’eforence may be made to the High Court on a question 
of fact. The Commissioner, under these provisions may, 
therefore, only withhold an application for a reference to the 
High Court if he considers that a point of law is not involved. 
If he does withhold it on that ground, the applicant under sub- 
section (3) may apply to the High Court within six months 
from date on which he is served with notice of the refusal to 
make a reference for a mandamus requiring the Commissioner 
to state a case, and if the High Court issues such a requisi- 
tion, the Commissioner must state a case. The rights of an 
assessee in cases where the Commissioner refuses to state a 
case on the ground that the application under section 66(2) 
was time baixed, are set forth in sub-sections (3 A) and (7A) 
of section 66. 

Extext Of Application Op The Section. 

Section 66(1) permits reference to the High Court iu any 
case coming under the Income-tax Act except a proceeding 
under Chapter VIII which relates to offences and penalties. 
No reference can be made to the High Court if any ques- 
tion arising out of an order under section 52, passed by an 
Assistant Commissioner, whether the order is contained in 
the order in appeal or whether it is a separate proceeding — 
Til re ; Xaraindas 2IoIwidal of Banares, A. I. E. 1923 All. 
231. V hen during the pendency of prosecution proceeding 
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for offence u/ss 177 and 193 1. P- C., an asse.ssee applies for 
wifchdrawiug the appeal and for dropping the i»rosecMitiori, the 
Asst. Commr. dismisses tjie appeal but does not drop the 
pi'osecution and refuses to hear on merits — on reterence, thti 
High Court has held that nothing arises from the order \i s 
31 and the prosecution matter is wholly one collateral to it — 
I?i re : Shijam Siindar Bekfiri Lai, 7 1. T. 0. 293. 

Under the section a reference is permissi})le either by the 
Commissioner on liis own motion or by any Subordinate 
income-tax authority. It cannot be at the instance of an 
assessee. 

Under the section a reference is permissible either by the 
Commissioner of his owui motion or by any subordinatt.* 
income-tax authority. It cannot be at the instance of iin assessee. 
Siib-seetion (1) is not intended to benefit an assessee but is 
merely to enable the Commissioner where he feels any dittieulty 
with regard to any question of law to refer the matter him- 
self to the High Court : In the matter of Stfbbi\fnh lyefi 
A, I. R. 1930 Mad. 449. Similar views have been e.tpressed 
in the case of Mnhamad Farid ILihamad Sba/i, 105 I. C. 
167, that sub-section (1) of section 66 contemplates a refe- 
rence by the Commissioner on his own motion or at the 
instance of subordinate income-tax authorities but never at 
the instance of the assessee. The Commissioner of Income- 
tax, Bengal made a refci’ence to the High Court in In thr nmib r 
of Trustees of late Sir David Yah^ (I. T. L. R. 15J mio motu, 
at a time when appeal ii, s 30 was pending. 

The High Court has no power to question the decisisu 
of the Commissioner or of the Central Board of Revenue 
as to the principal place of business of a firm arrived at 
under secsion 64 ; but where there has been a total failure 
on the part of the Income-tax authorities to apply provisions 
of section 64 and where there has been an illegal assump- 
tion of authority by the Income-tax OBicer, as has been 
laid down in the case of Dinonaih Hemraj, 25 A. L. J. 225^ 
the Commissioner of Income-tax and ultimately tlm High 
Court are competent to interfere. 

UxDER Section 00(2). 

Application by an assessee under section 06(2) is liniit<‘d 
to orders under sections 31, 32, or of an order u s 33 en- 
hancing an assessment or otherwise prejudicial to him aiul 
33A ; the assessee can within 00 days from the date of re- 
ceipt of notice of order under sections 31, 32 and 33.V, may 
require the Commi'ssioner to refer the question of law to 
the High Court with his opinion thereon. 

In hi ilo^ iitnifer of Mnkhain Lai Ram^ayirap, I. C. 27. 
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A. I. E. 1925 All. 298, it was held that the assessee may 
ask the Commissioner to refer on a question ^ of law, which 
must be specific. Justice Walsh remarks : “It must also be 
clearly understood that this court cannot listen to suggested 
points of law, which were not first taken in original procee- 
dings before the Income-tax Officer and also submitted clearly 
and definitely to the commissioner by way of ilppea^^ 

Thus where points of law not raised at the first instance 
cannot be raised before the appellate authority or even un- 
der a petition under section 66(2) ; In the matter of Thiru- 
rengacla Mudaliar^ A. I. E. 1928 Mad. 889 : 110 I, C. 742. 
Similar views have been expressed in a very recent case by 
the Lahore High Court iwln the matter ofBai Bahadur Koram- 
chandi 131 1. C. 639 that points of law not raised before the 
original court cannot be raised before the appellate authority 
or before the High Court. The expression “any question of 
law” means questions previously raised before the Commis- 
sioner, In the case of A, G, B. L. A, Chetiiyar firm v. Commi- 
itsioncr of Inco7ne4a2\ Delhi, 132 I. C. 857, it was held that the 
questions regarding the validity of the notice and the propriety 
of the assessment did not arise in the appeal and there was 
no room for reference to the High Court in respect of such 
questions. 

Whethepw a Eeference Against Order Under Section 
33 Is Permissible. 

The section as amended, implies that reference is permissi- 
ble against an order under section 33 as section 66(2) clearly 
and specifically refers to sections 31, 32, 33 and 33A. A fiscal 
statute must be construed literally and nothing should be done 
by implication. But in the case of Singsong Hin, 89 I. C. 785, 
Chief Justice Eobinson held that as section 66(3} only permits 
an assessee to move the High Court in case of an application 
under sub-section (2) of section 66 and as section 33 is not 
mentioned in section 66(2), the assessee had no right to require 
a reference or move the court for mandamus. “The right to 
require a reference or to move the High Court to compel a 
reference cannot exist -without an express provision conferring 
the right.” This decision of the Rangoon High Court was 
before the present amendment and the present amendment 
confers a right to the assessee to ask the commissioner to refer 
a case to the High Court u/s 33 to a limited extent, 

^ The Calcutta High Court in the case of Kumar Sonat 
Kumar Roy, 30 C. W. N. 831 : 96 I. C. 702, held that ‘‘the 
Income-tax Act makes no provision by which the High Court 
can compel the Commissioner to state a case to the High Court 
when a question of law arises in a review proceeding before 
the Commissioner” The Act now provides that reference is 
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possible out of an order n/s 33 eoliancinj): an assessment or 
otherwise prejudicial to him. Provided that a reference shall 
lie from an order u/s 33 only on a (iiiestion of law arising out 
of that order itself, and not on a question of law arising out 
of a previous order u/s 31 or section 32, revised by the order 
u/s 33. 

But in the matter of SJmiJJi Ahdid Kmlir Mnralmijar tf- fb., 
A. I. R. 192(> Mad. 1051, it was held “it is clear that sub- sec- 
tions (2) and (3) of section 66 are in terms limited to orders 
passed under sections 31 and 32 (and also under section 33A). 
As to orders in review passed by the Commissioner under 
section 33 as in the present case there is nothing to operate 
upon except section 6« (1) and the assessee has no reniecly 
unless we hold that the Court has power to order the Commis- 
sioner to state a case embodying any point of law that may 
arise in course of proceedings under section 33/^ Following 
the principle as laid down in the Privy Council case of Alrock^ 
AsJ?clo'W/f (C' Co., 45 M. L. J. 592, it was held that “it does not 
follow that the power of the High Court was meant to be 
confined to cases under those sections and was by implication 
taken away in the case of orders under section 33, a result 
which could not have been intended by the Legislature.''’ 
Before the present amendment, section 6t>(2) did not contain 
any specific provision about reference out of an order under 
section 33 of the Act. The recent amendment has considerably 
thrown off the barrier. The Madras High Court t*vcn under 
the previous Act in the case of Aklnl Kadir yifirakaifm I. 
R. 1926 Mad. 1051, was of opinion that the power of tlie High 
Court was not takeu away by implication in tlie case of orders 
u/s 33. The amendment provides a right to claim a reference 
to the High Court on a point of law arising out of an order 
passed by the commissioner in revision. 

Applicability. 

In In the matter of R K. X. P, B. Chetijar Firm^ A. 1. R* 
1930 Rang. 33, it was held that the failure of the Commissioner 
in his duty under section 33 will not give the High Court 
any jurisdiction to require the case to be referred under sec- 
tion 66(3), since that sub-section relates back to sub-section (2) 
and sub-section (2) specifically deals only with orders under- 
sections, 31, 32 and 33A and not with orders under section 33. 
The Act now provides a reference to a limited extent out of an 
order under section 33. 

But in In the ntatfer nf Snrajnnii BrijUtl, A. 1. R. 1930 Pat. 
538, it was lield : “What would be the position, it may bo asked 
where the Oomrnissioaer of Income-tax in an appeal lieard 
under section 32, set aside the assessiuciit but subsoquentiy 
calls for the records mo nwtn under section 33 and himself 
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makes an assessment or when the tax and penalty imposed 
by the Income-tax Officer having been set aside by the High 
Court in an appeal under section 31, the Commissioner pur- 
porting to act under section 33 calls for the record and makes 
the assessment himself and restores the tax and penalty which 
had been set aside by the High Court. There is no reason why 
the assessee in such oases should not be allowed to ask for a 
reference under clause (2) of section 66. Such an anomoly can 
be removed only by legislature amending section 66 so as to 
include orders passed by the Commissioner of Income-tax 
under section 33 or by making some other provision which 
would render the order of the Income-tax Commissioner, if 
they are arbitrary and unreasonable, liable to be questioned 
before a superior authority.^^ To obviate the above difficulties, 
the recent amendment gives a right to claim reference to the 
High Court on a point of law arising out of an order passed 
by the Commissioner on revision. 

No Reference For Cases Decided Under Section 33. 

A Commissioner cannot be required to state a case which 
has been decided by him on review under section 33, Ratan 
Chand Xfiim Chanel 3Lotishmc, 28 Bom. L. R. 1096, 98 I. C. 
299, A. I. R. 1928, Bom. 566, 2 I. T. C. 225 ; Clietyar P. K. K 
etc., Firm, 1930 A. I. R, Rang. 33 ; Chetyar V. E, A, Firm, 
1930 A. I. R. Rang. 37, 7 Rang. 581. As there has been a 
specific provision u/s 66(2) that a reference shall lie out of an 
order u/s 33, the above decisions are not of any practical use 
now. 

Whether An Assessed Who Has Been Assessed Under 
Section 23(4) Can Apply To The High Court. 

An assessee under section 66(3) can require the High Court 
to ask the Commissioner to state a case where the Commis- 
sioner has refused to state a case under section 66(2). In the 
case of Benarsidas, 96 I. C. 382, Justice Martineau observes 
that the High Court may be moved under section 66(3) only 
when the assessee is competent to apply to the Commissioner 
under section 66(2) but where the assessee is debarred from 
making such application to the Commissioner he is not entitled 
to move the court for requiring the Commissioner for stating 
a case. 

In the case of Bunichand, A. I. R. 1928 Lah. 864 where an 
assessment was made under section 23(4), it was held that the 
Commissioner should have referred the question of law. In In 
the matter of Kiisliiram Koromchand, A. I. R. 1927 Lah. 288, it 
was held that the question whether the Income-tax Officer 
made an assessment under section 23(4) legally or not is a ques- 
tion of law and a reference to the High Court was allowed. 
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In the case of P. K. N. P. P. Ohetifar Firm, S Ran??. 203, 
it was held that a reference to the Court is permissible 

notwithstanding the fact that an assessment has boeii made 
under section 23(4). Where a serious qaestion of law arises 
and the Income-tax authorities fail to apply the })lain provi- 
sions of law and make an illegal assumption of authorities, 
the High Court is entitled to interfere. [ Vi(k also the case of 
A. K, E, P. L. A. Chettijar Firm, A. L R. 1331 R. 1)7, which 
lays down that a reference is permissible in case of assessment 
under section 23(4)]. 

Thus it is quite clear and it may be suggested that the 
reference to the High Court is competent in cases of assess- 
ment under section 23(4). Take for instance where an assess- 
ment is made under section 23(4), an objection under section 
27 is filed and subsequently an appeal against the order re- 
fusing to reopen the case under section 27 is preferred under 
section 31. Cannot an assessee apply to the Commissioner 
for a reference to the High Court ? Certainly he can. Thus a 
summary assessment cannot be a bar to an application for 
reference when there is any real (iuestion of law involved 
therein. But when no steps have been taken by an assessee, 
assessed u/s 23(41, the Commissioner cannot be asked to state 
^ case for reference to the High Court n/s 63(2). 

Where an assessment is made u s 23(4) for non-compliance 
and the Assistant Commissioner rejects the appeal, holding that 
no appeal lies, a reference to the High Court u/s 00(2) is in- 
competent as there is no order u/s 31 — In re : Snraj Bltan ffg^ r 
Sen, A. I. R. 1932 AIL ()42 ; 141 1. C. 530. Para 79 of the In- 
come-tax Manual contains that when an appeal is tiled challeng- 
ing the legality of an assessment u s 23(4), even if it is held 
that no appeal lies, still it must be held to be an order _u/s 31 
and consequently an application for reference u, s 66(2) lies. 

But it is open to the High court by virtue of its inherent 
prerogative of powers to order the Commissioner of Income- 
tax to refer the question of unreasonableness of an assess- 
ment u/s 23(4), if satisfied that the J. T. O. has acted recklessly 
or fraudclently — I)i re : A. If'. Dalai, 7 I. T. C. 301. 

But in my opinion the decision of the Allahabad High 
Court in the case of Jot ram Sher Simjh A. I. R. 1934 All 559, 
gives the correct view of the law. 

Section 30, proviso, expressly declares that there shall be 
no appeal from an assessment to the best of I. T, O’s judgment 
u,s 2bf4). Accordingly no <iuestion of law or fact arising from 
such assessment can be the subject of consideration by the 
tant Commissioner for the simple reason that no appeal lies to 
him, with the result that the Assistant Commissioner can never 
have an occasion to pass in appeal an order u/s 31 iu relation 
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to a best jadgment assessment. The Case of AmnSn v. Commis- 
fsioner of Income-tax, Bilmr and Orissa A. I. R. 1931 Pat 306, 
where an order rejecting an appeal on the ground that it did 
not lie, was held to be an order u/s 31 “disposing of an appeal." 

With great respect, it may bo pointed out that a tribunal 
cannot “dispose of an appeal" if what purports to be an appeal 
is no appeal and is _ held by the tribunal to be incompetent. 
Where the A. C. rejects what purports to be an appeal on the 
ground that none lies, he gives effect to the proviso to section 
30 and his order should be deemed to be one under it and not 
under section 31. 


High Court Whether Exercises Original Or 
Appellate Jurisdiction. 

There are conflicting decisions as to whether the High 
Court hearing reference under section 66, exercises original 
or appellate jurisdiction. An application for reference is not 
by way of an appeal. “It is desirable to point out that section 
66 under the new Act does not give a right of appeal. Persons 
assessed to income-tax should clearly understand that this court 
is not a court of appeal to which resort may be had if they 
happen to be dissatisfied with the decision against them" : In 
the matter ofllcikhan Lai Ratrmcarup, 86 1. C.' 27. 


Original Or Appellate Jurisdiction. 

In In the matter- of Anantapur Gold Mines v. Chief Commis- 
sioner of Income-tax., Madras, 64 I. C. 682, it was held that 
issuing of an order under section 45 of the Specific Relief Act 
in the nature of a mandamus is an exercise of original jurisdic- 
tion within section 106(2) of the Government of India Act. 
Chief Justice Walsh observes : “The High Court have not and 
may not exercise any original jurisdiction in any matter 
concerning the revenue, or concerning any Act ordered or done 
in the collection thereof in accordance with the usage and 
practice of the country of the law for the time being in force. 

Now the i^ssuing of the writ of mandamus to secure the 
performance of a public duty when no adequate remedy existed 
by action or otherwise was, it seems to me clearly an exercise 
of original jurisdiction. It was a proceeding originating in 
court issuing it, and might be directed in a proper case to tnv 
class ot public officer, executive or judicial. It must also be 
regarded as having been within the original jurisdiction of the 
supreme court, because the court had no appellate jurisdiction, 
bimilarly, I think that the substituted jurisdiction to issue order 
under section 45 of the Specific Relief Act, is original jurisdic- 
terms be directed to any person holding a 
public office, and to any corporation as well as to any inferior 
court ot judicature. Nature of the jurisdiction exerci^d is the 
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same in each case and must, in my opinion, be consuler(id nn 
exercise of original jurisdiction. If this be so, I am nimble, 
with great respect, to agree with the learried Judge that in 
making the order prayed for, wo should not he exercising 
original jnridiction in a matter concerning revcniic/^ 

But the Privy Council in the case of Alrork AAffhfrn d- 
Compa ay V. Chief Berenae Authority, 2S C. \V. XC 702 held 
that the court exorcises npi)ellatc jnrxsdietion. The High 
Court cannot exercise an original jiirisdiction. In their 
Lordships^ view, ‘‘the order of a High Court to a revenue officer 
to do his statutory duty would n‘‘)t Ixj the exercise of original 
jurisdiction in any matter concerning revenue.” 

The Calcutta High Court in the case of Bimalra Kishorr 
Manihja v. Secretary of State, 4S Cal. TbC : 25 C. XT. 80, 
held that ^ the High Court exercised not an original but an 
appellate jurisdiction. 

In In the matter of Aurangahad Alilh Ltd, 04 I. C. 0, it was 
held by Chief Justice Macleod that the High Court exer- 
cises original jurisdiction and as such cost should be assessed 
as on the original side. 

But the Calcutta High Court in the case of Promt Chandra 
Bariia, 29 C. W. N. 298 held that such a judgment is merely 
advisory and made by the court in exercise of its consultative 
jurisdiction. I am of opinion that the deoit^ion of the Calcutta 
High Court in the case of Procat Ckaailra Barim, 29 G. W. N. 
298, lays down the correct procedure. 

Laws Of Limitation. 

Under section 66(2) an asscssce must apply within 00 days 
from the date of service of order and in the case of refusal by 
the Commissioner under section 00(3) the assessee must file an 
application for reference within 6 months from the date of such 
refusal. Section 66(3) is limited to a case on the ground of any 
question of law arising, and it cannot be construed as covering 
a refusal on some other ground — lu re : Khemclimd Bum(Iaj<, 
A. I. R. 1932 S. I. 

Commissioner Has No Power To Extend The 
Period Of Limitation. 

The Commissioner cannot condone the period of limitatian 
even if sufficient cause is shown and a reference made on an 
application which is time-barred cannot be entertained by the 
High Court. In la the nidtier of Boajilfil, 90 I. C. lUlS : 0 Luh, 
3TB it was held that the delay of one month robs the Commis- 
sioner of all jurisdiction and a reference by the Commissioner 
is of no avail. 

In Li the laaiter of Bntrin Chaml Khim Chnml Aloiishair, 9S 
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L C. 299, it was held that the High Court is not competent to 
extend the jicriod of limitation prescribed by section 66(2). 
The Patna High Court in the case of Hukumchand Eordat 
Boy, 2 L T. C. 140, arrived at a similar decision. The refusal 
of the Commissioner to make a reference of a supplementary 
question of law submitted to him, one month after the Assistant 
Commissioner passed his orders, as being time barred, is justi- 
fied — hi re : Raghunath Das Seiclal, A. I. R. 1932 Cal, 411. 

In the Trustees Corporation Ltd., 34 C. W. N. 711 it was 
held : “The stringency of this requirement is clearly deliberate. 
It is the intention of the enactment that the High Court is not 
to be flooded with such applications. The object is a statutory 
one and in their Lordships^ judgment the High Court will be 
well advised, before they entertain any question under this 
section, always to see that the preliminary statutory conditions 
have been fully observed.^^ 

But the time spent for taking copies must be allowed in 
computing the period of limitation : In the matter of Romannth 
Bcddiar, A. I. E. 1928 Rang. 152 : 1110 T. C. 601. The 
Commissioner is not competent to waive the statutory period 
prescribed for an application under sub-section (2) of section 
66 : In the matter of Ramanath Reddiar, 110 I. C. 601 and 
Mohonlal Hardiodas, A. I. R. 1930, Pat. 14. 

It has been held in the case of Ratanchaml Xhimehaui^ 
9S I. C. 294, that the High Court is not competent 
to extend the period of limitation on any account whatsoever. 

In In the matter of Hardiodas, 122 1. C. 810. it was held that 
the time spent for obtaining copies must be excluded 
in computing the period of limitation. But no ruling of the 
court is necessary in view of the insertion of section 67 A 
which states that in computing the pariod of limitation, the 
time spent for obtaining copies of such orders shall be ex- 
cluded. 

Passing Of The Oeder. 

There is nothing in the language of section 66(2) to hold 
that the expression “passing of the order” should be inter- 
preted as the communication of the order to the party and it 
would be straining the law to hold that an order passed by 
an Income-tax Commissioner can be ignored for the purpose 
of limitation until it has been duly communicated to the 
assessee. Similarly on general principles and in view of sec- 
tion 29 of the Limitation Act, the period required for obtaining 
copies of the order under section 31 or 32 of the Act shall be 
excluded in computing the period of limitation for an applica- 
tion for reference by an assessee : A. I. E. 1928 Eang. 152^ 
A. 1. R. 1929 Lah. 170 and 34 All. 496 referred to\ A. I. R. 
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1926, Bom. 556, A. L R. 1927, Mad. 545 mi appror&i : In 
the matter of Mohonlal Hardmlas. A. L R. 1930, Pat. 14. 

FeEvS. 

An assessee shall have to deposit the fee of E.s. 100 in 
respect of an entire application and not in respect of each 
point raised : In the matter of Choknlhiffnm, 2 Rang. 579 : 

1. C. 521. But in the case of Mothay Gnnga liaja, 100 T. C. 
291: 50 Mad. 335, it was held that it is not competent for four 
separately assessed persons to combine their application for a 
case to be stated in one document, when points to be raised 
are the same. Their case must be separately stated and they 
must pay separate fee of Rs. 100 each. Where more than one 
assessee puts in one joint petition with one fee of Rs. 100, 
the application is not proper even in the case of any one of 
them. 

Chief Justice Robinson in the case of ChokaJingani, 

I. C. 521, remarks :“on the question of the fee, we are of opinion 
that it is to be paid in respect of the application and not in 
respect of each point raised therein. The section contemplatcB 
each application in a case and sub-section (5) showR that 
each case may raise several questions of law. Words in the 
singular should be read as including the plural, unless there is 
anything in the context to point to a difterent meaning.’^ 

Costs. 

Costs are allowed at the discretion of the court. The 
Court in awarding costs shall have to decide the amount to be 
awarded. Cases are not wanting where the High Court has 
allowed both parties to bear their costs. In the case of 
Aurangabad Mills, Limited, 45 Bom. 1286, it was held : “The 
costs of reference under section 51 of the Act of 191H, made at 
the instance of the chief revenue authority of Bombay within 
the local limits of the original jurisdiction, should be taxed as 
on the original side.” All submissions in which costs are 
involved must be argued at the time of hearing and before a 
final order is drawn up : In the matter of Ilamyopal Midchnnd, 
87 I. C. 97. 

An order awarding assessee costs of reference means the 
award of all costs for making the reference and includes the 
amount of Rs. 100, deposited by the assessee {Badhcylal Bal 
mvlmnda A. I. E. 1933 All. 23, relied on) — In rc : Lachmnndas 
Bahnram A. I. R. 1933 All. 853. 

Jurisdiction Of High CVyuRT. 

The High Court has jurisdiction under section 66 to require 
the Commissioner to sttite a ease where any npiJication or 
reference has been refused by the Commissioner uiuler section 
66(2). Where there is a question of law the High Courtis 
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competent to interfere. In the case of Gokulchmd Jogonnath, 
70 L C, 139, it was held that the Commissioner has no power 
under the law to refuse to pass any order or an application 
or to delegate his authority to any subordinate officer, that the 
procedure adopted by the learned Commissioner in this case 
was quite illegal and that he himself ought to have passed 
delinite orders accepting or rejecting the application and the 
refusal by the Commissioner to state the case, whatever may 
be the grounds of his refusal, is tantamount to a refusal on 
the ground that there is no question of law involved and the 
High Court, if it is not satisfied of the correctness of the 
Commissioner's decision, has power to require the Commis- 
sioner to state the case and to make a reference to the High 
Court, Justice Motisaghar remarks: ‘In the present case, 
however, the learned Commissioner has not passed any orders 
on the petitioner’s application. Neither he accepted the applica- 
tion nor rejected it as required by clause (2) of the section. 
This procedure on his part is not warranted by any provision 
of law, and I am, therefore, of opinion, that the case must be 
referred back to the Commissioner with a direction that he 
should either draw up a statement of the case for reference to 
the High Court or reject petitioner’s application on the ground 
that there is no question of law involved therein.” 

But where findings essential for a decision of a case do not 
appear in the statement of the case, the court is competent 
to ask the commissioner for proper finding again: In the 
matter of Martin S Cb., A. I. R. 1929 Cal. 753. 

Thus it is quite clear that section 66(3) is confined only to 
cases of refusal by the Commissioner on the ground that no 
question of law is involved therein but not to refusal on any 
other ground : In the matter of Maclhav Das Jethabha% A. I. R. 
1928 Bom. 434 The provisions of section 66(3) of the Act 
are not applicable to a case of refusal by the Commissioner to 
state a case on the ground that the application was made 
beyond the period of limitation. 

So far as orders under section 33 are concerned, different 
High Courts have held different views. The Calcutta High 
Court in the case of Kumar Sonat Kumar Roy, 30 C. W. N, 
834 has held that the High Court has no power under the 
section to order the Commissioner to state a case where a 
question of law arises before the Commissioner in a review 
proceeding under section 33. But (Semble) the High Court 
may possibly pass such an order under section 45 of the Specific 
Relief Ac4^ Similar observations have been made by the 
Rangoon High Court in the case of Sinseughin,d>^J.. i 
A. 1. R 1925 Rang. 252 and also in the case of 
KJumchatu] Motishaiv, 98 I, C. 299, by the Bombay High Court. 
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The recent amendment has removed all complications I)y pro- 
viding reference out of an order u s 33 to a limited extent 

In In the malter of Ahlul Kadir Mamlnjar, f;! il. L. I. 050, 
it was held that tlie High Court can coinpei the Commissioner 
to state a case where any question of law is involved. This 
was decided on the principle in the case of Ahook AAiflotrn 
Co., 2S a W. N. 702. 

In the unreported case of Lpougmjh <C’ Co., it was held that 
where an assessco did not apply to the Commissioner of Income- 
tax under section 311(2) asking him to state a case, tlie High 
Court is without jurisdiction. 

Neither the Commissioner nor the High Court is competent 
to condone delay or to allow an application which is time- 
barred : In ike matfer of Bcdrin Ckmnl Khim Ckajnl MoUshoiv, 
98 I. C. 299. In In the matter of Bidrhancl Kctthah Das^ A. I. R. 
1930 Sindh 301, it was held that the application is not time- 
barred as the period of limitation is to be computed from the 
date of communication of the order. Jurisdiction to excuse 
delay is not contemplated — In re : Ldkshmi Seicak Sahii, t> 
I. T: C. 142. 

The High Court has no power to decide a question which 
was not raised at the original court or before the Commis- 
sionor. In In the matter of A. C. T, I . Chhetijar I intu 
113 L C. 810, it was held that under section 63 of the Income- 
tax Act, the Commissioner of Income-tax cannot be required 
to state a case upon points of law which were not raised 
before him and the High Court is functus officio.^ The High 
Court must confine itself within the points raised by the 
assessee before the court of first instance. In In thr matter of 
MakM7iLalEamsiL'arupyS^l.Q. 27 Justice Walsh remarks: 
“It qiust also clearly be understood that this court cannot 
listen to suggested points of law, which were not first taken 
in the original proceedings before the Income-tax Officer, and 
also submitted clearly and definitely to the Commissioner by 
way of appeal.'’^ 

Where the Assistant Commissioner has no occasion to deal 
with or apply his mind to a point of law, the point not ha\ing 
been raised before him, such point of law cannot be said^ to 
arise out of his order and the assessee cannot claim any roter- 
ence in respect of that point— Conimis^aioucr of Income-Uu \\ 
Sindh Light Eailicuij, 138, 1. C. 673. High Court has to decide 
questions of law as distinguished from questions ot substantial 
error in procedure — In re : H. S. (Jour, 7 1. T. C. 31 1 . 

In the case of Eicar Dtm Dhftnuuchiml, 92, I. C. 249 
Justice Broadway remarks ; **It seoins to me that the applica- 
tion under section 6612) to the Commissioner should state 
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the question o£ law which the petitioner desires to be referred 
to the High Court and I am also inclined to the view that 
the application under section 66(3) should also specify the 
question or questions of law which the applicants consider 
ought to have been referred to the High Court by the Commi- 
ssioner. In the present case, 3 points were taken before the 
Commissioner in the application under section 66(2). One ques- 
tion alone was raised in the application to this court under 
section 6n(3) and it seems to me that had the Commissioner 
confined his reference to the point raised before this court 
objections could not be taken to this actio In the case 
of Ratlha Khhan d- 8 I. T. C. 73 it has been held that 
■where the Commissioner makes a reference in respect of two 
points and declines to refer other points, the High 
Court is not competent to entertain under section 66(3) any 
application filed beyond the prescribed time. The competency 
of the High Court to issue mandamus under section 66(3) 
should be questioned at the hearing of the application made 
under the said section and not after the order passed on the 
application: hire: Firm Gahulchand, A. I. E. 1927 Lah. 
449. The Lahore High Court in In the matter of Rai Bahaclnr 
Koramchajtcl, 131 L C, 689, came to the conclusion that an 
applicant cannot raise any new question before the High Courts 
if not already raised before the court of the first instance. 

The High Court is out of jurisdiction when there is no 
refusal to state a case by the Commissioner and an application 
is not tenable : In the matter of Govinda Saran, 3 Luc. 237. 
Under section 66(3) an assessee can maintain an application 
for mandamus only on points of law raised before the Com* 
missionor and he cannot be permitted to shift his ground. 
AVhere therefore, the assessee substitutes new points of law 
in such an application, the application should stand dismissed : 
hi the matter of A, K A. C. I), F. ChetUjar Firm, 6 Eang. 
492; A. I. R, 1928 Eang. 28. When the computation of 
profit is reasonable, High Court will not interfere — hi re : 
AAigaraU and Mohamad AU, A. L E. 1932 O 10 . 

Contents Of Eeference. 

In case of reference under section 66 it is the duty of the 
Commissioner to find all the relevant facts ; he is not merely 
required to state the questions of law and give his opinion ; 
he is required above all things to state the fact upon which 
the question of law must be decided : In the matter of Oanga- 
sagar Ananda Motion, 111 I. C. 282 : 55 Cal. 953. 

^ It is suiheient^ for an assessee to suggest to the Commi- 
ssioner the (piestion of law. It is for the Commissioner to 
find the facts first and then to state the point of law which 
arises out of those facts and on which he desires opinion of 
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the High Court. He may then give his own opinion in the 
case : In the matter of Bijraj BancjuM, 106 I. C. 193. 

It is quite proper for Income-tax Commissionor to state 
his opinion on question involved. It is his first duty to state 
clearly and fully the material fact admitted or proved in 
evidence before him : In the matter of Baja Shitaprosad 
Singha, 82 I. C. 653 : A. 1. R. 1924 Pat, 679. It is the 

duty of the Commissioner to settle the case u/s 66(2) in its 

final^ form and if no suggestion, addition or amendment is 
received by him within 14 days, but if a question does arise, 
it is clearly his duty to state whether he and the assessee 

are able or unable to agree (vide Rule 12) — In re : Kmtgra 

Valley Estate Co. Lid. Lahore 14G I. C. 599. 

Questions Of Facts. 

The High Court is bound by the findings of facts arrived 
at by the Income-tax authorities : In the matter of Comnier-^ 
rial Properties Limited, A. 1. R. 1928 Cal. 456. Thus the 
High Court has no jurisdiction to consider the findings of 
fact arrived at by the Income-tax authorities even where the 
grounds are unsound or where no grounds are stated at all. 
The Income-tax Act does not impose on the appellate authority 
to set out fully the reasons for decision and the High Court 
cannot interfere : In the matter of M Chetyar Einn^ A, L R. 
1930, Rang. 224 : 127 L C. 4(38. The Calcutta High Court 
has arrived at a similar conclusion provided the finding of 
the tax authorities has resulted in total failure to giv(* efiect 
to the provision of law. In the case of Feroj Saha, 125 I. C. 

' 91 : A. I. E. 1930 Lab. 197, it was held that question of 
law arises where it can be shown that discretion lias been 
arbitrarily exercised. It is not open to the High Court to go 
into the facts of the case and to determine whether the^ In- 
come-tax Officer was right in his findings of facts. Findings 
of facts arrived at by Income-tax authorities are not ordina- 
rily open to review by the High Court unless there is evidence 
to support them — In re : S. P, K. A. J/. Chettyar Firm 
A. 1. R. 1932 E. 66. 

High Court is precluded from looking at the findings of 
fact except in so far as it is necessary to see whether there 
was any evidence which could have supported those findings 
(vide American Thread Co v. Joyce 5S S. J. 308). Except 
in cases when an I. T. authority has proceeded in a wrong 
construction of the Act, an inference drawn by him from 
the evidence cannot be challenged solely on the ground that a 
different conclusion could reasonably be reached from the same 
facts by the Assistant Commissioner (vide Fannar Coinpang 
Cotton's Trestccs 31 T. L. R. ■iri^)—Eemraj Kunji A. I. E. 
1933 S 146. 
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Question Of Facts, 

(1) The question whether an. assessee produced all his 
books of accounts is a question of fact pure and simple : In 
the matter of Joharmal Uttamchand^ 2 I. T. 0. 301, 

(2) Whether the assessee was prevented by a pflficient 
cause in complying with the requisition under section 23(2) 
and 22(4) is purely a question of fact : In the matter of Skmja- 
protap Bhafadii, 84 I- 0. 131 : A, I. R. 1924 Nad. 880). 

(3) In In the matter of Bhagat Halwai, 3 I. T. C. it was 
held that where an Income-tax Officer forms an opinion from 
local inspection and determines the assessable inemo of the 
assessee in that way, after rejecting the evidence adduced, 
the question is one of fact. 

(4) In In the matter of Babii Sahih, 2 I. T, C. 502 it was 
held that where an assessee gets a share of the profits of 
business by way of remuneration, the finding that he is not a 
partner is a question of fact. 

(5) In In the matter of Arunachaalam ChatyaTt 2 I.T.C. 38 
it was held that whether a trust is revocable or not is a ques- 
tion of fact. Whether a particular expenditure is current or 
capital is a question of fact : In the matter of Rattan Singh, 

I. C. 478, and vide also the ease of Ramanath Reddiar, 100 
I. C. 601. 

(6) In In the matter of Doyaram Shovaram, 2 I. T. C. 226, 
it was held that in the absence of clearly and properly kept 
accounts, the charging of a flat rate is not a question of law 
but is a question of fact. 

(7) la In the matter of Ilaharaja of Darbhanga. A. I. R. 
1220, Pat, 81, it was held that whether the assessee^'s accounts 
•disclose true income or not, are questions of facts. [Jamas cycle 
Co. V. Commr. of Inland Revenue 12 T. C. 103 followed). 

(8) In In the matter of Chanlochioan, A. L E, 1929, Rang. 
1U2, it was held that whether a statement is incomplete or not 
is purely a question of fact. 

(9) In But in the case of P. K. A". Ohettyar Firm, A. I. E. 
1930, Rang. 33, it was held that whether suflBcient cause has 
been shown under section 27 is not a question of fact but is a 
question of law. 

^ (10) In In the matter of G, A. M. K. Kassi Chetyay\2LC£: 

it was held that the exercise of the discretion by the Assis- 
tant Commissioner in refusing to condone delay in presenting 
an appeal under section 30 is a question of fact ; vide also the 
case of Hiikumchand Hardwat Roy, I. T. C. 140. 

(11) The question whether assessee is a member of the 
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joint family or not is a question of fact : In the emitter of 
Makhomlal Rainsmriip, 80 L C. 

(12) It is the duty of the Commissioner to state facts and 
then to formulate questions of law — In re : IJai Sakina Boo 
A. I. R. 1932 B116. 

(13) Eemittance from foreign country, whether out of 
capital or profits is a question of fact {ScoUkh Provident Ins- 
titution v. Alla?i {1903} A. C, 129 followedj — H P. P. P. L. 
Family v. Commr. of hicome-fax A. I. R. 1933 R. 21S. 

(14) Whether accounts are regular or not are questions of 
fact — TFaZ^ v. Cooper ^ 14 T. C. 552. 

(15) Whether an income is casual and of non-recurring 
nature or whether it is an addition to remuneration is a ques- 
tion of fact — In re : Lakskman Chettier^ A. J. R. 1930 Mad. 21, 

(16) Whether an assessee occupies a building solely or 
with another is a question of fact (Hairken v. Compton) 
8 T. C. 306. 

(17) Whether accounts kept are on mercantile or cash 
basis is a question of fact — In re : Feroxe Saha^ A. I. E. 1930, 
Lah. 187. 

High Court Is Competent To Require The Commissioner 
To State Facts And Then Laws. 

While it is quite proper for the Income-tax Commissioner 
in making a reference to place his opinion on the qn« stion 
involved, it is his first duty to state clearly and fully the 
material fact admitted or proved in evidence before him ^ In the 
matter of Sri Shiboprosad Singhtu A. I. R. 1924, Pat. 679 : 5S2 
I. C. 653. 

The question whether a point of lawarises on any given find- 
ing or whether in reality the alleged point of law is merely the 
conclusion of facts, depends to a great extent on the particular 
circumstances of each case. The question whether expenditure 
in a shipowner's business is current as opposed to capital must 
essentially be one of degree and, therefore, the effect of decision 
on question of fact must always be considered by an appellate 
court from the point of view whether although the decision is 
undoubtedly one of fact, there is sufficient evidence to come to 
a proper conclusion. If a decision of fact is founded on in- 
sufficient evidence, a question of law is produced which may be 
considered by any court of appeal. But if the lack of evidence 
and insufficient materials is due to the neglect of the assessee. 
its insufficiency cannot be used to throw over the qucj^tion of 
fact a cloak of law * In- the matifr of Pn mu noth hcddieK 110 
I. C. 60l ; A. L R. 1928 Rang. 15. In cases under section 
6*6(3) it is the duty of the Cominissioiior to find all the relevant 
facts. The Commissioner must, above all tiiiugs state 
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the facts, upon which the question is to be decided : In the 
matter of Qangasagar Annadamohon Saha, 55 Cal. 953 : 1111. 
C. 828. 

In In the matter of Krishna Knmar and Mahendro Kumar 
Ghosh, 35 C. W. If. 312, it has been held that the order passed 
by the Commissioner on the application filed before him under 
section 66(2), giving his reasons as to why he decided to refer 
a case or why he will not refer some of the questions and not 
the other is one thing, the case stated is another. In strictness 
and for the sake of convenience, the two should not be com- 
prised in one document. 

In the case stated should be included only the point, the 
Commissioner intends to refer, and the relevant fact on the 
point. Question not meant for reference should not find a 
place there. 

In a reference under section 66(2) it is not the business of 
the High Court to decide abstract propositions of income-tax 
law, the question propounded should be formulated in a proper 
way, as concrete case arising out of the particular fact. 

“This case must go back to the Commissioner and I must 
beg him, first of all, to make up his mind what question or 
questions he is going to refer to this court. If he is not going 
to refer any questions then he should leave out all mention of 
it in the case. When he knows what he has to refer and he 
states the facts relevant to those points, it will be possible for 
this court to deal with the matter. I would add if the Commis- 
sioner thinks that there is a point of law proper to be referred, 
he is not bound to refuse merely by reason that the assessee 
has not framed it properly. He can frame it properly himself 
and then refer. The case must go back to the Income-tax 
Commissioner to state a proper case.^' The High Court 
has power under section 66(5) to amend the questions asked by 
the Commissioner by raising the real question and then answer- 
ing that question. In re : Sibaprasad Gupta, A. I. E. 1229, 
All. 819, In re : Kajarimal Kalyandas, A. 1. E. 1930, All. 209, 
foil. In the matter of Isational Midual Life Association of 
Australasia, A. I. R. 1931, Bom. 448. 

In In the matter of Gahdchand Jagannath, 76 1. C. 139, it 
was held that the Commissioner had no power under the law to 
refuse to pass any orders on an application or to delegate his 
authority to any subordinate officer, but that the Commissioner 
ought himself to have passed definite orders accepting or 
rejecting the application. It was held also, that the refusal 
by the Commissioner to state the case, whatever might be the 
grounds for the refusal, was tantamount to a refusal on the 
ground that there was no question of law involved and that the 
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High Court, if not satisfied with the correctness of the Com- 
missioner’s decision, has the power to require the Commis- 
sioner to state the case and to make a reference to the High 
Court. 

QuESTio^r Of Law. 

Wherever any real question of law is involved, the High 
Court is competent to require the Commissioner to state a 
case. 

(1) It has been held in the case of PmKlurang JRamchmdra, 
91 1, C. 980, that the question as to what constitutes receipt 
is a question of law. It has been held by their Lordships 
of the Privy Council that ‘*the proper legal effect of a proved 
fact is a question of law^^ : In re : Xafarchandra Pal v. ShIckt^ 
48 Cal. 189. In In ike matter of liamgopaU 20 Cal 93, Sir 
Eichard Couch remarks : “The fact found need not be diputod. 
It is the soundness of the conclusions from them that is in 
question and this a matter of law.^' 

(2) The proper legal effect of proved fact is a question of 
law: Pandurang Eamckandra Panda, 91 1. C. 980: Jambhudas, 
104 1.C. 336. 

(3) The legal effect of a disruption of a Hindu undivided 
family is a question of law : In ike matter of IsWmnal, ^ Jjih, 
201. Whether an assessee is to be treated as a joint family, 
i,e„ as a Hindu undivided family or as an unregistered firm is a 
question of law : In the matter of Gangasagar Amnda Mohan 
Saha, 55 Cal. 953 : A. I. R. 1928, Cal. 836. 

(4) It has been held in the case of Saichitananda Singha, 
84 I. C. 792, that income derived by an assessee as a member 
of a joint family, whether can be assessed jointly with his 
personal income is a question of law. 

(5) Whether a return filed by an assessee showing blank 
in the prescribed from is to be treated as no return is a ques- 
tion of law : In the matter of Raianchand Dnnkhand, 9 
Lah. 188. 

(6) In In the matter of Panmlal, 29 P. L. R. 204, it was 
held that where accounts of several years are mixed, up and an 
assessment is made at a flat rate, question of law arises- 

(7) The question whether pending an application under 
section 66(2) is a bar to proceeding under section 33 is a ques- 
tion of law : In the matter of CheUjar Firm, A. 1. R. 1925 
Rang. 245, 

(8) Where an assessee disputes the authority of the Income- 
tax Officer to adopt a flat rate, question of Jaw arises : In the 
matter of Joy ram Motiram, A. I. R. 1929 Nag. 213, 

19) Correction of a supposed mistake without issuing a 
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notice to the assessec under section 35 raises a question of law: 
In the matter of Delhi Cloth and General Mills Ltd.^ A. 1. R 
1929 LaL 326. 

(10) Where the Income-tax authorities improperly exercise 
their discretion, the question whether the descretipn has been 
judicially exercised by them or not is a question of law : In the 
matter of P. K N. P. P. Chetyar Firm, 8 Rang. 203. 

(11) Whether reasonable opportunity was given to the 
assessee under section 33 is a question of law : In the matter 
of Saiehitananda Singha, A. I. R. 1926 Pat. 155. 

(12) Where the Income-tax authorities failed to apply the 
plain provisions of law and where there has been an illegal 
assumption of authority under section 64, question of law 
arises : In the matter of Dmonafh Hem^^aj, 49 AIL 616. 

(13) The question whether the authorities made an 
assessment legally or not under section 23(4), is a question of 
law ; In the matter of Kusiram Koromchand, A. I. R. 1927, 
Lab. 268, 14. 

(14) In hi the matter of Bislmnpria Chaiidhurani, 50 Cal. 
907 ; A. I. E. 1924 Cal. 337, it has been held that “if an 
assessee states that he has no income from a certain source and 
the officer of the department disbelieved him^^ a question of law 
arises. 

(15) Whether total destruction of a car or machine comes 
within the expression “obsolete^^ raises an important question 
of general interest and the Commissioner was asked to state a 
case : In the matter of Ratan Singh, 85 I. C. 478. 

(16) In In the matter of Bliola Saha Narasingh Das, 116 
I. C. 454, it was held that where a partner as partner invests 
money beyond his initial capital to the firm at an agreed rate 
of interest and the money is used for capital expenditure, the 
question whether the interest paid should form a deducible 
expenditure is a question of law. 

(17) Jn In the matter of Jambudas Debidas (unreported), 
where on the evidence only one legal inference is alone possible 
and that has not been drawn, a question of law arises. 

But in respect of an order passed by the Commissioner 
under section ^ 33 of the Income-tax Act, the Rangoon High 
Court has no jurisdiction either under section 66 or under 
section 45 of the Specific Relief Act to direct the Commis- 
sioner to state a case : In the matter of V, E, A. Chaiygar 
Firm. A. L E. 1930 Rang. 37. 

Maxda:mus And Specific Relief Act. 

Where the court has no jurisdiction under the xVet, section 
45 of the Specific Relief Act gives jurisdiction. In the case of 



S. 66CJ 


SUFFICIENT CAUSE 


513 


Alcoch Ashdoimb Co.^ 47 Bom. 742 (Privy Council), the 
opinion of Lord Phillimore is worth quoting : *‘to argue that if 
the Legislature says that a public officer, even a revenue officer, 
shall do a thing and he without cause or jurisdiction refuses 
to do that thing yet the Specific Belief Act would not be 
applicable and there would be no power in the court to compel 
him to give relief to the subject, is to state a proposition to 
which their Lordships must refuse assent. Section 45 of the 
Specific Relief Act enables any of the three High Courts to 
make an order requiring any specific act to be done or for 

both by any person holding a public office, whether of 

a permanent or temporary nature or by any court of judica- 
ture provided that such doing or forbearing is under any law 
for the time being in force, clearly incumbent on Huch person 
or court in his or its public character or on ’such corporation 
in its corporate character and subject to other conditions not 
material to this case^^ 

In the case of Mahaynad Farid ilahanml Safi, 9 Lah, 317, it 
was held that powers under section 45 (1) of the Specific Relief 
Act can be exercised only by the Calcutta, Aladras and Bombay 
High Courts and that the Lahore High Court cannot issue any 
mandamus. 


In In the matter of Borumvamtj Ayer d' Co., 45 Bom. 1064, 
the High Court was moved under section 45 (1) of the Specific 
Relief Act and in the case of Hoji Abdulla Shahi d Co., 70 
I. C. 30, the Board of Revenue referred to the High Court 
when an application was made under the Specific Relief Act. 


What is sufficient cause within the meaning of section 27 is 
purely a question of fact to be determined by the Income-tax 
Officer while making an adjudication. However harsh, base- 
less and injudicious the decision may be, 
inapplicable. In the case of Shivapratap BhaUadu, ULC. 
131 it was held ; “If I were sitting as a court of appeal or re- 
vision, I would have no hesitation in characterising the pro- 
ceeding as extremely harsh and the assumption basel^s and 
in remanding the case for disposal on the merits. But the 
question is whether acting under section 45 of the bpecinc 
Relief -ict, I can find that any case has to be stated, \\hat 
sufficient cause is, is a question to be determined by the officer 
who has to deal with the application for setting aside the 
ex parte assessment and disposing the matter on an inspection 
on the account books. Where on the facts, about which 
there was no dispute, that officer thinks that sufficient ouuse 
has not been shewn, it is difficult t<> see how the issue ot an 
order directing him to refer tht* question as to wliat the mean- 
ing of sufficient ‘cause’ is, would help the petitioner...... ......... 

This is a matter, 1 thiuk, where there has been an lujusticc to 
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the petitioner which I am sorry I cannot remedy by proceeding 
nndei* section 45 of the Specific Relief Act/^ 

In the case of Ayiantapur Gold Mines Ltd,, 44 Mad. 718 : 
64 1. C, 682, it was held that section 106 (2) of the Government 
of India Act and section 52 of the Income-tax Act pi-ohibited 
the High Court from entertaining any application under sec- 
tion 45 in the nature of a mandamus for the purpose of com- 
pelling the Revenue Board to refer the matter to the High 
Court under section 51 of the Income-tax Act : Spooner v. 

4 M. I. A. 353 followed'. The assessee has no right 
to apply to the Court for an order in the nature of a manda- 
mus under Specific Relief Act, requiring the Commissioner to 
state a case and refer a question of law because a “Specific and 
adequate legal remedy” in that behalf is available to the ass- 
essee under secs. 66 (2) and 66 (3) [Sein seng Hen v. Commr, of 
L tax, A, I. R. 1925 R. 252 referred to, In re : Shiba prosad 
Oupta, A. I. R. 1929 All. 819, In re Kajorwial Kalyanmal 

A. I. R. 1930 AIL 209 dissented from) Commissioner 

of I, Tax, Burma v. C, P, L, E, Chettijar Concern, A. I. R. 1934 
R. 132. 

The above case was overruled by the decision of the Privy 
Council in the case of Alcock Ashdown db Co,, Ltd,, 47 Bom. 
742. Similarly in the case of Abdul Kadir Mevrakayevr S Co„ 
49 Mad. 72«, it was held that the High Court is competent to 
issue a writ of mandamus directing the Commissioner to make 
a reference where any question of law is involved, although 
the Rangoon High Court in the case of F. E ,A, Chhatear 
Firm, 7 Rang. 581, held that the High Court cannot exercise 
its discretion under section 45 of the Specific Relief Act in an 
order under section 33. The decision was to the effect that 
the court exercising discretionary power is not justified in dis- 
regarding those conditions and holding by a reference to a 
General Act that the court has power beyond those as pro- 
vided in the Special Act, that it will be an exercise of power 
which is not vested by law. To me it seems that in the 
absence of any express provision in the Income-tax Act, the right 
of any party to move the High Court under section 45 of the 
Specific Relief Act can be taken away by implication. The 
principle of all fiscal legislation is that no strained construc- 
tion ought to be put to make liable to taxation that which 
would not otherwise be liable but a fair and reasonable construc- 
tion ought to be put. There is no express obligation upon the 
commr. to state a case on an order arising u/s 33, nor has the 
High Court power to order him to do so u/s 45 of the Specific 
Relief Act Tata Hydro Electric Agency Ltd, v. Goiyimissionev 
of Income-tax, Bombay, A. L R, 1934, B. 62. The recent 
amendment provides reference out of an order u/s 33. 
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Review Of Jubgmej^t. 

No application can be entertained under section 66 for a 
review of judgment of the order passed by the High Court 
The said judgment is neither a decree nor an order under sec- 
tion 144: of the Civil Procedure Code : In tlm matter of 
Kajorimal Kalcnjaumd, A. L R 1930 All. 211 ; vide also the 
case of Satchitananda Singka) 84 L C. 702. 

Letters Patent Appeal. 

In In ihe waiter of Provai Chandra, Barm, 200. W. N. 398, 
the Calcutta High Court held that the judgment given on a 
reference under section 66(2) is not a judgment within the 
purview of section 15 of the Letters Patent and as such is not 
appealable under the provisions of law. Such a judgment is 
merely advisory and made by the court in exercise of its con- 
sultative jurisdiction. 

Similarly in the case of Balaqui Sahi, 86 I, C. <S70 : 6 Lab, 
30, it was held that the decision of a single Judge on a point 
of law under section 66 is not a judgment within the purview 
of clause (10) of the Letters Patent and is not appealable. 

But an order of a single Judge dismissing an application 
to compel a reference on the ground that there is no question 
of law is a judgment appealable under the Letters Patent : In 
ihe waiter of Taharmal Uttamchand, 2 1. T. C. 301. *As noted 
by their Lordships in their decision, the matter is not tree from 
difficulty. In Tata Iron Steel Co. Ltd, v. Chief lUrenne 
Authority of Bombay 23 Bom, L. R. 1102, it was held that th(^ 
decision, judgment or order made by the court under section 
51 of the Act of 1918 was merely advisory and the respondent 
oontended that if the final order of the court is merely advisory, 
a preliminary order refusing to call upon the Commissioner to 
state the case must be of the same nature. The oases, however 
are distinguishable, for the Income-tax Act of 1922 differs from 
that of 1918 in this respect that under the latter statute the 
Commissioner of Income-tax was given the power to state the 
case and refer to this court at his discretion whereas in the 
Act now in force he can be directed by this court to state the 
case even after he has refused to do so at the instance of the 
assessee. There can be no doubt that the order of the learnc^ 
Judge in Chambers is a final judgment so far as the proceed- 
ings in the court are concerned and that an order issued by this 
<30iirt to the Commissioner under section 66(3) of the imsent 
Act is not merely advisory but is mandatory and must be obeyed 
by that official.” 

Decision Of The High Coukt. 

Where a decision is arrived at by the High Court, the Com- 
missiouer is to take steps accordingly in that case ; uut other 
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assessees cannot claim the same benefit by virtue of a particular 
ruling in a particular case, of course the Commissioner can 
decide those cases out of his own accord under section 33 in 
the light of decision arrived at by the High Court. 

Chief Coubt A^s^d The Court Op Judicial Commissioner. 

The Judicial Commissioners or the Chief Court of Oudh are 
High Courts within the meaning of section 3(24) of the General 
Clauses Act. The High Court in section 66 of the Income-tax 
Act with reference to assessment of an assessee resident in 
North-west Frontier Province is the Court of the Judicial 
Commissioner of the North-west Frontier Province and not the 
Lahore High Court which has no jurisdiction to entertain a 
reference with such assessment : In re : Toragulbai, 8 L. 335. 

But in In the matter of Luehioiv Ice Association, A.LE..1926 
Oudh 191, it was held that by virtue of sections 3 and 8 of the 
Oudh CourPs Act, 1925, read with section 4(21} of the General 
Clauses Act, the Chief Court of Oufih is a High Court within 
the meaning of section 66 of the Act with jurisdiction to hear 
references. In the matter of Khe^nchand Rmndas A, I. R. 1 932 
S. 1., it has been suggested that the assessee in Sindh shall be 
placed in the same position as an assessee amenable to the juris- 
diction of a High Court referred to in section 45 of the Specific 
Relief Act, so as to secure him the undoubtable right to have 
questions of law arising out of appellate officer’s orders, decided 
by a court of law, when the Commissioner refuses to state a 
case on fanciful and unfounded grounds. 

Has The High Court Power To Examine Books Op Ac- 
counts And Come To Findings Of Facts Contrary 
T o Those Arrived At By The Commissioner. 

In In the matter of Binjraj HuJiumchantl, 35 C. W. N. 589, it 
was held that where a person is assessed in the ordinary way 
under section 23(3) of the Income-tax Act, the authorities, it is 
true, cannot assess him upon any figure of profits not warranted 
by the evidence before them. But where the transactions show 
a profit of a certain amount in the year concerned, if the 
assessee wants to deduct therefrom a certain sum as bad debt^ 
the burden is upon him to prove the debt and prove the claim 
to set it off. 

The assessees have in this case asked us to receive in evi- 
dence certain copies of accounts said to appear in books of 
account which were not produced to Income-tax authorities at 
any stage. ^ They ask us on the basis of these extracts to revise 
the Commissioner’s decision upon the fact and to say that we 
are satisfied that the claim is made out. This shows an utter 
misconception of the procedure applicable to a reference under 
section 66 of the Act. It is )iot open to ang assessee to ask this 
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court upon such a refer erne to emmim his boohs of account and 
come to findings of fact contrary to those arrived at by the Com- 
missioner in the case stated. Still less it is intended that this 
court should be a last resort for the production of hooks which 
were not produced before any one of the three Incomc-fa.r autho- 
rities which are to deed iciih the casef 


Imposition Of Penalty Under Section 28. 


Where the Commissioner sets aside a penalty imposed under 
section 28 by the Income-tax Officer and after having given 
an opportunity, to show cause, himself imposes a penalty, it 
is not open to the High Court to call upon the Commissioner to 
state a case for reference to the High Court : A. I. R. li>2‘4 Pat. 
644 distinguished and A, L R. 1925 Pat. 352 doubted : In the 
^natter of Jangi Bhagat Ramabatin\ 121 1. C. 332 : A. I. R. 1930 
Pat. 127. 

“The plain language of section CG does not empower this 
court to require the Commissioner to state a case in respect of 
an original order passed by him and not in respect of an order 
Xiassed in a matter which came before him on an appellate order 
by the Assistant Commissioner." 

Eight To Begin. 

Counsel for the assessee applicant has the right to begin and 
has necessarily the right of appeal. In the case of Killing J (dlcy 
Tea Co., 48 Cal 161, it was held : “When the reference was 
taken up for consideration, a question of procedure was raised 
as to who should begin. We ruled that the Counsel for the 
company was entitled to begin. The ruling is in accordance with 
the decision in Marguis of Chaudos v. Inland Revenue Commis- 
sioner, 20 L. R. Ex, 269. The view that the objector who ques- 
tions the assessment should begin and should have the right 
of reply is well founded on principle and is supported by the 
decision of the House of Lords in Drake v. Attorney General, Ou 
E.R.122.^^ 

In Ro 7 na 7 iath Cheitiar, 53 I. C. 976, it was held : e think 

that on this reference made under section 51 ot the Indian 
Income-tax Act of 1918, the assessee on whose applioation the 
reference was made by the Board of Eev'ciiue is entitled to be 
heard first." 


Judgment By High Court. 

Even if a judgment delivered by the High Court on a refer- 
ence under the Income-tax Act, expounds a wrong construction 
of the Act against the Revenue authorities, it no appeal is pre- 
ferred, the same must govern the relation of parties m the par- 
ticular case^T/^c ComniissioniroflntVJne-taA ^ 

Garhwal State, through Ramprasad, I nncipal Uffica, 6b 
C. W. K 314 (P. C.) ; A. I. R. 1984 P. C. o4. 
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Scope And Extent Of The Recent Amendment. 

(i) The assessee has been given the right to claim a re- 

ference to the High Court u/s 66(2) on any question 
of law arising out of an order u/s 33, enhancing 
the assessment or otherwise prejudicial to him. 
But a proviso has been added that a reference is 
competent u/s 33 only on a question of law arising 
out of that order. 

(ii) To obviate hardship, the Legislature has provided 

the assessee with a right to withdraw an applica- 
tion under section 66(2) and to claim refund of the 
fee paid, whore the Commissioner holds the petition 
time-ban'cd or otherwise incompetent or if in exer- 
cise of his powers u/s 66l3) the Commissioner 
refuses to state a case. A period of 30 days has 
been fixed for withdraw^al of applications. 

(iii) The assessee has been given a right to apply to the 

High Court where an application n/s 66(2) is rejec- 
ted by the Commissioner on the ground of limita- 
tion. An application to the High Court can be 
made in such a case within two months and not 
within 6 months. If the High Court is not satisfied 
with the Commissioner's order, it may require the 
Commissioner to treat the application as made 
within the prescribed time (section 66, 3A), 

(iv) The provision contained in section 5 of the Limita- 

tion Act, relating to extension of time for sufiScient 
cause, has been extended to applications to the 
High Court u/s 66(3) and S 66(3A) — vide section 
66(7A3. 

Limitation Act. 

Section 5 : — Any appeal or application for review of 
judgment or for leave to appeal or any other application 
to which this section may be made applicable by or under any 
enactment for the time being in force, may be admitted after 
the period of limitation prescribed therefor, wdien the appellant 
or the applicant satisfies the court that he had sufficient cause 
for not preferring the appeal or making the application within 
such period. 

Explanation — The fact that the appellant or the applicant 
was misled by any order, practice or judgment of the High 
Court in ascertaining or computing the prescribed period of 
limitation, may be sufficient cause within the meaning of that 
section. 
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Reference Incompetbnt. 

[ Under Sectio?i 66 2)], 

AVhere the question does not arise in appeal, a reference 
is incompetent on that point : In re : A. iT. i?. P. /-*- A. 
Chettiyar Firm v. Commissioner of Income4aXy Bnrma, 
132 I. a 718. 


Difference Between Judges. 

[ Under Section 66(3)]. 

In case of difference between two judges who referred the 
matter to the Chief Justice and who ordered foi a Full Bench 
reference, the contention that as they had differed they are 
funchis officio and as there was no majority, one w’ny or the 
other, the opinion of the Coniniissioner should prevail, is 
totally erroneous : In re : iJr, Umar JBaksh v. Commissioner 
of liicome-iax, Punjab, 131 1. C. 690. 

Under Section 66(3). 

Whether in a case ivhere ihe subject matter involved is 
Bs, 10,000 or more in value, does ihe refusal to issije a 
memdamus give the applicant an appeal to the Judicial 
Comoniitee as of right ? 

In In ihe matter of Feroxe Saha v. Commissioner of Income- 
tax, Punjab, 132 I. C. 704, Justice Broadway observes : ‘It was, 
however, clearly held that an order refusing a mandamus was 
a judgment and in this view I concur. That the judgment 
refusing a mandamus was final, is also to my mind perfectly 
clear. The only question for decision on an application under 
section 66(3), Income-tax Act, whether a mandamus should or 
should not issue, is, therefore, a final one so far as this court is 
concerned. The refusal must, therefore, in my opinion, be 
regarded as a final judgment. As pointed out in my order of 
reference the refusal of the application was made in the 
exercise of this coiirt^s original jurisdiction, I would merely 
refer to page 732 of 47 Bom.— raid Iron Steel Co. Lid. v. 
Chief Reveiive Authority, Bombay (2 L T. C. 301) 

“I would, therefore, hold that an order rofusiag lo insue a 
mandamus must be passed by this court on its original side 
and amount to a final judgment and that, therefore, the question 
of refund should be answered in the affirmative.” 


Deceased Assesses. 

Strictly speaking heirs of a deceased assessee are not 
assessees, but the Patna High Court in the case of df/wm/n 
of Darhhanga, A. I. R. 1930 Pat. SI, has allowed heirs to h. 
substituted and heard in a petition of reference. Hven _ii 
appeal cases heirs are allowed to participate. \\ hen the riig 
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Court has been set in motion, there is no bar to have the 
reference answered. Section 24 B now provides that heir, 
administrator etc. can now step into the place of the deceased 
assesses under certain circumstances. It is said that a 
reference does not abate after assessee’s death. It may be 
continued by his legal representative {Hemming v. Williams 
(1871) L. E. 6 0. P. 480, Smith v. William (1922) 1 K. B. 158, 
hi re : Maharaja of DariZ/awpa A. I. E. 1930 Pat. 90). The 
Legislature has said very definitely that once a reference has 
been made under para (1) or an application has been made 
either under para (2) or (3), the proceedings have commenced, 
they must go forward until a final decision is reached by the 
High Court, provided that there is a question of law arising 
out of the assessment. There shall be an adjudication. 

66A. (I) When any case has been referred to the 

High Court under section 66, it shall be heard by a 
Bench of not less than two judges of the High Court, 
Reference to be respect of such case the provi- 

heard by Benches of sions of section 98 of the Code of 

n^ia certaui Procedure, 1908, shall, so far as 

cases to Privy Coun- may be, apply notwithstanding any- 
■ thing contained in the Letters Patent 

of any High Court established by Letters Patent or in 
any other law for the time being in force. 

(2) An appeal shall lie to His Majesty in Council 
from any judgment of the High Court delivered on a 
reference made under section 66 in any case which the 
High Court certifies to be a fit one for appeal to His 
Majesty in Council. 

(5) The provisions of the Code of Civil Pro- 
cedure, 1908, relating to appeals to His Majesty in 
Council shall, so far as may be, apply in the case of 
appeals under this section in like manner as they apply 
in the case of appeals from decrees of a High Court : 

Provided that nothing in this sub-section shall be 
deemed to affect the provisions of sub-section (5) or 
sub-section (7) of section 66 : 

Provided, further, that the High Court may, on 
petition made for the execution of the order of His 
Majesty in Council in respect of any costs awarded 



s. 66A] REFERENCE TO HIGH COURT 621 

thereby, transmit the order for execution to any Court 
subordinate to the High Court. 

( 4 ) Where the judgment of the High Court 
is varied or reversed in appeal under this section, 
effect shall be given to the order of His Majesty in 
Council in the manner provided in sub-sections (6) and 
(7) of section 66 in the case of judgment of the High 
Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unquali6ed exercise of His 
Majesty’s pleasure in receiving or rejecting 
appeals to His Majesty in Council, or 
otherwise howsoever, or 

(6) to interfere with any rules made l)y the Judicial 

Committee of the Privy Council, and for 
the time being in force, for the presenta- 
* tion of appeals to His Majesty in Council, 

or their conduct before the said Judicial 
Committee. 


Notbs. 

By the Income-tax Amendment Act of 1926, section 66A 
empowers the party a right of appeal to the Privy Council. 
Before the addition of this section, there was no api)eal to the 
Privy Council : Tata Iran d> Steel Co. 47 Bom. 724 ; 25 
Bom. L. R. 208 ; 39 C, L. J. 16 ; 28 C. W. N. 307 ; 74 I. C. 
469. 

Hbahiitg Of The Kepbeence. 

References are to be heard by a Bench composed of at least 
two Judges of the High Court and the decision of the majority 
Judges shall be binding. But there are reported eases wjicre 
it can be seen that references were often heard by a single 
Judge of the High Court. In the case of Prol/huf Chautlra 
Barua, 52 Cal, 546, it was held that an appeal is incompetent 
against the decision of a single Judge. “A question has been 
raised,'’ observes Mr. Justice Chatterjee, “by the learned Coun- 
sel for the appellant that the decision of Mr. Justice Rankin, 
who was the senior Judge, was held to have prevailed, was 
without jurisdiction. But that is a matter upon whieh_ both 
the learned Judges were agreed and this ^ Bench constituted 
to hear the appeal under section 1513) of the Letters Patent 
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is not competent to consider the question as to whether the 
decision of the Division Bench is or is not right/^ 

In the case of Bulal'i Saha, 88 I. C. 570, it was held on 
the authority of Tata Iron aticl Steel Work Ltd., 47 Bom. 
724, Privy Council, that the decision of a single Bench is not 
a judgment within the meaning of section 10 of Letters 
Patent and as such is not appealable. 

But under section 66A all references are to be heard by a 
Bench of two Judges at least and in case of divided opinion, 
the matter is to be referred to a third Judge and an appeal 
against that is permissible. 

Appeal To Privy Council. 

High Court cannot grant leave to appeal to his Majesty 
in Council from an order of the High Court under section 
h6(3) refusing to require the Commissioner to state a case : 
lu the mr/tfrr of Chettyar Firm, A. I. R. Rang. 274 ; 40 

Cal. 21. Privy Council relied on ; A. I. R. 1927 Privy Council 
242, 21. 1. iVC. 30 ; A. L R. 19-1 Bom. 378 and A.- 1. E. 1923 
Privy Council 138 referred to. 

Section 6(3A confers a right of appeal to his Majesty 
in Council from a judgment of a High Court delivered on a 
reference made under section 66A of the Act. But the appeal 
thereby given is, by the express terms of sub-scction (2) of 
section 66A, confined to a case which the High Court certifies 
“to be a fit one for appeal to nis Majesty in Council.^' These 
words are textually the same as the concluding one of sub-sec- 
tion (C) of section 109 of the Civil Procedure and coupled with 
the carefully limited referential word s to the Code of Civil Pro- 
cedure in sub-section (3) of section 66A, suffice in their Lord- 
ships’ judgment to exclude from any right of appeal cases 
which Lll within the requirements of section 110 of the Code 
and are operative to confine that relief to cases which are 
certified to be otherwise fit for appeal to his Majesty in Coun- 
cil. 

The Judicial Committee has held that section 66A added 
by the Income-tax Amendment Act 24 of 1926 which came into 
force on the first of April, 1926, confeired for the first time a 
right of appeal to his Majesty in Council and had no retrospective 
operation and accordingly there was no appeal at all from an 
order of the High Court made before and, therefore, final at 
the date when the section came into force : In the matter 
of Delhi Cloth and General Silk Limited, 47 C. L. J. 1, Privy 
Council, Coloniul Sm/ar Refining Co, v. Irving, 1905 A. C. 
369 folloired, Ht/e also the case of Coynmiasioner of Income-tax^ 
Bet^galy, Shaw Wallace & Co,, for permission to prefer an 
appeal in the Privy Council, 36 C. W. N. 138. 
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An order ii/s 66(3) refusing to issue a raandamns to the 
Commissioner requiring him to state a case, passed by the 
Assistant Commissioner is a Judgment -within the meaning of 
clause of Letters Patent and is appealable to the Privy 
Council, if the value of the subject matter involved exceeds 
Rs. 10,000/- (Toinmal Uttmn Chand) 2 I. T. C. 301, Bombay 
Tala Iron c& Steel Co. Ltd., A. I. R. 1923 P. C, 148 referred 
to — In re : Fero?:e Saha 32 P. L. R. 234. 

An application for a certificate that the case is a fit one 
to be taken on appeal to the Privy Council is made to the 
H. C. u/s 66A. The case is governed by Article 181, Limi- 
tation Act. In such cases the date of judgment is the date 
from which time has to be counted. Under section 12 of the 
Limitation Act, the party in such cases is entitled to the time 
required to obtain a copy of the judgment. 

Question Of Importance. 

The proper meaning of the words “previous yeaP^ under 
section 2 is a matter of importance and leave to apf^al 
was sanctioned : M. E. E. Malak 35 C. W. N. notes portion. 
This empowers the Piivy Council to hear appeal in cases which 
are certified by the High Court to ba fit for appeal as^ involving 
a question of law which is either of private or public import- 
ance. In Mahamad Ibi^ahim, 109 I. C. 129, Nag., the Court 
held that leave should be granted when the question of law is 
an important one. 

In the matter of Nathtrmal, A. I. R. 1920 L- 109, where an 
assessee succeeded to an old business, it was held not to be of 
any public or private importance within the meaning of sec- 
tion 109 of the Civil Procedure Code. Question of great 
private or public importance may be a ground of appeal- The 
object of section 66A is to enable an appeal to His Majesty in 
Council, in cases in which the High Court can certify that the 
question of law involved is one of great private or public im- 
portance — I?i re : Delhi Cloth and Qeneral Mills Ltd* A. I. R. 
1927 Lah. 181. 

Costs. 

The Crown applying to His Majesty in Council shall not 
get any cost and the Privy Council will not award it. It may 
be said in this connection that the Commissioner of Income- 
tax though he makes a reference is a p.yty and may appeal to 
the Privy Council from an adverse decision on reference. 

67. No suit shall be brought in any Civil Court 
to set aside or modify any assessment made under this 
Bar of suits ia OiviJ Act, and no prosecution, suit or other 
Court. proceeding shall lie against any (jov- 
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ernment officer for anything in good faith done or intended 
to be done under this Act 

Suit Does Not Lie. 

Section 67 of the Act is not ultra rives by virtue of sec- 
tion Ii2 of the Government of India Act, because a suit for the 
recovery of the tax paid would not lie against the East India 
Co. prior to 1858 : hi the matter of E. N» Singha v. Secre- 
tary of State for India, 109 I. C. 180 : A. I. R. 1928 Rang. 7, 
There it has been further held that no officer can be proceeded 
against either civilly or criminally for acts done in good faith. 
The words ‘"good faitV^ imply the same meaning as in the 
Indian Penal Code. A suit docs not lie for the refund of the 
tax already credited. 

In the case of Eaja of Bamnad v. Secretary of State, 52 
Mad. 12, it was held that the section bars a suit for refund 
of Income-tax paid only in cases where the tax is legally 
irrecoverable in respect of the income and not where the 
income is not liable to assessment ; but unless exacted by 
coercion, tax credited in respect of an income which is not 
chargeable to tax, is a voluntary payment and no suit lies for 
its recovery. 

A suit does not lie to recover a tax which has been illegally 
assessed : In the matter of Swami Natlia Aiyer, 1. 1. T. C. 2-5. 
Attention is also invited to the decision in the case of Khei’nr 
ehaiid Thaivoomal, 78 L G. 438. A suit for refund of Income- 
tax refused by Income-tax authorities is not barred by S. 67, 
which refers only to assessment — In re : Zenah bai 136 I.C. 819. 
Though the procedure for grant of refund of Income-tax is 
ordinarily made pai't of the assessment procedure, it does not 
become a question of assessment. Therefore a suit for refund 
of Income-tax is not barred by section 67 — Salhj Mch Ha^i v. 
S, B, Xeogi dr Co„ A. I. R. 1932 R, 56. 

Civil Court has no jurisdiction to interfere with the pro- 
priety of an order passed by an Income-tax Officer. In the 
case of Kayaram, Bamdas, 78 I. C. 940, it has been held : ‘If 
the Collector of Income-tax, who has been constituted as a 
Special Tribunal by the Income-tax Act, had assessed anything 
but income or had levied an assessment on the classes of 
income exempted by the Act, he would have overstepped the 
limits of bis jurisdiction, his assessment would not have been 
under the Act, But in this case he professes to tax income and 
imeome only ; there may be an error in his calculation, but his 
order is still one under the Act and if erroneous it is capable 
of rectitication on appeal/^ V ide also Forbes v, Secixiary of 
State, 42 Cal. 151 : 19 C. W. N. 138 and also the case of Haji 
Bohimtidla Hajitarmahamad, 92 I. C. 351. 
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67A. In computing the period of limitation pres- 

Com utatioii of appeal under this Act 

period^^(S ^limitation! for an application under section 6f5, 
the day on which the order complained 
of was made, and the time requisite for obtaining a copy 
of such order, shall be excluded. 

Notes. 

The insertion of this new section under Act 22 of 1930, 
gives the assessee a right to compute the period of limitation 
after excluding the days spent for obtaining copies of orders 
for an appeal under this Act or for an application under s. G6. 
Before the introduction of this new section, decisions are 
available that the High Court allowed the period spent for 
obtaining copies in computing the period of limitation. In the 
case of liomanatli Bachla}\ 6 Rang. 175, the days spent for 
obtaining the copy were allowed to be deducted in computing 
the period of limitation. In In the matter of Mahamad Hyat 
Haji Mahamad Sardar, A. 1. R, 1929 L. 170, it was held that 
the time spent in obtaining a copy of the Commissioneris order 
under section 66(2) can be excluded under section 29 of the 
Limitation Act (As amended in 1922). In computing the 
period for limitation for an application under section 66, the 
time requisite for obtaining a copy of the order which is the 
subject matter of reference can be excluded under section 67, 
But there is no provision of law authorising the exclusion of 
time requisite for obtaining a copy of the order of the I. T. O. 
A. C. on appeal. Sec. 12, Limitation Act does not apply to 
proceedings under section 66(3), Income Tax Act. In re : 
Golapchaml Chotey^ 133 I. C. 621. 

Applioabilitv Op The LnriTATioN Act. 

(a) That copies must be applied for before the limitation 
for the appeal or application expires. 

(b) That where the court or office remains closed on the 
last day of limitation for filing an appeal or an application, an 
application for copies made on the next re-opening day must 
be held to have been made within proper time. 

(c) That it is incumbent on the applicant to furnish the 
court or office with proper folios and stamps, etc., when re- 
quired. 

(c/) That time for copies is allowed only up to the date 
when notice of the copy being ready is hung up and not up 
to the date of taking actual delivery. 

As the Indian Limitation Act is applicable to the Income- 
tax Act, so far as procedure for taking copies is concerned 
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attention is invited to section 12(2) of the Indian Limitation 

Computation Of Period Op Limitation 

S 12— (1) In computing the period of Limitation prescribed 
for any suit, appeal or application, the day from which such 
period is to be reckoned shall be excluded. 

(2) In computing the period of Limitation prescribed for 
an appeal, an application for leave to appeal and an applica- 
tion for review of Judgment, the day on which the Judgment 
complained of was pronounced and the time rec[uisite for 
obtaining a copy of the decree, sentence or order appealed 
from or sought to be reviewed, shall be excluded. 

*S. 68. RepenlecL 

Assessment Of Insurance Companies. 

Under Section 59(2)(/i) special rules have been made pres- 
cribing the manner in which and the procedure by which, 
income, profits and gains shall be arrived at in the case of 
insurance companies. The rules so made are rules 25 to 32 
while rule 35 deals with the particular case of non-resident 
companies. 

Under these rules the income, profits and gains of life 
assurance companies incorporated in British India are deter- 
mined by taking the annual average of the total profits dis- 
closed by the last actuarial valuation adding thereto any 
deductions made from the gross income in arriving at the 
actuarial valuation which are not admissible under the Income- 
tax xAct and adding also any Indian income-tax deducted 
from or paid on income derived from investments before such 
income is received. If the Indian income-tax deducted at 
the source from interest on investments exceeds the tax on 
profits thus calculated, a refund is permitted of the amount 
by which the deduction from interest on investments exceeds 
the tax payable on profits. The same provisions under Rule 
26 apply also to the determination of the income, profits and 
gains derived from the annuity and capital redemption busi- 
ness of life assurance companies, the profits of which can be 
ascertained from the results of an actuarial valuation. 

For the purpose of refund in such cases it is the annual 
average of the tax deducted from the interest on the company's 
investments at the source that is to be taken and not, as has 
been sometimes claimed by insurance companies, the tax 
actually paid during a particular year of assessment. The 
reason for this is obvious. The method of assessment based 
on the previous valuation is itself a concession which, if the 
companies wish to enjoy, tlicy must take as a whole. If there 
were to be a subsequent re-adjustment with reference to any 

* Rfci>ealed by the Uepealiug Act XII of 1927. 
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of the transactions in the current actuarial period this would 
have to be made after the period was closed with reference 
to the transactions of the company as whole during that 
period, but this course would obviously not be suitable as it 
would mean very long deferi’cd adjustments, 

111 other classes of insurance business (fire, marine, motor 
car, burglary, etc.) an annual calculation of profits is practi- 
cable, and Rule 29 provides in the case of those particular busi- 
nesses for the method of treating sums placed by companies 
carrying on some or all of these branches of insurance business 
to reserves for iinexpircd risks. The reasons underlying the 
concession granted in this rule should be candully noted. 
The profits derived, for instance, by a Fire Insurance Com- 
pany from the premia which it receives cannot be finally 
determined until the policies issued in return for the premia 
have expired and the risks to the company thereunder have 
terminated, and, as the periods during whicli the risks endure 
will not ordinarily coincide with the period on which the 
assessment to income"tax is based, it is necessary to frame 
some estimate of the expenditure which the comj)any will be 
called upon to incur owing to the fact that the risks covered 
by its premium income in tht^ year of assessment have not 
entirely ceased. With proper safe guards to prevent mani- 
pulation of the accounts, this estimate can equitably be made 
by treating sums placed by insurance companies carrying on 
these classes of business to their reserves for unexpired risks 
as expenditure inciuTcd solely for the purpose of earning the 
profits of the business. And where, as not infrequeutly occurs, 
the reserve is divided into two parts of which the first is intend- 
ed to cover normal unexpired risks and is generally reckoned 
at a fixed percentage of the premiums, and the second is intend- 
ed to cover exceptional losses from wides[)reacl calamities, 
the rule allows this treatment to additions to both parts of the 
reserve. The safeguards against abuse which the rule imposes 
are as follows : — 

(1) all sums on account of iinexpired risks, which a com- 

pany wishes to have treated as expenditure for 
income-tax or super-tax purposes, must actually 
be credited to a fund in the accounts of the 
company ; 

(2) they must also be specifically appropriated to meet 

liabilities under existing contracts ; and 

(3) the contracts must be with policy-holders. 

The only other fund established by insurance companies for 
which special provision is made in the rules (Rule 30} is the 
Investment Reserve Fund. Amounts actually credited by an 
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insurance company of any kind in the ordinary accounts of its 
business for the accounting period to its Investment Reserve 
Fund for the purpose of meeting depreciation in the value of 
its securities can be treated as expenditure incurred for the 
purpose of earning the profits of the business in determining 
the taxable income of the insurance company in that year. The 
reasons for this departure from the general rule that reserves 
are not allowed as a business expense are as follows : In the 
first place it may be noted that these adjustments are not op- 
tional ; the company is required to make them in order to en- 
sure that its assets are not overstated in the valuation. The 
transfer of sums by a Life Assurance Company to Investment 
Reserve Fund differs, moreover, essentially from the placing of 
amounts to reserve by a bank or ordinary commercial company, 
either for the purpose of extending its business, or for the pro- 
vision of additional working capital ; the same thus placed to 
reserve are practically speaking composed of undistributed 
profits. There is also a substantial difference between this 
transaction on the part of an insurance company, and that by 
which a bank writes off the depreciation of the securities which 
it holds. A bank meets depreciation by reducing its Reserve 
Fund: a Life Insurance Company meets it by reducing its 
Life Assurance Funds, and this reduction may be made either 
by writing down its assets or by leaving the assets unaltered, 
and setting up as a liability an Investment Reserve Fund equal 
to the depreciation. The latter course is usually adopted : but 
in both cases the depreciation is a loss, and to tax the amount 
of depreciation would lead to the anomalous result that the 
greater the loss to the company the greater would be the amount 
which it is required to place to its Investment Reserve Fund, 
and consequently the greater the tax that would have to be 
paid. 

On the other hand should the accounts show a credit for 
'appreciation^' of assets, rule 30 provides for such appreciation 
being taxed. The words “as has been otherwise taken into 
account" in the latter portion of rule 30 mean “having been 
carried to the Life Assurance Fund or otherwise taken into 
account." 

The reason for the use of the word “may" instead of “shall" 
in rules 27, 29 and 30 is that while the concessions conferred by 
these rules should be granted as a general practice the income- 
tax aiithorities retain a discretion to refuse them where the 
occasions have been abused. 

Companies carrying on Dividing Society or Assessment 
business arc in a different position to the insurance companies 
proper iu that they have not to build up funds similar to the 
Life Assurance Fund of ordinary Life Assurance business, and 



ASSESSMENT OF INSURANCE COMPANIES 


529 


their profits are not ordinarily ascertainable by actuarial valua- 
tion. It is necessary, therefore, to fix some arbitrary method of 
determining the taxable income of companies transacting these 
kinds of business, and under rule 31 this is done by taknig 15 
per cent, of the premium income in the ‘previous year/^ (In- 
come-tax Manual, para 107). 

Case Laws. 

Premium income received by an Assurance Company from 
its members under participating policies or any part thereof is 
not liable to be assessed to income-tax under section 6 (5) and 
Sec. 10 ; New York Life Insurance Co, v. Style (1889) 14 A. C. 
381 app. — In the matter of National Ilidnal Life Associatmi of 
Australia^ A. 1. E. 1931, Bom. 448. 

The sum of money allocated by a Life Insurance Co., for 
distribution amongst policy-holders who are entitled to partici- 
pation in the profit of the Company is a portion of the profits of 
the Company and as such chargeable to income-tax and not an 
expenditure incurred solely for earning the profits under section 
10 (9) (Last V. London Ass^i. Corp. foil. 2 T. C. 100) : In re: 
Bharat his, Co. Lid. Lahore^ 132 I- C. 861. 

The premium income derived by^ a Mutual Insurance Co. 
from its own members is not profit liable to Income-tax and the 
fa<?t that Articles of Association provide that the Directors 
may at any time after the Company shall have carried on busi- 
ness for a period of at least 3 years, ascertain or cause to be 
ascertained the profit earned by the company during such period 
and divide them amongst members, which power in fact has 
never been exercised, does not make any manner of difference. 
The general principle on which the rule of law proceeds is that 
if a body of persons choose to contribute a sum of money for 
their own purposes, any surplus of that sum remaining after 
expenses have been paid cannot be regarded as profits In re : 
Mill Owner^s Mutual Insurance Association Ltd. 135 I. C. 813. 

Rule 25 of the I. T. M. is mandatory in character and pro- 
vides the only manner is which income, profits or gains of Life 
Insurance Company can be determined. The taxing authority 
has no discretion to take recourse to other provisions of the 
Act — In re : Lakshmi Insurance Co. Ltd. 136 I. C. 725. 


34 
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Extraot from 

The Indian Finance Act, 1983. 

^ ^ ^ 

1. (1) This Act may be called the Indian Finance 
Act, 1933. 

^ ^ ^ ^ ^ 


5. (1) Income-tax for the year beginning on the 
1st day of April, 1933, shall be 
charged at the rates specided in Part 
I of the Second Schedule, increased 
in each case, except in the case of total incomes of less 
than two thousand rupees, by one-fourth of the amount 
of the rate. 


(2) The rates of super-tax for the year beginning 
on the 1st day of April, 1933, shall for the purposes 
XT<jti 925 > section 55 of the Indian Income- 

tax Act, 1922, be those specified^ in 
Part II of the Second Schedule, increased in each case 
by one-fourth of the amount of the rate. 

(S) For the purposes of the Second Schedule ‘‘total 
income” means total income as determined for the pur- 
poses of income-tax or super-tax, as the case may be, 
„ in accordance with the provisions of 

° the Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and collecting 
income-tax on total incomes of less than two thousand 
rupees the Indian Income-tax Act, 
1922, shall be deemed to be subject 
to the adaptations set out in Part III of the Second 
Schedule. 


XI of 1922. 
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SCHEDULE 11. 

[See section 5.] 

Paet L 

Rates of Income-tax. 

A. In the case of every individual, Hindu undivided family, unregistered 
firm and other association of individuals not being a registerSi firm 
or a company — 

Rate. 


(1) When the total income is Rs. 3,000 or upwards, 

but is less than Es. 1,500 ... Two pies in the 

rupee : (Pro- 
vided that for 
the purpose of 
any assessment 
to be made for 
the year ending 
Slst March, 
1934, the rate of 
income-tax app- 
licable to such 
part of the total 
income of an 
assessee as is 
derived from sa- 
laries or from 
interest on se- 
curities paid in 
the financial 
year 1932-33 
shall be four pies 
in the rupee, and 
for the purposes 
of refunds under 
sub-section (i) 
or sub-section 
(,V) of section 48 
in respect of 
dividends de- 
clared in the 
year ending 31st 
?^Iareh, 193i, or 
of payments 
made in the said 
year of interest 
bn securities or 
salaries, the rate 
applicable to the 
tottd income of 
the person claim 
ing refund shall 
])e at the rate of 
four pies.) 
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Bate- 

(2) When the total income is Rs. 1,5C0 oi upwards 

but is less than Rs. 2,000 ... ... Four pies in the 

rupee. 

(3) When the total income is Rs. 2,000 or upwards, 

but is less than Rs. 5j000 ... ... Six pies in the 

rupee. 

(4) When the total income is Rs. 5,000 or upwards, 

but is less than Rs. 10,000 ... ... Nine pies in the 

rupee. 

(5) When the total income is Rs. 10,000 or upwards, 

but is less than Rs. 15,000 ... ... One anna in the 

rupee. 

(6) When the total income is Rs. 15,000 or upwards, 

but is less than Rs, 20,000 ... ... One anna and 

four pies in the 
rupee. 

(7) When the total income is Rs. 20,000 or upwards, 

but is less thau Rs. 30,000 ... .. One anna and 

seven pies in 
the rupee. 

(8) When the total income is Rs. 30,000 or upwards, 

but is less than Rs, 40,000 ... .. One anna and 

eleven pies in 
the rupee. 

(9) When the total income is Rs. 40,000 or upwards, 

but is less than Rs. 1,00,000 ... ... Two annas and 

one pie in the 
rupee. 

(10) When the total income is Rs. 1,00,000 or up- Two annas and 

wards ... ... ... ... two pies in the 

rupee. 

B. In the ease of every company and registered firm, Two annas and 

whatever its total income ... ... two pies in the 

rupee. 


Part 11 

Rates of Super-tax. 


In respect of the excess over thirty thousand rupees of total income— 
(1) in the case of every company — Kate 

(u) in respect of the first twenty thousand rupees 

of such excess ... ... Xil 


(6) for every rupee of the remainder of such One anna in the 
excess ... ,. „. ,,, rupee. 

(a) (a) in the case of every Hindu undivided family 

(0 in respect of the first forty-five thousand 
rupee of such excess " ... 

(//) for every rupee of the n^xt tweiitv-five 

thousand rupLes of such excsss ... ... One anna and 

three pies in 
the rupee. 
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Hate. 

(6) in the case o£ every individual,: unregistered firm and 
other association of individuals not being a registered 
firm or a company— 

(i) for every rupee of the first twenty thousand 

rupees of such excess ... ... Nine pies in the 

rupee. 

{it) for every rupee of the next fifty thousand rupees 

of such excess ... ... ...One anna and 

three pies in 
the rupee. 

(c) in the case of every individual, Hindu undivided 
family, unregistered firm and other association of 
individuals not being a registered firm or a company — 

(t) for every rupee of the next fifty thousand rupees 
of such excess ... ... ... One anna and 

nine pies in the 
rupee, 

(ii) for every rupee of the next fifty thousand rupees 

of such excess ... ... ... Two annas and 

three pies in the 
rupee. 

(Hi) for every rupee of the next fifty thousand rupees 

of such excess ... ... ... Two annas and 

nine pies in the 
rupee, 

{iv) for every rupee of the next fifty thousand rupees 

of such excess ... ... ... Three annas and 

three pies in the 
rupee. 

(z?) for every rupee of the next fifty thousand rupees 
of such excess ... ... ... Three annas and 

nine pies in the 
rupee. 

(?;«) for every rupee of the next fifty thousand rupees 

of such excess ... ••• ••• Four annas and 

three pies in the 
rupee. 

{vii) for every rupee of the next fifty thousand rupees 

of such excess ... ... ••• Four annas and 

ninepiesin the 
rupee. 

(nil) for every rupee of the next fifty thousand rupees ^ 

of such excess ••• ••• Five annas and 

three pies in 
the rupee. 

(ix) for every rupee of the next fifty thousand rupees 

of such excess ... - Five annas and 

nine pics in the 
rupee, 

(x) for every rupee of the remainder of such excess 

^ j annas and 

three pies in 
the rupee. 
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paet m. 

Adaptations of the Indian Income-tax Act, 1922, to 

provide for the summary assessments of income-tax 

on total incomes of less than Its. 2,000. 

1. The Income-tax OfiSeer may, save where he has 
served a notice under sub-section (2) of section 22 of 
the Indian Income-tax Act, 1922, make a summary 
assessment of the income of an assessee to the best of 
his judgment, and shall §erve on the assessee a notice 
of demand in a form to be prescribed by the Central 
Board of Revenue ; and such notice shall be deemed 
to be a notice of demand under section 29 of that Act. 

2. Any assessee in respect of whom such summary 
assessment has been made may, within thirty days of 
receipt of the notice of demand, make an application to 
the Income-tax OflScer for the cancellation or revision 
of the assessment, and the Income-tax Officer shall, 
after examining any accounts and documents and hearing 
any evidence which the assessee may produce, and such 
other evidence as the Income-tax Officer may require, 
determine, by order in writing, the amount of the tax, 
if any, payable by the assessee, and such determination 
shall be 6nal : 

Provided that, if any assesssee making such appli- 
cation files therewith a return of his income under sub- 
section (2) of section 22 of the Indian Income-tax Act, 
1922, the application shall be deemed to be a return 
under that sub-section and shall be dealt with accord- 
ingly* 

3. A copy of an order under paragraph 2 shall be 
served on the assessee to whom it relates and shall be 
deemed to be a notice of demand under section 29. of 
the Indian Income-tax Act, 1922. 

4. The above procedure shall apply also to the 
assessment and collection during the financial year 
1933-34 of incomes of Rs. 1,000 and upward and less 
than Rs. 2,000 which have escaped assessment in the 
financial year 1932-33. 
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Finance Act of 1934-35. 


SCHEDULE IL 

\_See seciion 5.] 


Part I. 


Bates of Income-tax, 

A. In the case of every individuah Hindu undivided 

family, unregistered firm and other association of 

individuals not being a registered firm or a company — 

Bate. 

(1) When the total income is Rs, 1,000 or upwards, but 

is less than Rs. 1,500 ... ... ... Two pies in the 

rupee. 

(2) When the total income is Bs. 1,500 or upwards, but 

is less than Rs. 2,000 ... ... ... Four pies in the 

rupee. 

(3) When the total income is Es, 2,000 or upwards, but 

is less than Rs. 5,000 ... ... ...Six pies in the 

rupee. 

(4) When the total income is Rs. 5,000 or upwards, but 

is less than Rs. 10,000 ... ... ... ISTine pies in the 

rupee. 

(5) When the total income is Rs. 10,000 or upwards, but 

is less than Rs. 15,000 ... ... ... One anna in the 

rupee. 

(6) When the total income is Rs. 15,000 or upwards, but 

is less than Rs, 20,000 ... ... ...One anna and 

four pies in 
the rupee. 

(7) When the total income is Rs. 20,000 or upwards, but 

is less than Rs. 30,000 ... ... .-One anna and 

seven pies in 
the rupee. 

(8) When the total income is Rs. 30,000 or upwards, but 

is less than Rs. 40,000 ... - ... One anna and 

eleven pies m 
the rupee. 

(0) When the tatal income is Rs. 40,000 or upwards, but 

is less than Es. 1,00,000 -• ...Two annas and 

one pie m the 
rupee. 

(10) When the total income is Rs. 1,00,000 or upwards ... Two annas and 

^ ^ two pies in 

the ru]>ee. 

B. In the case of every company and registered firm, 

whatever its total income ... ••• ... Iwo annas and 

two ]>ios m 
the rupee. 
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Paet II. 


Rates of super-tax. 


In respect of the excess over thirty thousand rupees of 
total income — 


Eate. 


(1) in the case of every company- 

fa) in respect of the first twenty thousand rupees of such 
excess ... ... ... ... Nil 

(5) for every rupee of the remainder of such excess One anna in the 

rupee. 

(2) (a) in the case of every Hindu undivided family — 

{j) in respect of the first forty-five thousand 
rupees of such excess ... ... NiL 


for every rupee of the next twenty-five 

thousand rupees of such excess ... One anna and 

three pies in 
the rupee. 

(6) in the case of every individual, unregistered firm 
and other association of individuals not being 
a registered firm or a company — 

{i) for every rupee of the first twenty thousand 

rupees of such excess ... ... Nine pies in the 

rupee. 

(ii) for every rupee of the next fifty thousand 

rupees of such excess ... ...One anna and 

three pies in 
the rupee. 

(c) in the case of every individual, Hindu undivided 
family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 

(i) for every rupee of the next fifty thousand 

rupees of such excess ... ...One anna and 

nine pies in 
the rupee. 

(zY) for every rupee of the next fifty thousand 

rupees of such excess ... ...Two annas and 

three pies in 
the rupee. 

(m) for every rupee of the next fifty thousand 

rupees of such excess ... ...Two annas and 

nine pies in 
the rupee. 

for every rupee of the next fifty thousand 

rupees of such excess ... ...Three annas and 

three pies in 
the rupee. 

(«?) for every rupee of the next fifty thousand 

rupees of such excess ... ... Three annas and 

nine pies in 
the rupee. 
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(vi) for every rupee of the next fifty thousand 

rupees of such excess ... ... Four annas and 

three pies in 
the rupee. 

(m) for every rupee of the next fifty thousand 

rupees of such excess ... ...Four annas and 

nine pies in 
the rupee. 

(mi) for every rupee of the next fifty thousand 

rupees of such excess ... ... Five annas and 

three pies in 
the rupee* 

(ix) for every rupee of the next fifty thousand 

rupees of such excess ... ...Five annas and 

nine pies in 
the rupee. 

(£i5)for every rupee of the remainder of such 

excess ... ... ... ... Six annas and 

three pies in 
the rupee. 
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Pabt III. 

Adaptations of the Indmi Income-tax Act, 1922, to provide for 

the summary assessments of income-tax on total incomes of 
less than Bs. 2,000. 

1. The Income-tax Officer may, save where he has served 
a notice under sub-section (2) of section 22 of the Indian 
Income-tax Act, 1922, make a summary assessment of the 
income of an assessee to the best of his judgment, and shall 
serve on the assessee a notice of demand in a form to be 
prescribed by the Central Board of Revenue ; and such notice 
shall be deemed to be a notice of demand under section 29 of 
that Act. 

2. Any assessee in respect of whom such summary assess- 
ment has been made, may, within thirty days of receipt of the 
notice of demand, make an application to the Income-tax 
Officer for the cancellation or revision of the assessment, and 
the Income-tax Officer shall, after examining any accounts and 
documents and hearing any evidence which the assessee may 
produce, and such other evidence as the Income-tax Officer may 
require, determine, by order in writing, the amount of the tax, 
if any, payable by the assessee, and such determination shall 
be final : 

Provided that, if any assessee making such application files 
therewith a return of his income under sub-section (2) of section 
22 of the Indian Income-tax Act, 1922, the application shall be 
deemed to be a return under that sub-section and shall be dealt 
with accordingly. 

3. A copy of an order under paragraph 2 shall be served 
on the assessee to whom it relates and shall be deemed to be a 
notice of demand under section 29 of the Indian Income-tax 
Act, 1922. 

4. The above procedure shall apply also to the assessment 
and collection during the financial year 1934-35 of incomes of 
Ra. 1,000 and upward and less than Rs. 2,000 which have 
escaped assessment in the financial year 1933*34. 



ASSESSMENT OF LOWER LIMIT CASES 

BY 

SUMMARY PROCEDURE 
PART I-A 

AbAPTATIONS to PEOVIBE POE THE S0MMAET ASSESSMENT 
OF S0CH INCOMES. 

1. The Income-tas Oflficer may, save where he has 
served a notice under sub-section (2) of section 22 of 
the Indian Income-tax Act, 1922, make a summary 
assessment of the income of an assesses to the best of 
his judgment, and shall serve on the assessee a notice 
of demand in a form to be prescribed by the Central 
Board of Revenue and such notice shall be deemed to 
be a notice of demand under section 29 of the Act. 

2. Any assessee in respect of whom such summary 
assessment has been made may, within thirty days of 
receipt of the notice of demand, make an application to 
the Income-tax Officer for the cancellation or revision of 
the assessment, and the Incomertax officer shall, after 
examining any accounts and documents and hearing any 
evidence which the assessee may produce, and sudh 
other evidence as the Income-tax Officer may require 
determine, by order in writing, the amount of the tax, 
if any, payable by the assessee, and such determination 
shall be final. 

Provided that, if any assessee making such appli- 
cation files therewith a return of his income under 
sub-section (2) of section 22 of the Indian Income-tax 
Act, 1922, the application shall be deemed to be 
a return under that sub-section and shall be dealt with 
accordingly. 

3. A copy of an order under jiaragraph 2 shall be 
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served on the assesses to ■whom it relates and shall be 
deemed to be a notice of Demand under section 29 of 
the Indian Income-tax Act, 1922. 

4. The above procedure shall apply also to the 
assessment and collection daring the financial year 1932- 
33 of incomes of Rs. 1,000 and upward and less than 
Rs. 2,000 which have escaped assessment in the finan- 
cial year 1931-32*. 

Centeal Board op Renenue. 

Notification No. 24, Income-tax, dated the 7th May, 
1932 — ^In exercise of the powers conferred by section 59 
of the Indian Income-tax Act, 1922 (XI of 1922), read 
with paragraph 1 of Part I-A of Schedule II to the 
Indian Finance (Supplementary and Extending) Act, 
1931, the Central Board of Revenue hereby makes the 
following rule, the same having been previously publi- 
shed as required by sub-section (4) of the said section, 
namely : — 

Rule. 

The notice of demand referred to in paragraph 1 of 
Part I-A of Schedule II to the Indian Finance (Supple- 
mentary and Extending) Act, 1931, shall be served in 
the following form : — 

Noxioe of Demand tjndeb paragraph 1 of Part I- a 
OF THE Schedule to Indian Finance (Supplementary 
AND Extending) Act, 1931. 

To 

1. You have been summarily asessed for the year 

to income-tax amounting to Rs. shown in the 

copy of the assessment form sent herewith. 

2. If you are dissatisfied with the assessment, yon may 
apply to me within 30 days of the receipt of this notice for 
the cancellation or revision of the assessment. My orders on 
such application will be final, and will specify the time within 
which payment should then be made. 

3. You may, however, also submit with such application a 
return of your income under section 22 (2) of the Indian 
Income-tax Act, in the form attached for the purpose. If you 

*In8erted by the Indian Finance (Snpplementary and Extending) 
Atnendnient Act, 1932, (,1V of 1932). ' ^ 
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do so, the demand now made will be cancelled and the assess- 
ment will be made under section 23 of the Act, and, subject 
to section 30 of the Act, an appeal will lie to the Assistant 
Commissioner. 


4. If you do not present such an application (with or 
without a return) within the time specified in paragraph 2, you 
must pay the amount of Rs. on or before the 

to the officer in charge of the 


Treasury 

Government Sub-Treasury 

The Agent, Imperial Bank of India 

at .For failure to do so, you will be liable to a 

penalty not exceeding the amount of tax. 


5. Chalans to be presented with the amount at the time of 
payment are attached. Should you lose them, you should 
apply to the Income-tax Officer for fresh ones. 

On payment you will be granted a receipt. 

Income-tax Officer. 

Dated 193. 


NOTES. 

Significance of the Inoian Finance (Supplementary 
AND Extending) Amendment Act, 1932 (Act IV of 1932) : — 

Under para 2 of Part I-A of the Schedule for ‘‘Adaptations 
to provide for the summary assessment of such incomes^', 
provision has been made by Income-tax Officer, having jurisdic- 
tion under Section 5 of the Indian Income-tax Act, 1922, which 
may make a summary assessment of the Income of an assessee 
to the best of his judgment. 

Strictly and legally speaking, the Finance Act which 
determines the rate of tax to be imposed, cannot confer any 
right on the Income-tax Officer to adopt any procedure, other 
than that as laid down in the substantive Act. It is said that 
this is a temporary provision due to extreme financial difficul- 
ties. sponsored mainly for expediting assessments and collections 
without observing the formalities as enjoined by the Income- 
tax Act. 

Whether this procedure will ensure speedy disposal^ of 
proceedings, is a matter for opinion ; but the apprehension, 
in some quarters that the summary procedure will hard hit the 
general mass, particularly the illiterate mass, for its inherent 
technicalities and intricacies, is not at all unfounded.* 

But as the chance of challenging the legality of such assess- 
ments in the High Court is very remote, it is ^ expected that 
such assessments will be made with utmost caution. 
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Duties of assesses where summary assessments are 

TAKEN RECOURSE TO : — 

It must be clearly understood that it is not obligatory on 
the Income-tax Officer to make summary assessment. The 
language used is “may make a summary assessment of the 
income of an assesses to the best of his judgment.^^ It is dis- 
cretionary and not mandatory. 

Any person, on whom a summary assessment has been made, 
may, within 30 days from receipt of the Notice of Demand, 
make an application to the Income-tax Officer, for the cancella- 
tion or revision of the assessment and the Income-tax Officer 
shall, after examining any accounts and documents and such 
other evidence which the assessee may produce and such other 
evidence as the Income-tax Officer may require, determine the 
amount of tax, if any, payable by the assessee ; and such 
determination shall be final. 

Bat the proviso in para 2 of Schedule I-A of the Indian 
Finance (Supplementary and Extending) Amendment Act, 1932, 
allows an assessee on whom a summary assessment has been 
made, a right of challenging the assessment. He may file an 
objection in writing along with a duly filled up Return under 
Section 22 (2), within 30 days from receipt of the Notice of 
Demand. An objection petition if filed along with the Return 
should be treated as a return under sub-section (2) of Section 
22 and in that case all the formalities of the Income-tax Act 
of 1922, are to be observed. 

The word “therewith^^ in the proviso makes it imperative 
on the assessee to file an objection in writing along with a duly 
filled up Return and where this is done, then and then alone, 
it shall be dealt with according to the provisions of law* To 
me, it seems that this is the only interpretation on a literal 
construction of the Act. 

Procedure, "When Return is Filed Without Lodging 
Any Formal Objection in WraTiNG : — 

Where an assessee, on whom a summary assessment has 
been made, files a duly filled up Return under Section 22(2) 
only, without filing an objection along with it, he cannot com- 
plain if the Income-tax Officer reject it altogether and confirm 
his best judgment summary assessment. To me it appears 
that the Income-tax Officer has no discretion in the matter ; he 
is bound to arrive at an adjudication according to the letter 
of the law. 

If the words of an Act are clear, they must be followed, 
even though they lead to manifest absurdity. The court has 
nothing to do with the questions whether the Legislature has 
commited an absurdity. Where once the meaning is clear and 
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plain, it is not the province of the court to scan its wisdom or 
its policy. Its duty is not to make the law reasonable, but to 
expound it as it stands according to the real sense of the 
word^^ — In re : Mahamad Hay at Haxi Mohamad Sanlar v. 
Commissioner of Income-tax^ Punjab, A. L E. 1931, Lahore 
87, relying on the decision in In the matter of Queen v. The 
Judge of the City of London Court 1 Q. JB. 273. 

The use of the term “therewitV^ is a bar to the Income-tax 
Officer’s discretion and he has no other alternative than to 
reject it. 

It is said that a Fiscal Statute should be administered with 
utmost care and a construction most beneficial to the assessee 
should always be made and in view of this where such a 
Eeturn is filed without objection, the Income-tax Officer may, 
by implication, assume it to be in order, holding that the sub- 
mission of a duly filled up Return under Section 22(2) is 
tantamount to filing an objection with the Return. 

I am unable to agree with the above view and I am of 
opinion that even a prayer in the margin of the Return will 
be of no help to the assessee. When an assessee subsequently 
files an objection in writing within the prescribed time, the 
irregularity cannot be condoned by the Income-tax Officer, 
simply because the use of the word “therewith” is a standing 
bar. 

Procedure Where Only Objection In Writing Is Filed. 

The law allows an assessee when summary assessment has 
been resorted to, to make an application to the Income-tax 
Officer for the cancellation or revision of the assessment. 

Generally, assessees who do not keep any regular accounts 
or even do not keep any accounts at all and who are not in a 
position to file a verified Eeturn of their total income, can ex- 
plain away their financial position by filing a formal objection. 

When such an application is made, the demand is kept in 
abeyance and the Income-tax Officer on receipt of the objection 
shall examine any accounts and documents on which the asses- 
see relies and hear any evidence which the assessee may pro- 
duce and such other evidence which the Income-tax Officer may 
require. Thus the duty of the Income-tax Officer is quite clear. 
He is bound to examine the accounts produced by the assessee 
and is bound to hear any evidence adduced by the assessee. 
He cannot refuse to examine accounts and hear evidence. 
Then and then alone he shall determine the sum, if any, pay- 
able by the assessee. The assessment can be annulled or con- 
firmed, reduced or enhanced ; but when it is enhanced, the In- 
come-tax Officer cannot exceed the taxable maximum /. «•., 
Rs. 1999. 
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Where in the opinion of the Income-tax OfiScer, the taxable 
figure exceeds Es. 1,999, he shall serve a notice under Section 
22(2) observing all the formalities of the Income-tax Act of 
1922, provided he has jurisdiction under Section 5 of the In- 
come-tax Act. 

Unlike the case -where Return is filed with objection, neither 
appeal under Section 30 nor petition under Section 27 lies 
because it is still an assessment under part I-A,and such deter- 
mination of the tax shall be final. 

Powers And Limitations Of The Income-tax Officer. 

An Income-tax OfiScer has ample jurisdiction to make a 
summary assessment under the Finance (Supplementary and 
Extending) Amendment Act of 1932, to the best of his judg- 
ment. 

The expression ‘to the best of his judgment^ means the same 
as in Section 23 (4) with this difference that when a summary 
assessment is enforced under the Supplementary and Extend- 
ing Act, the best judgment assessment cannot exceed Rs. 1,999. 

The Income-tax Ofi&cer has authority to recover tax under 
Section 46 of the Income-tax Act. He has jurisdiction to reject 
a duly filled up Return if not accompanied by an application. 
When formal objection alone is forthcoming, the Income-tax 
Ofiicer has jurisdiction to do away with notices under Sections 
23(2) and 22(4). Where in the opinion of the Income-tax 
Ofiicer income of an assesses has partially or wholly escaped 
assessment, he can issue notice under Section 34 of the Income- 
tax Act. He can annul, reduce^ or enhance any assessment, 
and when he deals with mere objection his authority is undis- 
puted and determination of the amount payable by the assesses 
is final. 


Limitations Of Power. 

The Income-tax Officer has no power to extend the period 
of limitation, even where there is a sufficient cause and limita- 
tion runs from the date of service. He is bound to issue notice 
under Section 23(2) or 22(4) or under both the sections when 
an objection petition is filed along with the Return, otherwise 
he is to make an assessment under Section 23(1). Even where 
objection only is filed the Income-tax Officer shall examine any 
accounts and documents and hear any evidence adduced by the 
assesses. He has no arbitrary discretion in the matter. Para- 
graph 3 of Part I-A, makes it obligatory on the Income-tax 
Officer to serve on the assessee an order under paragraph 2. 
When the income of an assessee is found fco be in excess of 
Rs. 1,999, Income-tax Officer cannot make a summary assess- 
ment. 



SUMMAEY ASSESSMENT 


545 


Income-tax Officer Having Jurisdiction To Make An 
Assessment From Es. 1,000/- to 1,999 ; — 

Generally an assessment, of income from Es. 1000/- to 
Es. 1,999, is called Lower limit assessment. Income-tax Officer 
having jurisdiction can proceed either summarily or other- 
wise. 

When in the opinion of the Income-tax Officer the total 
income of an assessee exceeds Es. 1,999/-, a summary assess- 
ment, under the Supplementary and Extending Act, is not at 
all permissible. In such circumstances, when the Income-tax 
Officer is out of jurisdiction, the only course open to him is to 
transfer the file to the Income-tax Officer having jurisdiction 
to deal with it. 

But where the Lower limit Income-tax Officer has jurisdic- 
tion to deal with cases above Es. 1,999, in that case he shall 
serve a notice under section 22(2) to the assessee. 

When a summary assessment is made on Es. 1500/- and the 
tax is paid by the assessee, but subsequently it transpires that 
he has an income from partnership business to the extent of 
Es. 1500/- which has already been taken, making the total 
income to be Es. 3,000/-, if such a contingency happens, an 
action under Section 34 is not tenable because it relates to an 
income above Es. 1,999 where there is hardly any scope for 
summary assessment. The result will be that summary assess- 
ment shall have to be vacated and a fresh assessment is to be 
made according to the provisions of law. 

But if an action under section 34 would have been per- 
missible if the income which escaped assessments would have 
been, say, Es, 300/- from the partnership concern, even a 
summary assessment under section 34 is justified. 

Petition Under Section 33 ip Lies. 

Under Section 33 of the Income-tax Act, he has got a 
power of Eeview of any proceeding under the Licome-tax Act. 
The main point for determination, therefore is whether sum- 
mary assessment as provided in Part I-A is a proceeding under 
the Act. It is said that it is an adaptation of the Indian 
Income-tax Act, 1922, and as such this is a proceeding under 
the Income-tax Act. 

Since a service of summary assessment is deemed to be a 
notice of demand under section 29, it can easily be construed 
that such summary assessment is a proceeding under the Act. 

In view of this I do not see why a petition of review under 
S. 33 should not be allowed to lie before the Commissioner. 
It is said that an order of Income-tax Officer is final, but this 
does not mean that he is the final authority. It connotes that 

35 
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when an order is passed, he -cannot make any alteration or 
amendment of that order on any account. 

Moreover though the power under section 33 is called the 
power of Review in the marginal note to the section, the real 
iurisdiction given under this section is not by way of review 
but by way of revision or Superintendence- 

Exemptions — Indian Finance (Supplementary and 
Extending) Act, 1981 , 

The class of persons specified in the schedule below 
are exempt, Under Section 60 of the Act, — 

(a) from the operation of Section 7 or Section 8, of 

the Indian Finance (Supplementary and 
Extending) Act, 1931, in respect of income 
of the year 1930-31 or the year 1931*32 
chargeable under the head ‘salaries’ ; and 

(b) from the operation of Section 7 or Section 9, of 

the Indian Finance (Supplementary and 
Extending) Act, 1931, in respect of the 
income of the yeUr 1931-32 or the year 
1932-33, chargeable under the head 
“salaries.” 


SCHEDULE. 

Classes of Persons Exempted. 

1. All persons in the service af the Crown in India 
(including persons for the time being on foreign service 
as defined in the civil Service Regulations or the Funda- 
mental Rules as the case may be) or bolding any office 
the emOlumerits of which are defrayed from the revenues 
of India, whose income of the year 1931-32 or the year 
1932-33, as the case may be, chargeable under the head 
‘salaries’ is reduced — 

(a) under the operation of any law, the direction 
or order enacted or made for the purpose 
of effecting a temporary reduction of pay 
as an incident in the measures undertaken 
to meet the existing financial emergency, or 
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{h) as the result of a voluntary surrender made 
with a like intent and accepted by the 
appropriate autibority. 

2. All servants of an eligible Railway Company, as 
defined in the Explanation hereto attached, whose in- 
come of the year 1931-32 or the year 1932-33, as the 
case may be, diargeable under the head ‘salaries’ is 
reduced — 

(a) under the operation of any order of the Rail- 
way company effecting a temporary reduc- 
tion of pay as an incident in the measures 
undertaken to meet the existing financial 
emergency, or 

{b) as the result of a voluntary surrender made 
with a like intent and accepted by the 
Railway Company- 

Explanaiion : — ^The expression “eli^hle Railway 
Company” means a Railway Company which has satis- 
fied the Governor General in Coundl that it will pay to 
the Governor-General in Counml a sum equal to the 
amount of the new or additional income-tax and super- 
tax which would have been payable by its servants 
under the operation of the aforesaid sections of the 
Indian Finance (Supplementary and Extending) Act, 
1931, if the exemption herein contained had not been 
granted by the Governor-General in Council. (I. T. H. 
para 17-B). 

NOTES. 

It is often found that employees of the local authority often 
derive a portion of their salaries from the Government and a 
•question arises if such officers are entitled to exemptions as 
laid down above. To me it seems that these exemptions are 
not applicable to such officers because emolument of such offi- 
cers are not wholly defrayed from the revenues of India. But 
what about officers whose services are lent to Court of Wards 
•etc. ? 

Effect Of Rbstoratiost Of Cuts. 

Government have decided to restore five per cent, cuts from 
April 1933. The effect of this restoration will be that there 
will be no exemption from Income-tax and surcharge. 
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ACT ffl OF 1926. 

An act to determine the liability of certain 
Governments to taxation in British India in 
RESPECT OF trading OPERATIONS. 

Whereas it is expedient to determine the Liability to 
taxation for the time being in force in British India of 
the Government of any part of His Majesty’s dominions, 
exclusive of British India, in respect of any trade or 
business carried on by or on behalf of such Government ; 
it is hereby enacted as follows : — 

1. il) This Act may be called the Government 
Short title and Trading Taxation Act, 1926. 

commencement. 

(2) It shall come into force on such date* as the 
Governor-General in Council may, by notification in the 
Gazette of India, appoint. 

2. {1) Where a trade or business of any kind is 

Liability of certain on by Or On behalf of ^e 

Governments to tasa- Government or any part of His 
tion in respect of Majesty’s Dominions, exclusive of Bri- 
ra mg opera n. India, that Government shall, in 

respect of the trade or business and of all operations 
connected therewith, all property occupied in British 
India and all goods owned in British India for the pur- 
poses thereof, and all income arising in connection there- 
with, be liable 

(a) to taxation under the Indian Income-tax Act, 

XI of 1922. 1922, in the same manner and to the same 

extent as in the like case a company would 
be liable ; 

(b) to all other taxation for the time being in force 

in British India in the same manner as in 
the like ease any other person would be 
liable. 

(2) For the purposes of the le^y and collection of 
income-tax under the Indian Income-tax Act, 1922, in 


* The Act came into force with eftect from the 1st April, 1926. 



GOVERNMENT TRADING TAXATION ACT 


5-19 


accordance with the provisions of sub-section (i), any 
Government to which that sub-section applies shall be 
deemed to be a company within the meaning of that 
Act, and the provisions of that Act shall apply accord- 
ingly- 

[ 8 ) In this section the expression “His Majesty’s 
Dominions” includes any territory which is under His 
Majesty’s protection or in respect of which a mandate is 
being exercised by the Government of any part of His 
Majesty’s Dominions. 



PART II. 

RULES. 

BOARD OF INLAND REVENUE. 

Notification No. S-1. T., dated the 1st April 1922 as 
subsequently amended. 

In exercise of the powers conferred by section o9 of the 
Indian Income-tax Act, 1922 (XI of 1922), the Board of Inland 
Revenue has made the following rules, namely ; — 

1. These rules may be called the Indian Income-tax* Rules 
1922. 

2. Any firm constituted under an instrument of partner- 
ship specifying the individual shares of the partners may, for 
the purposes of clause (14) of section 2 of the Indian income- 
tax Act, 1922 (hereinafter in these rules referred to as the Act), 
register with the Income-tax OflBcer the particulars contained 
in the said instrument on application in this behalf made by 
the partners or by any of them. 

Such application shall be made — 

(a) before the income of the firm is assessed for any year 
under section 23, or 

(Z>) if no part of the income of the firm has been assessed 
for any year under section 23, before the income 
of the firm is assessed under section 34, or 

(c) with the permission of the Assistant Commissioner 
hearing an apeal under section 30, before the 
assessment is confirmed, reduced, enhanced or 
annulled, or, if Assistant Commissioner sets 
aside the assesssment and directs the Income-tax 
Officer to make a fresh assessment, before such 
fresh assessment is made. 

3. The application referred to in rule 2 shall be made 
in the form annexed to this rule and shall be accompanid by 
the original instrument of partnership under which the firm 
is constituted together with a copy thereof ; provided that if 
the Income-tax^ Officer is satisfied that for some sufficient 
reason the original instrument cannot conveniently be pro- 
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dnced, he may accept a copy of it certified in writing by one 
or the partners to be a correct copy, and in snch a case the 
application shall be accompanied by a duplicate copy. 


FORM I. 

Form of application for registration of a firm under section 
^14) of the Indian Income-tax Act, 1022. 


To 


The Income-tax Officer, 

Dated 


19 


I 

We 


beg to apply for the registration 


of firm under section 2(14) of the Indian Income-tax 
Act, 1922. 


2- instrument of partnership under 

which the firm is constituted specifying the individual shares 
of the partners nogether with “ enclosed. 

The prescribed particulars are given below. 

a 

3. -^do hereby certify that the profits of the current 

year will be actually divided or credited in accordance with 
the shares shown in this partnership deed. 


Signature 


Address 
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Name and 
address 
of the 
firm. 


Names of the 
partners in the 
firm with the 
share of each in 
the business. 

Date on which 
instrument 
of partner- 
ship was 
executed. 

Date, if any, on which 
the instrument of 
partnership was last 
registered in the 
Income-tax Oflicer’s 
office. 

1 




1 


Remarks. 


1 


do hereby certify that the information 
given above is correct. 


Signaiuj'e (5) 

4. (I)^ On the production of the original instrument of 
partnership or on the acceptance by the Income-tax Officer 
of a certified copy thereof, the Income-tax Officer shall enter 
in writing at the foot of the instrument or copy, as the 
case may be, the following certificate, namely : — 
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“This instrument of partnership (or this certified copy of 
an instrument of partnership) has this day been 
registered with me, the Income-tax OflScer for 
in the province of under 

clause (14) of section 2 of the Indian Income-tax 
Act, 1922. This certificate of registration has 
effect from the day of April 19 

up to the 31st day of March 19 

(2) The certificate shall be signed and dated by the In- 
come-tax Officer w'ho shall thereupon return to the appli- 
cant the instrument of partnership or the certified copy 
thereof, as the case may be, and shall retain the copy or 
duplicate copy thereof. 

5. The certificate of registration granted under rule 4 
shall have effect from the date of registration, 

6. A certificate of registration granted under rule 4 shall 
have effect up to the end of the financial year in which 
it is granted, but shall be renewed by the Income-tax Officer 
from year to year on application made to him in that behalf 
and accompanied by a certificate signed by one of the part- 
ners of the firm that the constitution of the firm as specified 
in the instrument of partnership remains unaltered. ^ Such 
application shall be made within the time and subject to 
the conditions, if any, which are specified in clause (a), clause 
(&), or clause (c), as the case may be of rule 2. 

7. Under section 9(1) (vi) of the Act, the sum to be 
allowed in respect of collection charges shall not exceed fi 
per cent of the annual value of the property. 

8. An allowance under section 10[2h'i] of the Act in 
respect of depreciation of buildings, machine^, pl®®® 
furniture shall be made in accordance with the following 
statement 
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Class of buildings, macbin^ry^ plant or 
furniture. 


Remarks. 


1. Buildings*— 

(1) First class substantial buildings of 

selected materials 

(2) Buildings of less substantial con- 

struction ... 

(3) Purely temporary erections such as 

wooden structures. ... 


2 . Machinery, Plant or Furnituref — 
General rate 


Bates sanctioned for special industries — 
Flour Mills, Rice Mills, Bone Mills, Sugar 
Works, Distilleries, Ice Factories, 
Aerating Gas Factories, Match 
Factories ... 


Percen- 
tage on 
prime 
cost. 


^Double these rates 
may be allowed 
for buildings 
used in ind,ustr- 
ies which cause 
special deterio- 
ration, such as 
chemical works, 
soap and candle 
w'orks, paper 
mills and tan- 

> neries. 

'(•The special rates 
for electrical ma- 
chinery given 
below may be 
adopted at 
firm's option, 
for that portion 
of their machi- 


Paper Mills, Ship Building and En- 
gineering Works, Iron and Brass 
Foundries, Aluminium Factories, 
Electrical Engineering Works, 
Motor Car Repairing Works, Gal- 
vanizing Works, Patent Stone Wo- 
rks, Uil Extraction Factories, 
Chemical Works, soap and Candle 
Works, Lime Works, Saw Mills, 
Dyeing and Bleaching Works, 
Furniture and plant in hotels and 
boarding houses. Cement Works 
rising^ rotary kilns, Plant and 
Machinery used for the manufac- 
ture of wire and wire nails 


Typewriters, Plant used in connection 
with brick manufacture, Tilemak- 
ing Machinery, Plant or Machi- 
nery used in the manufacture of 
Vegetable Ghee, Optical Machi- 
nery, Glass Factories, Telephone 
Companies, Mines and Quarries, 



THE INDIAN INCOME-TAX EHUEB 


555 


Class of buildings, machinery, plant or 
furniture. 

Rate. 

Remarks. 

Tubewell Boring Plant, Concrete I 

Percen- 
tage on 
prime 
cost. 

1 

Pile Driving Machines, Plant or 1 
Machinery used in the Manufac- 
ture of Coke, Machinery used in 
the manufacture of Concrete 
Pipes ... ... ... j 

10 * 


Sewing machines for canvas or ! 
leather 

12i 


Motor cars used solely for the purpose 
of business 

15 


Rates sanctioned for special industries — 



Indigenous Sugar-cane Crushers {Gohtus 
or Belans) ' 

15 


Moulds used in the manufacture of Con- 
crete Pipes 

16 


Motor taxis, motor lorries and motor 
buses 

20 


Ropeway ropes and trestle sheaves and 
connected parts 

1 

i 25 

1 

1 

Salt Works- 

(1) Machinery, Plant, Locomotives, | 
Waggons aed Eollimg Stock ... 

10 

1 

(2) Tugs, Barges, Motor Launches and 
Floating Plant 



(3) General Plant and Machinery used 
in Engineering Shops 



(4) Reservoirs, Condensers, Balt pans, 
Delivery Channels and Piers, if 
constructed of Masonry, (^n- 
Crete. Cement, Asphalt, or simi- 
lar materials ... ... j 

1 

1 

1 

t 

5 


(5) Piers, Quays and Jetties construe- i 
ted entirely or mainly of Steel ... 

5 

! 

(6) Piers, Quays and Jetties construe- j 
ted entirely or mainly of wood ... i 

10 


(7) Pipe lines for converting ; 

if constructed of Masonry, Con- ; 
Crete, Cement, Aaphalt or similar j 

10 ! 


Materials ... ... ••• j 


Ropeway structures— 

(1) Trestle and station steel work ... i 

5 


(2) Driving and tension gearing ... j 

74 

lO 

1 


(3) Carriers ... ••• j 


3. Electrical Machinery— ' 

15 ! 


(a) Batteries ... — ••• J 
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Class of buildings, machinery, plant or 
farniture. 


Eate, 


( 6 ) 


(e) 


(d) 


Other electrical machinery, inclu- 
ding electrical generators, motors 
(other than tramway motors), 
switchgear and instruments, 
transformers and other stationery 
plant and wiring and fittings of 
electric light and fan installa- 
tions 

Underground cables and wires 
Overhead cables and wires 


Percen- 
tage on 
prime 
cost. 




Remarks. 


4. Hydro-Electric concerns — 

Hydraulic works, pipe lines, sluices, 
and all other item not otherwise 
provided for in this statement ... 
0. Electric Tramways — 


2^ 


Permanent way- 

la) Not exceeding 50,OCO car miles per 
mile of track per annum 

(6) Exceeding 50, C 00 and not exceeding 
75,000 car miles per mile of track 
per annum 

(e) Exceeding ^75,000 and not excee- 
ding 1,25,000 car miles per mile 
of track per annum ... 

Cars — car tracks, car bodies, electrical 
equipment and motors 

GeneTal plant, machinery and tools ... 
b. Mineral Oil concerns — 

A. Refineries — 

(1) Boilers 

(2) Prime movers 
Process plant 

B, Field operations — 

(1) Boilers 

(2) Prime movers 

(3) Process plant 

Except for the following items — 

(1) Below ground— All to be charged to 

revenue 

(2) Above ground- 

la) Portable boilers, drilling tools, 
wellhead tank, rigs etc. 

\b) Storage tanks 

(e) Pipe lines — 

(i) Fixed boilers 
(ifl Prime movers 
{in) Pipeline 






8^ 

7 

5 


10 

5 

10 

10 

5 

7^ 


25 

10 

10 

7^ 

10 


j 

i 
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Class of buildings, machinery, plant or 

furniture. i 

' Rate. 

1 

f 

I Remarks. 

n d’L.: 

Percent- 
age on 
! prime 
cost. 



7. Ships— 


fl) Ocean— 

(а) Steam ... ... ... 5 

(б) Sail or tug ... ... ... i 4 

(2) Inland — | 


(а) Steamers (over 120 ft. in length) ... 

(б) Steamers including cargo launches 
(120 ft. in length and under) 

(c) Tug boats ... 

(d) Iron or steel flats for cargo, etc. ... 

(e) Wooden cargo boats up to 50 tons 

capacity... ... ... j 

(/) Wooden cargo boats over 50 tons j 

capacity ... ... ... ! 

(j^) Motor launches ... ... i 

(h) Speed boatsf ... — i 


5 

G 

5 

10 

7^ 

lU 

15 


' Boats” 

means a motor- 
driven boat 
; with a high 
, speed internal 
combustion en- 
gine capable of 
propelling the 
boat at a speed 
exceeding 15 
miles per hour 
in still water, 
and so designed 
that when run- 
ning at sf>eed it 
will plane — i.e,, 
its bow will rise 
from the water. 


I 

i 


8. Mines and Quarries— 

(1) Railway siding* (excluding rails) ... 

(2) Shafts 

(3) Inclines* 

(4) Tramways on the surface* (excluding 

rails) 


o 

5 

5 

10 


9. Aeroplane — 

(1) Aircraft 

(2) Aero-engine ... 

(3) Aerial Photographic apparatus 


|*Depreciation on 
, rails used for 
tramways and 
sidings “ and in 
inclines where 
the rails are the 
property of the 
assessee, is al- 
lowed at 10 per 
cent, under item 
I 2 above (phint 
I used in connec- 
tion with Mines 
I and Quarries) in 
I addition to any 
I depreciation al- 
> lowanee on the 
I cost of construc- 
I ting the tnim- 
: ways, sidings or 
I inclines. 
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8-A. Allowances under section 11 (2) (n) of the Act iu 
respect of depreciation of buildings, machinery, plant or furni- 
ture shall be in accordance with the rates prescribed in the 
statement attached to rule 8 ; and in respect of apparatus, 
appliances or other capital assets not covered by that state- 
ment, the allowance shall be at the rate of 5 per cent, per 
annum on the prime cost. 

9. For the purpose of obtaining an allowance for depre- 
ciation under proviso (a) to section 10 (2) (vi) of the Act, the 
assessee shall furnish particulars to the Income-tax Officer in 
the following form : — 


Description 
of buildings, 
nia(*.binery, 
plant or 
furniture. 


Original 

cost. 


Capital expen- 
diture during 
the year for 
additions, al- 
terations. im- 
provements and 
extensions. 


Date from 
which 
used for 
the pur- 
poses of 
the 

business. 


Particulars 
(including 
original cost, 
depreciation 
allowed and 
value realised 
by sale of scrap 
value) of obso- 
lete machinery, 
plant or furni- 
ture sold or dis- 
carded during 
the year, with 
dates on which 
first brought 
into use and sold 
or discarded. 


Eemarks 


1 1-A 2 


3 


4 


5 


I, , declare that to the best of my inform- 

ation and belief the buildings, machinery, plant and furniture 
described in column 1 of the above statement were the pro- 
perty of during the year ended 

and that the particulars entered in the state- 
ment are correct and complete. 

Place 


Date 


Signature 

Designation 
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9-A. For the purpose of obtaining an allowance for de- 
preciation under section 11 (2) (n) of the Act, the assessee 
shall furnish particulars to the Income-tax Officer in the form 
included in rule 9, entering in columns 1 and 4 references not 
only to buildings, machinery, plant or furniture but also to 
apparatus, appliances and other capital assets. 

10 . ^ All sums deducted in accordance with the provisions 
of section 18 of the Act shall be paid by the person miaking 
the deduction to the credit of the Government of India on the 
same day as the deduction is made in the case of deduction by 
or on behalf of Government, and within one week from the 
date of such deduction in all other cases : 

Provided that the Income-tax Officer may, in special cases, 
and tvith *the approval of the Assistant Commissioner, permit a 
local authority, company, public body or association, or a 
private employer to pay the income-tax deducted from salaries 
quarterly on June ISth, September 15th, December 15th, and 
March 15th. 

11 . In the case of income chargeable under the head 
^Salaries, ^ where deduction is not made by or on behalf of 
Government, the person paying the salary shall pay to the 
credit of the Government of India by remitting the amount to 
the Income-tax Officer concerned or to such officer as he may 
direct and shall send therewith a statement showing the name 
of the employee from whose salary the tax has been deducted, 
the period for which the salary has been paid, the gross amount 
of the salary, the deduction for a provident fund or insurance 
premia, and the amount of tax deducted. 

IIA. The prescribed rate of exchange for the calculation 
of the value in rupees of any income chargeable under the head 
‘Salaries^ which is payable to the assessee out of India by or on 
behalf of Government shall be tiie rate notified fay the Con- 
troller of the Currency in respect of the rscovery of contribu- 
tions to the Indian Civil Service Fund for the month in which 
such income is payable. 

12 . In the case of income chargeable under the head 
‘Interest on securities,^ where the deduction is not made^ by or 
on behalf of Government, the person responsible for paying the 
interest shall pay to the credit of the Government of India by 
remitting the amount to the Income-tax Officer concerned or to 
such officer as he may direct with a statement showing the 
following particulars : — 

(i) Description of securities. 

(ii) Numbers of securities. 
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(m) Dates of securities. 

{iv) Amount of securities. 

(v) Period for which interest is drawn. 

{vi) Amount of interest, and 
{vii) Amount of tax. 

13. The certificate to be furnished under section 18(S) of 
the Act by any person paying interest chargeable to income-tax 
on any security of the Government of India or of a local 
Government shall be in the following form : — 

Draft No. (^) 

Certified that Es. being income- 

tax at the rate of pies per rupee has been deducted by 

draft of this date from Es. being the 

amount of interest 
for Es. on (^) 

for Es. standing in the name of 

for Es. 


192 . 


Superintendent or Principal Officer. 

To be signed by claimant. 

I hereby declare that the securities on which interest as 
above specified has been received were my own property and 
were in the possession of at the time when 

income-tax was deducted. ; 


Signature 

Bate 


(^) This number also appears in the interest pages on the back of the 
Securities. 

(“) Name of Security, 

(N.R.— The securities to be produced when required in support of 
any claim). 
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13A. The certificate (i) to be furnished under section 18{.9) 
of the Act by the person paying any interest on debentures or 
other securities for money issued by or on behalf of a local 
authority or a company shall be in the following form : — 

Name of Local Authority/Company, 

Address 
To (2) 

Name and address of payee (®) 

I/We hereby certify that Rs. being income-tax 

at the rate of pies per rupee has been deducted from 

Rs. being the amount of interest at the rate of 

per cent per annum due{^) on debentures 

Nos, of Rs. each of the (®) and that 

it has been or will, within the prescribed period, be paid by 
me/us to the Government of India at 

Superintendent, Public Debt Office 
or Principal Officer or Managing Agents. 

193 , 

(To be signed by claimant.) 

I hereby declare that the securities on which interest as 
above specified has been received, were my own property and 
were in the possession of at the time when 

income-tax was deducted. 

Signature 

Date 

14. The certificate to be furnished by the principal officer 
of a company under section 20 shall be in the following 
form : — 

(Name of Company) 

(Address of Company) 

Date 

(M In the case of bearer debentures or bonds a certificate under 
section shall only be given if the recipient of the interest d^Iares 
the name and address of the real owner of the security at the time of 
receiving the interest. 

(^) Name and address of the owner of security should be given here. 
In the case of :bearer debentures or bonds, these particulars are to be given 
as declared by the payee concerned. 

(*) To be completed only in the case of bearer debentures or bonds. 

(^) The date on which interest is payable. 

(•’) Here enter the name of the local authority or the company. 

36 
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Wareant for EiS. (in words and figures or, if the certificate 
is crossed by an entry in words stating that the amount of 
dividend is under the next multiple of Rs, 50^ above that 
amount, in figures only) » being dividend (^) at 

the rate of Rs. (in words and figures) 

per share for the (^) 
ending on the day of 

19 ^ ( 3 ) on (^) shares in this 

company, registered in the name of ^ 

This dividend was declared at the (^) 
meeting held on the (®j 

192 . 

I .p T i. • X on the entire 

hereby certify that income-tax sucli part, as is 

liable to be charged to Indian Income-tax of the gains 

of the company, of which this dividend forms a part, 

has been, or will be, duly paid by to the G-overnmet of 
India. 


Signature 

Office 

(To be signed by the claimant.) 

I hereby certify that the dividend above mentioned relates 
to shares v;hich were my own property at the time when the 
dividend was declared and were in the possession of 


Signature 

Date 

{^) Or Dividend and bonus. 

Year or half year, as the case may be. 

Here enter whether free of income-tax or not. 

(4) Here enter number and description of shares. 

Here specify number and nature of meeting. 

O Here enter date. 

(N.B.-The securities to be produced when requiied in support of any 
claim.l 
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15. The returns for Government officers under section 21 
of the Act shall be prepared and submitted to the Income-tax 
Officer by : — 

(a) Civil Audit officers for all gazetted officers and 

others who draw their pay from audit offices on 
separate bills ; and also for all pensioners who 
draw their pensions from audit offices. 

(b) Treasury officers for all gazetted officers and others 

who draw their pay from treasuries on separate 
bills without counter-signature ; and also for all 
pensioners who draw their pensions from 
treasuries. 

(c) Heads of Civil or Military offices for all non-gazetted 

officers whose pay is drawn on establishment bills 
or on bills countersigned by the head of office. 

(cl) Forest disbursing officers and Public Works Depart- 
ment disbursing officers in cases where direct 
payment from treasuries is not made, for them- 
selves and their establishments. 

(e) Head Postmasters for (/y themselves, their gazetted 

subordinates and the establishments of which the 
establishment pay bills are prepared by them and 
(ii) gazetted supervising and controlling officers 
of whose headquarters post office they are in 
charge ; Head Record Clerks, Railway Mail 
Service, for themselves and all the staff whose 
pay is drawn in their establishment pay bills ; 
the Disbursing Officers in the case of the Admi- 
nistrative and the Audit offices. 

(f) Controllers of Military Accounts (including Divi- 

sional Military Supply, Marine, Field and War 
Controllers) for all gazetted military officers under 
their audit. 

(g) Disbursing officers in the Military Works Depart- 

ment for themselves and their establishments. 

(h) Chief Accounts officer or Chief Auditors of Railways 

concerned for all railway employees under their 
audit. 

16. The minimum income under the head “Salaries^^ 
referred to in section 21 (a)^ shall be Rs. 2000 per annum. 

17. The return to be delivered to the Income-tax officer 
under section 21 of the Act shall be in the following form 




I certify that the above statement contains a complete list 
of the total amounts paid by to 

persons who were receiving income on the 31st day of March 
19 at the rate of Es. 2,000 per annum, or have received 
during the year ended on that day not less than Es. 2,000 in 
respect of salary, wages, annuity, pension, gratuity, fees, 
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commissions, perquisites, or profits in lieu of or in addition to 
salary or wages, and that all the particulars stated are correct. 

Signature of person by ivhom. 
the return is Mitered, 

Date 

18. (I) The return of total income of companies required 
under section 22 (1) shall be in the following form and shall be 
accompanied by a copy of the profit and loss account referred 
to therein : — 

Income, profits or gains from business, trade, commerce. 


Income, profits, or gains as per profit and loss account for the Ks. a. p. 
year ended 19 ... ... I 

Any amount debited in the accounts in respect of — 

1. Reserve for bad debts 

2. Bums carried to reserve for provident or other 

funds 

3. Expenditure of the nature of charity or present . . . 

4. Expen diture of the nature of capital ... 

5. Income-tax or Buper-tax ... 

6. Rental value of property owned and occupied ... | 

7. Cost of additions to, or alterations, extensions, ' 

improvements of, any of the assets of the busi- i 
ness ... ... ... I 

8. Interest on reserve or other funds ... ' 

9. Losses sustained in former years ... ... ! 

10. Losses recoverable uuder an insurance or contract j 

of indemnity ... ... ... ... I 

n. Depreciation of any of the assets of the business .. 1 
12. Expenses not incurred solely for the purpose of , 
earning the profits ... ... ... ! 

Total ... 

Deteif-Any profits or income included in the accounts on 
account of - 

fa) Interest (net amount) on securities taxed at source. 

(b) Interest on securities tax free. 

(c) Dividends (net amount) from companies taxed in 

British India. 

*(d) Other items already taxed at source (specify details), j 

Balance .... ‘ 

If the company owns any property not occupied for the 
purposes of the business a statement in the form prescribed 
in schedule A to rule 19 should be attached with particulars 
of the credit and debit on account of such property entered 
in the accounts. 


Declaration, 


*Note. — If any other deduction is to be claimed, please give particulars 
thereof in a separate letter to be forwarded >Yith the return. 
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I, the [Secretary, 

etc., [see sectioa 2{12) of the Act)] of the 
(name of Company) declare that the information against each 
head in this return is correctly given as shown in the books of 
the Company as also in the accounts which have been duly 
audited by the auditors of the Company and which have been 
adopted by the shareholders of the Company. 

[Signature) 

[Designation] 


Dated 19 

[2) The company shall also attach to the return a statement 
showing the sums charged in the accounts under the provisions 
of section 58K(2). 

19. The return of total income for individuals, firms, 
Hindu undivided families and other associations of individuals 
not being companies required under section 22(5} shall be in 
the following form : — 
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Stateme7it of total income (hiring the previous year. 


1 2 3 

Amount of 
profits or Tax al- 

Sources of Income. ^^ains or ready 

income chir- charged 
ing the pre- on the 
viousyear. income. 


1. Salaries (including "wages, Rs. Rb- 

annuity, pension, gratuity, 

fees, commission, allowan- 
ces, perquisites, including 

rent-free quarters), or pro- 
fits ^ received in lieu of, or in 
addition to salary or wages ... [See note (1)] 

lA. The contributions made by 
an employer to the account 
in a recognised provident 
fund of the person making the 
return 

IB. The interest accruing to 

the account mentioned in j 

lA which is not exempt from I 

income-tax [Section 5SF (2) ] ... 

IC. Interest accruing to the account 
mentioned in lx\, which is 
exempt from Income-tax [Section 
58F(2)] 

2. Interest on securities (including 

debentures) already taxed ... ,, (2) 

3. Interest on securities of the Govern- 
ment of India or of local Govern- ’ 

ments declared to be income-tax j 

free ... ... - (3) i 

4. Property as shown in detail in | 

Schedule A ... »» (4) | 

5. Business, trade, commerce, manu- i 

facture, or dealings in property, ! 

shares or securities (details as in ^ j 

note 5) ... ... ••• >' ('3^ i 

6. Profession ... ... ••• j? (Jj) | 

7. Dividends from Companies (net) (7) | i 

8. Interest on mortgages, loans, fixed I | 

deposits, current accounts, etc., not i | 

bearing income from business ... j ; 

9. Groundrent ... ••• ; 

10. Any source other than those men- i 1 

tioned above including any income \ 1 

earned in partnership with others „ (8) : i 


Total 
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Statement of total income during the previous gear — contd. 


1 


2 


3 


Sources of Income- 


Amount of 
profits or 
grains or 
income 
during the 
previous 
year. 


Tax 
already 
charged 
on the 
income. 


Deductions claimed— 

(а) on account of insurance premia 

(б) on account of contributions to a provident 

fund to which the Provident Funds 
Act applies 

(e) on account of contributions to a recog- 
nised provident fund [section 58A (a) ] 

[d) on account of interest on contributions to 

a recognised Provident Fund and accu- 
mulations thereof which is exempt from 
income-tax (Section 58F (2) ]. 

(e) others 


I declare that to the beat of my knowledge and belief the 
information given in the above statement is correct and com- 
plete, that the amounts of income shown are truly stated and 
relate to the year ended and that no other income 

me 

accrued or arose or was received by — — during the 

the family 

the association 


I 

said year and that — — had during the said year no 
the association 
other sources of income. 


Date 


Signature 


15 - 4 .* Income accruing to you outside British India received in 

British India is liable to taxation, and must be entered by you in the form. 

(?) All income from whatever source derived must be entered in the 
form, including income received by you as a partner of a firm. 

Note i.— I n column 2 should be shown, the gross amount of salary 
ana not the net amount after deduction on account of income-tax provident 
funds, etc. 
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notes^^^hnn/ic oa soearities” means the interest on promissory 

or the intw^t Government of India or local Government, 

on hehalf nf i ? debenture or other securities for money issued bv or 
deduetS f?L +l J or company. Where ineome-tas has been 

tax W interest, or where the interest has been paid ineome- 

amonn?’of ^fn or paid should be added to the 

fihJinM* i .actually received, and the gross amount so arrived at 
sSties” ^ statment. The term “interest on 

S ^ interest on hsed deposits or mortgages or other 

loans, which have to be shown under heading 8. 

intent on swurities of the Government of India or of local 
^OTOnment awlared to be income-tax free should be shown under head 
under thfsfcad declared to be income-tax free should be include 

Entries under this head must be supported bv the certificate issued 
Act™ company paying the interest under section of the 


Note 3.— (a) The income-tax payable on the interest receivable 
on a security of a local Goveanment issued income-tax free is payable 
by the local Government and not by the holder of the security. 

(6) Oolv the interest on securities of the Ooremme^if^ of Indin or 
01 a local Government declared to be income-tax free should be entereci 
against this head. ^ Such interest will not be charged to income-tax, but 
It must be included in the statement of total income in order to ascertain 
the rate of income-tax chargeable on other income. It h <^hnrnmhk to 
super-tax, 

^ ^ (c) Particulars of any interest on securities issued by other autho- 
rities and stated to be free of income-tax should be entered against head 2, 
as income-tax on such interest is actually paid by these authorities on 
behalf of the recipients. 

Note 4.— The tax is payable under this haad in respect of the 
ho7ia fide annual value: of any buildings or hinds appurtenant thereto of 
which you are the owner, other than such portions of such buildings and 
lands as you may occupy for the purpose of your business. 


SCHEDULE A. 


1 Serial number. 

^ Name of village or town where 
the property is situated. 

3 Name of mohalla or street and 

number of property if any. 

4 In the case of municipalities 

the name of the person in 
whose name the proprty 
stands in the municipal 
registers. 

5 Where the property is occupied 1 ' 

by owner or is lot. , 

6 Annual letting value of the i 

property. i 

6A Period during which the 1 
property remained vacant. ; 

7 Amount of rent actually re- ■ 

ceived for the uroperty if let. ' 
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SCHEDULE K—Gondd. 


8 Of one-sixth of the annual let- 
ting value shown in column 6. 

Deductions. 


9 Premium paid to insure the 
property against damage 
or destruction. 


10 Interest paid on a mortgage 
or charge on the property. 


11 Ground rent paid for the 
property. 


12 Land revenue paid for the 
property. 


13 Collection charges paid. 


ISA Amount claimed on account 
of property remaining va- 
cant 


14 Total of columns 8 to 13x4. 


15 Net amount to be carried over 
to the front of the form. 



Note 5. — (a) Where you keep your accounts on the mercantile 
accountancy or book profits system, you must file return in the following 
form 


Income^ 'profits or gams from h'osinesSy trade^ commerce. 

Income, profits or gains as per Profit and Loss Account for 
the year ended 19 . 

Add — Any amount debited in the accounts in respect of — 

1. Eeserve for bad debts 

2. Sums carried to reserve for provident or other 

funds 

3. Expenditure of the nature of charity or presents 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

(i. Drawings or salary of proprietor or partners 

7. Eental value of property owned and occupied 

8. Cost of additions to, or alterations, extensions, 

improvements of any of the assets of the busi- 
ness 

9. Interest on the proprietor’s or partner's capital 
including interest on reserve, or other funds 

10. Losses sustained in former years 

11. Losses recoverable under an insurance or con- 

tract of indemnity 

12. Depreciation of any of the assets of the business ... 

13. Private or personal expenses and expenses not 

incurred solely for the purpose of earning the 
profits 

Total ... 

Deduct — Any profits included in the account already 
charged to Indian income-tax and the interest on 
securities of the Government of India or of local 
Governments declared to be income-tax tree 


Balance. ... 
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Signature of the person making the return. 

Date 19 

(6) Where you do not keep your accounts on the mercantile 
accountancy or book profits system, but on a cash basis, you must 
file a statement showing how you arrive at the taxable profits, i,c,, 
showing details of the gross receipts and of the expenditure you pro- 
pose to set against those receipts. No deductions ore permissible on 
account of — 


(i) Property owned and occupied by the owner of a business for 

the purposes of a business ; 

(ii) Additions to or alterations, extensions, or improvements of 

any of the assets of the business ; 

(m) Interest on the capital of the proprietors or partners of tlie 
business ; 

{iv) Bad debts not actually written-off in the accounts ; 

{v) Losses sustained in previous years ; 

(vi) Reserves of any kind ; 

{vii) Sums paid on account of the income-tax or super-tax or any 
tax levied by a local authority other than local rates or 
municipal taxes in respect of the portion of the premises 
used for the purpose of the business ; 

(vUi) Any expenditure of the nature of charity or a present ; 

(ix) Any expenditure of the nature of capital ; 

(aj) Any loss recoverable under an insurance or a contract of in- 
demnity ; 

{xi) Depreciation of any kind other than that specified in the Act ; 
{xii) Drawings or salaries of the proprietors or the partners ; 

(arm) Private or personal expenses of the assessee ; 

(xiv) Any expenditure of any kind which is not incurred solely for 
the purpose of earning the profits ; 


If you have included any such sums in your expenditure in 5 'our 
books, you must exclude them from the expenditure permissible lor 

the purpose of arriving at your taxable profits. 

ic) You are also required to attach a statement showing the sums 
chaW®<-^ accounts under the provisions of section obKiJ. 

Note 6. — The income, profits or gains shall be computed ^er 
making aliowauce for any expenditure (not being in the nature o 
caoitaf expenditure) incurred solely for the purpose of such profession 
or vocatiohurovided that no allowance is made on account of an> 
of your personal expenses. Professional fee.? \|°L(dudwl 

part of India (whether within British India or not) must be intludw 

by you in your receipts. 

‘kS terpS.‘ TCSS.'Sd bi «TS‘ £ 
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2 of the statement. The proportionate tax will be added in the lu- 
coine-tax Office. 

If the rate of tax applicable to your total income is less than the 
rate of tax applicable to the profits or gains of the company at the 
time of the declaration of such dividends; you may, by attaching the 
company’s certificate received with the dividends, have the excess 
collected on your dividends from the company set against the tax 
payable by you on your other income instead of having to apply 
separately for a refund. 

Note 8. — Agricultural income from land not paying land revenue 
or local rates to an authority in British India should be included 
under this head or under income from business according to circums- 
tances. 

Note 9. -Deductions from total income can only be made for 
insurance premia in respect of insurance on your own life or on the 
life of your wife, or in respect of a contract for a deferred annuity on 
your own life or on the life of your wife. No deduction is permissible 
in the case of any other form of insurance except in the case of Hindu 
undivided families where deductions are permissible on account of 
premia paid in respect of insurance on the life of any male member 
of the family or of his wife. The original receipt or the certificate of 
the insurance company to which the premium was paid must be 
attached to the return. 

20. The Notice of Demand under section 29 shall be in 
the following form : — 

NOTICE OP DEMAND UNDER SECTION 29 OF 
THE INCOME-TAX ACT, 1922. 


To 

1. You have been assessed for the year to income- 

tax amounting to Rs. [in addition to which a 

penalty of Rs. has been imposed], as shown 

in the copy of the assessment form sent herewith. 

2. You have also been assessed to super-tax amounting 
to Rs. 

3. You are required to pay the amount of Rs. 

on or before the to at 

when you will be granted a receipt. 

4. If you do not pay the tax on or before the date speci- 
fied above, you will be liable to a penalty which may be as great 
as the tax due from you. 

5. If you are dissatisfied with your assessment you may 

present an appeal under sub-section (i) of section 30 of the 
Indian Income-tax Act, 1922, to the Assistant Commissioner 
of Income-tax at within 30 days from the 

receipt of this notice, on a petition duly stamped in the form 
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prescribed under sub-section (S) of section 30 and verified as 
laid down in that form. 

Or 

The assessment has been made under sub-section i4)o( 
section 23 of the Indian Income-tax Act, 1922, because you 
to make a return of vour income unde r section ‘22 _ 

foiled to comply with a notice under sah-leftioiT (4 ) ofl^vTiim 22, 
to comply with, a notice under sub-seetioa (2) of necfioii 23 
and no appeal lies. But if you were prevented by sutilident 
cause from making the return or did not receive the notice(s) 
aforesaid, or had not a reasonable opportunity to comply, or 
were prevented by sufficient cause from complying, with the 
terms of the notice(s), you may apply to me within one month 
from the receipt of this notice under section 27, to cancel the 
assessment and proceed to make a fresh assessment. 

6. The appropriate challan should be sent along with the 
amount paid. Should you lose the challans attached to thifi 
notice of demand, it will be necessary for you to apply to the 
Income-tax Officer for copies of fresh challans. 

Dated 19 . 


Income-tax Officer. 


Place 

Note.— The superfluous words in paragraph 5 should be deleted. 
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ASSESSMENT FORM. 

Assessment for 193 493 under Section 
Act XI OF 1922. 


District or Area. 

Name of assessee Number in General Index 

Address Number of miscellaneous record 


Serial 

No. 

Detailed sources of income. 

Amount 

of 

Tax deducted 
at source. 

Remarks. 


income 





♦ 

Es. 

Rs. 

A. 


1 

Salary (including em- 






ployee'S provident fund 
contributions) 





lA 

Annual accretion (less 






employee’s provident 






fund contribution) under 
ScfCtion 5SA(f) 





2 

Interest on securitios 





3 

Property 





4 

Business 





5 

Profession 





6 

Other sources... 






Rs. A. 

Es. A. 

(i) Total income ... 

{ii') Deduction under section 7(i) or on ac- 
count of provident fundj to which the 
Provident Fund Act, 1897; applies ... 

{Hi) Deduction on account of recognised 
provident fund — 

(a) Contributions 
(Zj) Exempted interest ... 

(iv) Deduction on account of insurance 
premia 

{v) Deduct sums received as dividends or 
from a firm the profits of which have 
been charged to income-tax 

{vi) Deduct amount of interest from tax- 
free securities of the Government of 
India or of a local Government 

{vii) Income now to be subjected to income- 
tax 

[viii) Rate applicable pies per rupee ... 

(ix) Amount of income-tax ... 
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(^) Deduction undt-r section 17 
(jsi) Amount of deductions at source from 
salary or interest on securilies for 
which credit is given under section 
18( o j ... 

{xii) xAbateinent on account of dividends 

(st pies per rupee) 

(ocm) xAbatement on account of income from 

a registered firm (at pies ! 

per rupee) ... 

(m*) Net amount of income-tax i or refund) 
ixv) xAmoiin t of super-tax 
[xvi) Penalty under section 28 or si-ction 
25(2) 

[xvii) Total sum payable (or to be refunded) — 
(in figures as well as in words i 

Rupees 

Annas 


Rs." A. iU 


Dated 


WS . 

Classifkation of flemutfl 


larom-fajr Offket 


Serial 

No. 


Classification. 


Salaries — ^ 

(u) Paid by Government 
(h) a local authority ... 

[O ,, companies, other bodies and 

associations 

(c?) ,, private employers 

^Interest on securities — 

(a) on securities of Government of India 
W 3} local Governments ... 

(c) on debentures and other securities of a 
local authority or company 
Income derived from property ... 

33 ^ 33 business ... 

Professional earnings 
Income derived from other sources 

T otal 

Deduction on account of section 7!^ j, 15 or 

cSF 

Deduction on account of section 17 
Total of refunds and rebates as in theclas^iti. 

cation cage below 
Penalty under section 25{'2) 

28 

Net demand (or refund) ... 


Amount of tax, 
h<: '' "" a . 


*Where the result of an assessment is an abatement, the sum 
allowed as a refund or rebate should be ontertxl in the ciasification 
cagfc below. 
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^Classification of refunds and rebates. 


Source of income. 

Rate of refund or rebate. 

Amount of refund ■ 
or rebate. 



Rs. A. 


^Itenis {xii) and {xii%^ on pre-page and abatement regarding 
securities. 

Record of cash refunds. 


Date of issue of 
notice of demand. 



Number of voucher ... 
Date of voucher 
Amount of refund ... 
Reason for ref und ... 






i-Return. ^Accounts. 


N =Not submitted. N -Not submitted. 

A = Submitted and accepted, A ~ Submitted and accepted 

R= Submitted; but assessment R— Submitted; but assessment 
not based on it. not based on them. 

tNOTE.~For the purpose of compiling Annual Return No. VIII^ 
L T. Os. should invariably strike out the inapplicable entries. 

21. An appeal under section 30 shall; in the case of an 
appeal against a refusal of an Income-tax Officer to make a 
fresh assessment under section 27, be in Form A ; in the case 
of an appeal against an order of an Income-tax Officer under 
section 2b{2) in Form C ; in the case of an appeal against an 
order of an Income-tax Officer under section 28 in Form I), 
in the case of an appeal against a refusal of an Income-tax 
Officer to register a Firm under section 26-A, in Form D-l 
and in other cases in Form B. 


Notification dated the 23rd December, 1933. 
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Form A. 

Form of appeal aqaimt an order refusing to rropen an 
aaseshineut under Hcvtion 27, 


To 


The Assistant Commissioner of 

The day of 19 , 

The petition of of l^ost of!5ee, 

District sheweth as follows : — 

1. Under the Indian Income-tax Act, 1922, your petitioner 

has been assessed on the sum of Rs. for 

the year commencing the 1 st day of April 19 . 

2. Your petitioner was prevented by sufficient cause from 
making the return required by section 22 or did not receive 
the notice issued under sub-section {4) of section 22, or sub- 
section (2) of section 23, or had not a reasonable opportunity 
to comply or was prevented by sufficient cause from complying 
with the terms of the notice under sub-section (*i) of section 
22 or sub-section (2) of section 23, as more particularly 
specified in the statement attached- 

3. Your petitioner therefore presented a petition to the 

Income-tax Officer under section 27, requesting him to cancel 
the assessment. This petition, the Income-tax Officer, by his 
order dated of which a copy is attached, lias 

rejected. 

4. Ycur petitioner therefore requests that the order of 
the Income-tax Officer may be set aside and that he may be 
directed to make a fresh assessment in accordance with the law. 

Signed. 

Statement Of Facts. 

Form of rerification. 

T, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the 
above statement of facts is true to the best of my information 
and belief. 


Signed. 


37 
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Form B. 

Form of appeal against assessment to Jnmne-tax. 

To 

The Assistant Commissioner of 
The day of 19 

The petition of of post office, 

District sheweth as follows : — 

1. Under the Indian Income-tax Act, 1922, your petitioner 

has been assessed on the sum of Es. ^ for 

the year commencing the 1st day of April 19 . The notice 
of demand attached hereto was served upon him on 

2. Your petitioner's income accruing or arising or received 
or deemed under the provisions of the Act to accrue or arise 
or to be received in British India for the year ending the 

day of 19 amounted to Rs. 

3. Such income and profits actually accrued or arose or 

were received during the period of months 

and days. 

4. During the said year your petitioner had no other in- 
come or profits. 

5. Your petitioner has made a return of his income to 

the Income-tax Officer under section 22, 

sub-section (2) of the Act and has complied with all the terms 
of the notice served on him by the Income-tax Officer under 
section 23(2), and/or [section 22(4)]. 

Your petitioner therefore prays that he may be assessed 
accordingly (or that he may be declared not to be chargeable 
under the Act). 

Signed 

Geounds of appeal. 

Form of verification, 

D , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 

Signed 
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Fobm C. 

Form of appeal against an order under section 25 ( 2 ), 

To 

The Assistant Commissioner of Income-tax. 

The day of 19 

The petition of of post office, 

District sheweth as follows : — 

1. Under section 25(2} of thel ndian Income-tax Act, 1922, 

a penalty of Rs. ^ has been imposed on yonr 

petitioner. The notice of demand attached hereto was served 
upon him on 

2. Your petitioner was prevented by sufficient cause as 
more particularly explained below from giving notice within 
the time prescribed by section 25(2) to the Income-tax Officer 
of the discontinuance of his business, profession or vocation. 

3. Your petitioner therefore requests that the order of 
the Income-tax Officer imposing a penalty of Rs. 

upon your petitioner may be set aside. 

Signed 


Statement of facts. 

Fonn of verification t 

I, , the petitioners named in the above 

petition, do declare that what is stated therein and in the 
above statement of facts is true to the best of my information 
and belief. 

Signed 


Form D. 

Form of appeal against an order under section 28 . 

To 

The Commissioner of Income-tax/The Assistant Commis- 
sioner of Income-tax, 

The day of 

The petition of of 


19 

post office! 
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District, sheweth as follows : — 

1. Under section 28 of the Indian Income-tax Act, 1922, 
a penalty of Rs. has been imposed on your peti- 

tioner by the Income- tax Officer/Assistant Commissioner. 
The notice of demand attached hereto was served upon 
him on 


2. Your petitioner did not conceal the particulars of his 
income or deliberately furnish inaccurate particulars thereof 
but as will be seen from the statement of facts attached 
returned it at its real amount to the best of his knowledge 
and belief. 

3. Your petitioner therefore requests that the order of 

the Income-tax Officer/Assistant Commissioner imposing a 
penalty of Rs. upon your petitioner may be set aside. 

Signed 


Statement of facts. 

Form of verification. 

I» _ , the petitioner, named in the 

above petition, do declare that what is stated therein is true 
to the best of my information and belief. 

Signed 


Form D-1. 

Toryn of appeal against an order refusing to register a firm 
tinder section 26-A. 


To 


The Assistant Commissioner of 

The day of 

^ The petition of of 

District sheweth as follows : — 


19 

post office, 


Under section 2 6- A of the Indian Income-tax Act, 1922, 
your petitioner applied to the 

Income-tax Officer 

for the registration of the firm 

By his order dated the 


a, copy of which is_ herewith attached, the Income-tax Officer 
has reinsed to register the said firm. 
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Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and that he may be directed 
to register the iSrm. 

Signed. 

Grounds of appeal. 

Form of verification, 

I, , the petitioner, named in the above 

petition do hereby declare that what is stated therein is true 
to the best of my information and belief. 

Signed. 

21'A. An appeal under section 50-A shall bo in the 
following form : — 

Form of appeal against an order refusing to grant a refund 
binder Section 48, 48’^A or 49, 


To 

The Assistant Commissioner of 
The day of 

The petition of of 

post office, District sheweth as follows : — 

Your petitioner applied to the Income-tax Officer for a 
refund under section 48/48- A/49 of the Indian Income-tax Act, 
1922, of Rs. • The Income-tax Officer 

has by his order dated the of which a copy is 

rejected the application. 
attached granted a refund of only Es. 

Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and the refund asked tor 
may be granted. 

Signed. 


Grounds of appeal. 

Form of verification, 

j , the petitioner named in the above 

petition do declare that what is stated therein is true to the 
best of may information and belief. 

Signed. 

22 4n appeal under section 32 12) shall in the case of 
an appeal against an order of an Assistant Commissioner under 
section 2S be in Form D attached to Rule -1 and m other 
cases in Form E. 
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Foem E. 


To 


The Commissioner of Income-tax, 

The day of 19 . 

The petition of sheweth as follows : — 

1. Under section 31 (3) of the Indian Income-tax Act, 

1922, the Assistant Commissioner of has increased the 

tax payable by your petitioner from Es, to Rs. 

2. Your petitioner prays that the enhancement may be 
set aside or reduced to Rs. 

for the reasons stated below : 

Signed 

G-Romns op appeal. 

Form of verification, 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 

Signed 

22A An appeal to the Commissioner for a reference to a 
Board of Referees shall, in cases falling under sub-section [1) 
of section 23A, be in Form IT, and, in cases falling under sub- 
section (2) of section 23 A, be in Form G. 

Foem F. 

To 

The Commissioner of Income-tax, 

The day of 19 . 

The petition of sheweth as follows : — 

1. The Income-tax Officer of , with 

the previous approval of the Assistant Commissioner of 
has passed an order dated of which 

a copy is attached under sub-vseotion [1) of section 23A of the 
Indian Income-tax Act, 1922, that the sum payable as income- 

tax by the association shall not be determined 

and that the share of your petitioner in the profits and gains 

of the said ^associaSorT included in his total income 

fertile purpose of assessment ; and a notice of the said order has 
been served upon your petitioner on the day of 
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2, Your petitioner, being aggrieved, for the reasons stated 
below, by the order of the Income-tax Officer, prays that the 
said order may be set aside. 


Signed 

Grounds of appeal 
For?^i of verification. 

J\ » the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 

Signed 


To 


Form G. 


The Commissioner of Income-tax, 

The day of 19 . 

The petition of sheweth as follows : — 

1. The Income-tax Officer of with 

the previous approval of the Assistant Commissioner of 

has passed an order dated 

of which a copy is attached under sub-section {^) of section 
23A of the Indian Income-tax Act, 1922, that the sum payable 
as income-tax by the company known as the 
shall not be determined and that the proportionate share of 
your petitioner in the profits and gains of the said company 
shall be included in his total income for the purpose of assess- 
ment ; and a notice of the said order has been served upon 
your petitioner on the day of 

2. Your petitioner, being aggrieved, for the reasons set 
out below, by the order of the Income-tax Officer, prays that 
the said order my be set aside. 

Signed 

Grounds of appeal. 

Form of verification. 

Ij , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of may information and belief. 

Signed 
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23. (i) In the case of income derived in part from 
agriculture and in part from business an assessec shall be 
entitled to deduct from such income the market value of any 
agricultural produce raised by him or received by him as 
rent in kind which he has ufcilized as raw material for the 
purposes of his business or the sale receipts of which are 
included in the accounts of his business. The balance of 
such income shall be deemed to be income derived from the 
business and no further deduction shall be made therefrom 
in respect of any expenditure incurred by the assessec as a 
cultivator or receiver of rent in kind. 

{2) For the purposes of sub-rule (I) “market value’^ shall 
be deemed to be : — 

(a) where agricultural produce is ordinarily sold in 
the market in its raw state, or after application 
to it of any process ordinarily employed by a 
cultivator or receiver of rent in kind to render 
it fit to be taken to market, the value calculated 
according to the average price at which it has 
been so sold during the year previous to that 
in which the assessment is made. 

(J) where agricultural produce is not ordinarily sold 
in the market in its raw state, the aggregate of — 
(i) the expenses of cultivation ; 

{2) the land revenue or rent paid for the area in 
which it was grown ; and 

(3) such amount as the Income-tax Officer finds, 
having regard to all the circumstaces in each 
case, to represent a reasonable date of profit on 
the sale of the produce in question as agri- 
cultural produce. 

24. Income derived from the sale of tea grown and 
manufactured by the seller in British India shall be com- 
puted as if itr were income derived from business and 40 per 
cent of such income shall be deemed to be income, profits 
and gains liable to tax. 

that in computing such income an allowance 
shall be made in respect of the cost of planting bushes in 
replacement of bushes that have died or become permanently 
useless in an area already planted, unless such area has 
previously been abandoned. 

. Assurance Companies incorporated 

in Hritish India whose profits are periodically ascertained by 
estuarial vacation, the income, profits and gains of the Life 
Assurance Business shall be the average annual net profits 
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disclosed by the last preceding valuation, provided that any 
deductions made from the gross income in arriving at the 
actuarial valuation which are not admissible for the purpose 
of income-tax assessment, and any Indian income-tax deducted 
from or paid on income derived from investments before such 
income is received, shall be added to the net profits disclosed 
by the valuation. 

26. Kule 25 shall apply also to the determination of the 
income, profits and gains derived from the annuity and capital 
redemption business of life assurance companies, the profits 
of which can be ascertained from the results of an actuarial 
valuation. 

27. If the Indian income-tax deducted from interest on 
the investments of a company exceeds the tax on the income 
profits and gains thus calculated, a refund may be permitted 
of the amount by which the deduction from^ intcrst on invest- 
ments exceeds the tax payable on such income, profits and 
gains. 

28. In the case of other classes of insurance business 
(fire, marine, motor car, burglary, etc.) of a company in- 
corporated in British India, the income, profits or gains shall 
be determined in accordance with the provisions of the Act, 
subject to the allowance specifed in the rule next following. 

29. If in the ordinary accounts of any insurance business 
other than Life Assurance, Annuity, or Capital Redemption 
Business caried on by an Insurance Company any amount 
is actually charged against the receipts for the sole purpose 
of forming a reserve to meet outstanding liabilities or ui^ 
expired risk in respect of policies which have been issued 
(including risk of exceptional losses) and is not used for any 
other purpose such amount may be treated as expenditure 
incurred solely for the purpose of earning the profits of the 
business. 


30. Any amount either written-off in the accounts or 
through the Actuarial Valuation Balance Sheet to meet 
depreciation of, or loss on, securities or other assets, or whicU 
is carried to a reserve fund formed for that sole purpose and 
not used for any other purpose, may be treated as expenditure 
incurred solely for the purpose of earning the profits of the 
business Any sums taken credit for in the accounts or 
Actuarial Valuation Balance Sheet on account of appreciation 
of, or gains on the securities or other assets shaU be d^^emed to 
be income chargeable to tax, subject always to deduction ot 
such portion thereof as has been otherwise taken into account 
in calculating the income, profits or gains. 
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31 . The income, profits and gains of companies carrying 
on Dividing Society or Assessment business shall be taken at 
15 per cent, of the premium income in the previous year and^ 
in the case of non-resident companies, at 15 per cent, of the 
Indian premium income in the previous year. 

32 . Notwithstanding anything contained in rules 25 to 31. 
the total income, however, of an insurance company carrying 
on more than one class of business shall be determined by its 
aggregate income from all classes of businesses- 

33. In any case in which the Income-tax Officer is of 
opinion that the actual amount of the income, profits or gains 
accruing or arising to any person residing out of British India 
whether directly or indirectly through or from any business 
connection in British India cannot be ascertained, the amount 
of such income, profits or gains for the purposes of assessment 
to income-tax may be calculated on such percentage of the 
turnover so accruing or arising as the Income-tax Officer may 
consider to be reasonable, or on an amount which bears the 
same proportion to the total profits of the business of such 
person (such profits being computed in accordance with the 
provisions of the Indian Income-tax Act) as the receipts so 
accruing or arising bear to the total receipts of the business, 
or in such other manner as the Income-tax Officer may deem 
suitable. 


34 . The profits derived from any business carried on in 
the manner referred to in section 42(^2) of the Act may be 
determined for the purposes of assessment to income-tax 
according to the preceding rule. 

35 . The total income of the Indian branches of non- 
resident insurance companies (Life, Marine, Fire, Accident, 
Burglary, Fidelity Guarantee, etc.), in the absense of more 
reliable data, may be deemed to be the proportion of the total 
income, profits or gains, of the companies, corresponding to 
the^ proportion which their Indian premium income bears to 
their total premium income. For the purpose of this rule, the 
total income, profits or gains of non-resident Life Assurance 
Companies whose profits are periodically ascertained by actu- 
rial valuation shall be computed in the same manner as is 
prescribed in rule 25 for the computation of income, profits 
and gains of Life Assurance Companies incorporated in 
British India. 

36 . In the case of a person resident in British India, an 
application for a refund of income-tax under section 48 of the 
Act shall be made in the following form : — 
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Ap'pKcation for refund of income-tax. 

I, , of 

do hereby state that my total income computed in accordance 
with section 16 of the Indian Income-tax Act, XI of 1922^ 
accruing or arising or received in British India, or deemed 
under the Act to accrue or arise or to be received in British 
India, during the year ending on the 31st March 19 , 

amounted to Rs, only. 

I therefore pray for a refund of 

Rs. under “Salaries^^ 

Rs. under “Sec^rities■’^ 

Rs. under “Dividends from companios^^ 

Rs. under ‘‘Share of profits of the 

registered firm” known as of which 

I am a partner. 

Signature 

I hereby declare that I am resident in British India, and 
that what is stated in this application is correct. 

Bated 19 . 

Signature 

36A. In the case of a person not resident in British India,, 
an application for a refund of income-tax under section iS of 
the Act shall be made in the following form 

Application for refund of income-tax. 

residing at in ^ (country) 

do hereby state that my total income computed in accordance 
with section 48(4) of the Indian Income-tax Act, 1922, during 
the year ending on the 31st March 19 , amounted to Rs. 
only, as per return enclosed. 


I therefore pray for a refund of 


Rs. 

the registered firm” 
partner. 


known as 


under “Salaries”, 
under “Securities”, 
under “Dividends from com- 
loanies”. 

under “Share of profits of 


of which I am a 


Signature 
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T, Til J .1 J.T Brit ish sabject. (See note 2.) 

I hereby declare that 1 am a of state being a state in India. 

I also declare that what is stated in this application is correct. 
Dated 19 . 

Signature 


Sworn before me (Name) 

Designation Signature at on 


)eau 


37. The application under rule 36 shall be accompanied 
by a return of total income in the form prescribed under 
section 22 unless the applicant has already made such a return 
to the Income-tax Officer. 

37 A. The application under Rule 36A shall be accompanied 
by a return of total income in the following form the details 
of Part I of which but not the total may be omitted if the 
person has already submitted a return under section 22(2) 
for the same year : — 

Note 1.— The above declaration shall be sworn {a) before a 
Justice of the Peacej a Notary Public or Commissioner of Oaths if 
the applicant for refund resides in any part of His Majesty’s 
Dominions outside British India, (6) before a Magistrate or other 
official of the State or a Political Officer if he resides in a State in 
India, (cj before a British Consul if he resides elsewhere. 

Note 2.— ‘''British subject” means a person who is a natural-born 
British subject, or a person to whom a certificate of naturalization 
has been granted. 



THE INDIAN INCOME-TAX EULEB 


Statement of total income acctcring or arising or received 
in British India, or dee^necl under the Act to accrue or 
arise to be received in British India, during the 'previous 
'year. 


1 

Sources of income. 

i 2 

I Amount of i 
f profits or 
! gains or 
, income during 
j the previous 

1 year. 

3 

Tax already 
charged on 
the 

income. 


; Es A. i 

Es. A. 

1 ; 

1. Salaries (including wag- I 

es, annuity, pension, 

gratuity; fees, commis- i j 

sion, allowances, per- j j 

quisites; including 1 

rent free quarters) or 

profits received in lieu ; | 

of, or in addition to, ! 

salary or wages ...[See note (1)] , ' 


lA. The contributions made 
by an employer to the 
account in a recogni- 
sed provident fund of 
the person making 
the return 

i 

i 


IB. The interest accruing 
to the account men- 
tioned in lA which is 
not exempt from in- 
come-tax [Section 

58F(2}] ... 

i ' 

1 

1 1 

1 

' 1 


2. Interest on securities 
(including debentures) 
already taxed ... 

(2)i 

i ' 


3, Interest on securities of 
the Government of 

India or of local 
Governments declared 
to be income-tax free j, 

! 

! 

1 

(3) ! 
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1 


2 


3 


Sources of income. 


Amount of 
profits of 
gains or 
income during 
the previous 
year. 


Tax already 
charged on 
the 

income. 


Es A. 


Es. A. 


4. Property as shown in 

detail in Schedule A (4) 

5. Business; trade, com- 

merce, manufacture, 
or dealings in proper- 
ty, shares or securi- 
ties (details as in note 

5) ... ... „ (5) 

6. Profession ... ... „ (6) 

7. Dividends from com- 

panies ... ... ;; (7) 

S. Interest on mortgages, 

loans, fixed deposits, 
current accounts, 
etc., not being in- 
come from business 
Ground rent 

10. Any source other than 
those mentioned abo- 
ve including any in- 
come earned in 
partnership with 
others ... ... ^ (S) 

Total ... 


Deductions claimed — 

(a) on account of insurance premia 
(5) on account of contributions to a 
provident fund to which the 
Provident Funds Act applies 

(c) on account of contributions to 

a recognised provident fund 
[Section 58xA 

(d) others ... 
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Statement of total income, profits and gains in the previons 
year, arismg, accruing or received out of British Imlia, 
which, if arising, accruing or received in British India, 
would be included in the compiitaiion of total vicome 
imder section 16 . 


No. of 
country 

Amount of profits 
or gains or in- 

Sources of income. ■ come during the 

1 previous year. 


1. 

Salaries ... 

^ 

... (see Note lOJ... ; 

Ks. 


2. 

Securities ... 

* 

! 

... (see Note 11)... ‘ 



3. 

Property ... 

^ 

i 

... (see Note 12)... | 



4. 

Business ... 

... (see Note 13)... 





5. Profession ... (see Note 14)... 

* 


6. Dividends from com- 
panies ... ••• (see Note 15)... 


7. Interest on securities 
other than in item 2 
above, mortgages, 
loanS; fixed deposits, 
current accounts, etc., 
not being income from 
business • • • (see Note 16) , . . 

* 


8. Ground rent 


9. Any source other than I 

those mentioned abo- | 

ve including ^ any in- ; 

come earned in part- i 

nership with others ... (see Note IC--- ! 

Total ... I 


Total as per Part I ... 

Total as per part II ... 

Grand Total 


i 


I 


*The figures for each country should be separately shown. 
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Verification, 


I declare that to the best of my knowledge and belief the 
information given in the above statement is correct and com- 
plete, that the amounts of income shown are truly stated and 
relate to the year ended and that no 

other income accrued or arose or was received 

during the said year and that have no other sources of 

income. 


Date 


Signature 


* accruing to you outside British India received 
in British India, should be entered in Part I and not in Part II. 

• whatever source derived must be entered 
m tne form including income received by you as a partner of a 


0-1 A year^’ means the twelve months ending on the 

dlst day of March next preceding the year for which the assessment 
is to be made; or, if the accounts of the assessee have been made ut> 
to a date within the said twelve months in respect of a year endiner 
on any date other than the said 31st day of March, then at the option 
of the assessee the year ending on the day to which his accounts 
have so been made up. 

Note 1. -In column 2 should be shown the gross amount of 

aeductions on account of income- 


Note 2.- Interest on securities” means the interest on nromis- 

GOTernment°'^oi^°tlfe the Government of India or a local 

money debentures or other securities for 

mney i>,sued by or on behalf of a local authoritv or eomnanv 
Where income-tax has been deducted from the interest or where t^' 
interest has been paid income-tax free the amount of tax so deducted 

Of interest ISly SyS 

interest toWl on securities” does not include 

to be shown under headi mortgages or other loans, which have 
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The interest on securities of the Government of India or of local 
Governments declared to be income-tax free should be shown under 
head 3. Those which are not declared to be income-tax free should 
be included under this head. 

Entries under this head must be supported by the certificate issued 
by the person or company paying the interest under section 18(9) of 
the Act. 


Note 3. — {a) The income tax payable on the interest receivable 
On a security of a local Government issued income-tax free is payable 
by the local Government and not by the holder of the security, 

(b) Only the interest on securities of the Government of India 
or of a local Government declared to be income-tax free should be 
entered against this head. Such interest will not be charged to 
income-tax but it must be included in the statement of total income 
in order to ascertain the rate of income-tax chargeable on other 
income. It is chargeable to sujper^ax, 

(c) Particulars of any interest on securities issued by other 
authorities and stated to be free of income-tax should be entered 
against head % as income-tax on such interst is actually paid by 
these authorities on behalf of the recipients. 


Note 4 — The tax is payable under this head in respect of the 
bonafide annual value of any buildings or lands appurtenant thereto, 
of which yon are the owner, other than such portions of such build- 
ings and lands as you may occupy for the purpose of your business. 


38 
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Schedule A. 


1 Serial number 


2 Name of village or town where 
the property is situated. 


3 Name of street and number of 
property. 


4 In the case of municipalities 
the name of the person in 
whose name the property 
stands in the municipal regi- 
sters. 


5. Whether the property is 
occupied by owner or is let. 


6 Annual letting value of the 
property. 


6A Period during which the pro- 
perty remained vacant. 


7 Amount of rent actually recei- 
ved for the property if let. 


8 One-sixth of the annual 

letting value shown in 
column 6, 

9 Premium paid to insure | 

the property against 
damage or destruction. 

10 Interest paid on a mort- 

gage or charge on the 
property. 

11 Ground rent paid for the 

property. 

12 Land revenue paid for 

the property. 

13 Collection charges paid. 
13A Amount claimed on 

account of property 
remaing vacant. 

14 Total of columns 8 to 13 

and 13A. 

Deductions. 

1 

15 Net amount to be carried over 
to the front of the form. 



your accounts on the mercantile 

fXTng form ^ ® 
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Ifioome, profits or gains from husiness) trade, commerce^ 


Income, profits or gains as per Profit and Loss Account 
for the year ended 19 . 

Add’-^Anj amount debited in the accounts in respect of— 

1. Reserve for bad debts ... 

2. Sums carried to reserve for provident or other 

funds 

3. Expenditure of the nature of'** charity or 

presents ... 

4. Expenditure of the nature of capital 
5 Income-tax or Super-tax 

6. Drawings or salary of proprietor or partners ... 

7. Rental value of property owned and occupied ... 

8. Cost of additions to, or alterations, extensions, 

improvements of, any of the assets of the 
business ... 


Rs. 


A. 


IneomBj profits or gains from business, trade^ commerce— contd. 


Add — Any amount debited in the accounts in respect of — 

9. Interest on the proprietor’s or partner’s capital, 
including interest on reserve or other funds ... 

10. Losses sustained in former years ... 

11. Losses recoverable under an insurance or con- 

tract of indemnity 

12. Depreciation of any of the assets of the busi- 

ness 

13. Private or personal expenses and expenses not 

incurred solely for the purpose of earning the 
profits 


Total ... 

Deduct — Any profits included in the account already 
charged to Indian Income-tax and the 
interest on securities of the Government of 
India or of local Governments declared to 
be Income-tax free. ... 


Rs. 


A. 


BaiJLXC’E ... 


(Signature of the person making the return.) 
Dated 


193 
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(b) Where you do not keep your accounts in such a forni; you 
must file a statement showing how you arrive at the taxable profits, 

1 e,, showing details of the gross receipts and of the expenditure you 
propopose to set against those receipts. No deductions are permissible 
on account of — 

(i) Property owned and occupied by the owner of a business 
for the purposes of a business : 

(ii) Additions to, or alterations extensions, or improvements 
of, any of the assets of the business ; 

(in) Interest on the capital of the proprietors or partners 
of the business ; 

(iv) Bad debts not actually written ojT in the accounts ; 

(v) Losses sustained in previous years ; 

(vi) Reserves of any kind ; 

(m) Sums paid on account of the income-tax or super-tax or 
any tax levied by a local authority other than local 
rates or municipal taxes in respect of the portion of 
the premises used for the purpose of the business ; 

(vm) Any expenditure of the nature of charity or a present ; 

(ix) Any expenditure of the nature of capital ; 

(x) Any loss recoverable under an insurance or a contract 

of indemnity ; 

(xi) Depreciation of any kind other than that specified in 

the Act ; 

(xii) Drawings or salaries of the proprietors or the partners ; 
(asm) Private or personal expenses of the assessee ; 

(xiv) Any expenditure of any kind which is not incurred solely 
for the purpose of earning the profits. 

If you have included any such sums in your expenditure in your 
books, you must exclude them from the expenditure permissible for 
the purpose of arriving at your taxable profits. 

(c) You are also required to attach a statement showing the sums 
charged in your accounts under the provisions of section 58K (2). 

Note 6— -The income, profits ^ or gains shall be computed after 
making allowance for any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of such profession 
or vocation, provided that no allowance is made on account of any of 
your personal expenses. Professional fees received by you in any 
part of India (whether within British India or not) must be included 
by you in your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is 
paid by the companies, so that the dividends received by shareholders 
represent the net amount remaining after any income-tax clue by the 
company has been paid. This amount should be entei’ecl in column 

2 of the statement. The proportionate tax will be adcled in the 
Income-tax office. 

If the rate of tax applicable to your total income is less than the 
rate of income-tax applicable to the profits or gains of the company 
at the time of the declaration of such dividends, you may, by attach- 
ing the company’s certificate received with the dividencls, have the 
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excess collected on. your dividends from the company set against 
the tax payable by you on your other income instead of haviner to 
apply separately for a refund. 

Where a company derives a part of its profits in British India 
and psrt outside British India such portion of its dividend as is 
payable out of profits taxable in British India should be shown in 
Fart I under item 7 and the blance in Part II under item 6. 

Note 8. — Agfricultural income from land not paying land 
revenue or local rates to an authority in British India should be 
included under this head or under income from business according 
to circumstances. 

Note 9.— Deductions from total income can only be made for 
insurance premia in respect of insurance on your own life or on 
the life of your wifej or in respect of a contract for a deferred annuity 
on your own life or on the life of your wife. No deduction is per- 
missible in the case of any other form of insurance except in the (5ase 
of Hindu undivided families where deductions are permissible on 
account of premia paid in respect of insurance on the life of any 
male member of the family or of his wife. The origianl receipt or 
the certificate of the insurance company to which the premium was 
paid must be attached to the return. 

Note 10. — The gross amount of salary and not the net amount 
after deductions on account of income-tax, provident fund, etc., 
should be shown. 

Note 11. — Under this head should be shown interest on 
securities issued by the^ Government of India or a locd Govern- 
ment or a local authority in India on which interest is paid or 
payable outside British India, and the interest on debentures on 
companies operating in India or payable outside British India. For 
this purpose “Company” means “a company as defined in the Indian 
Companies Act, 1913; or formed in pursuance of an Act of the 
Parliament or of Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession, and includes any foreign 
association carrying on business in British India whether meor- 
porated or not and whether its principal place of business is situate 
in British India or not, which the Central Board of Revenue may, 
by general or special order, declare to be a company for the purposes 
of this Act.’’ Interest on aU other securities should be shown under 
item 7 — see Note 16. Interest should be shown gross if foreign tax 
is deducted therefrom after the assessee receives the interest ; if the 
tax is deducted at source, the net interest received should be shown. 

Note 12, — See instructions in Note 4. 

Note 13.-~The details should be given as explained in 
Note 5, but there will be no ‘deduct” entry on account of profits 
included in the amount already charged to Indian income-tax and 
the interest on securities of the Government of India or a local 
Government iu India declared to be income-tax free. 

Note 14. — This should show professional fees received outside 
British India. 

Note 15. — ^The figure to be shown here is the amount actually 
received by the shareholder irrespective of whether the dividends are 
declared free of tax or not. 
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Where a company derives a part of its profits in British India 
and part outside British India, such portion of its dividend as is- 
payable out of profits taxable in British India should be shown iix 
Fart I under item 7 and the balance in part II under item 6. 

Note 16.— This head will include inier alia interest on all 
securities other than those entered in item 2, see Note II. Interest 
should be shown gross if foreign tax is deducted therefrom after 
the assesses receives the interest ; if the tax is deducted at source,, 
the net interest received should be shown. 

Note 17.— Agricultural income from land not included in 
Part I should be shown under this head. 


38. Where the application under rule 36 or rule 36A is- 
made in respect of interest on securities or dividends from 
companies, the application shall be accompanied by the 
certificate prescribed under section 18(9) or section 20, as the 
case may be. 

39. The application under rule 36 or rule 36A shall be 
made as follows : — 


(a) If the applicant is resident in British India, to the 
Income-tax Officer of the District in which 
the applicant is chargeable directly to income- 
tax, or if he is not chargeable directly to in- 
come-tax to the Income-tax Officer of the 
district in which he ordinarily resides ; 

(i) If the applicant is resident outside British India, 
to the Income tax Officer appointed by the 
Central Board of Revenue. 


40. An application for refund of income-tax under section* 
49 of the Act shall be made in the following form : — 

Applieatio?i for relief from double income^ax tinder 
section 49 of the Indian Income-tax Act, 1922. 

, , do hereby state 

that I have paid United Kingdom incmc-tax and super- 
tax amounting to £ for the year ending, 

19 on an income of £ and 


income-tax 


that Indian • : j 

income-tax and super-tax 

has also been paid on 

income 

to Es. 


of Rs. 


the same 


income-tax Ironi the s imo source aniouiiting 
I have obtained relief under the provisions of 

section 27 of the English Finance Act, 1920, at the rate of 
rp attached certificate from the Inspector of 

I now pray for a further relief at the rate- 

44nf+>,o Tn/i- T to Rs. under section 

Income-tax Act, 1922, to which 1 am en- 
ly income from all sources to which this Act applies. 
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during the ‘previous year^ ending on the 
amounted to Rs. 

only— Return of income — , 

already submitted 

Sigmture 

I hereby declare that what is stated herein is correct, 

j , Signature 

Dated i, 9 . 


41. The application under rule 36 or rule 40 may be 
presented by the applicant in person or through a duly 
authorised agent or may be sent by post. 

42. A return shall be furnished by the principal oflScer 
of a Company under section 19A in respect of a dividend 
or aggregate dividends if the amount thereof exceeds Rs. 


42-A. A return shall be furnished by the person respon- 
sible for paying interest, not being interest on Securities in 
respect of amounts of interest or aggregate interest excee- 
ding Rs 1000. 

43. The return by the principal officer of a Company 
under section 19A shall be in the following form and shall 
be delivered to the Income-tax Officer whe assesses the 
Company : — 

Eehmi under section 19- A of the Indian Incmne-tax Act^ 1922^ 
for the year 1st April 19 -31st March 19 

Name of Company 
Address of Company 

(1) Resident shareholder s/Non-Eesident Shareholders. 
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I, , the principal officer of the 

Company, hereby certify that the above statement con- 
tains a complete list of the resident/Non-resident sharehol- 
ders of the company to whom a dividend or aggregate 
dividends exceeding Es. 5,000 was or \vero distributed in 
the period fron the 1st April 19 to the 31st March 19 
BaM 19 


Signature 

Note 1.— Separate forms should be used for resident and non- 
resident shareholders. 

Note 2,— Where dividends are issued “free of income-tax’*, the 
■figure to be entered in column 5 is the sum actually paid, and the 
figure to be entered in column 6 is the aggregate of the sum so paid 
and the amount of income-tax payable by the Company in respect 
of the dividends. 

43-A. The return under section 20-A shall be in the follow- 
ing form and shall be delivered to the Income-tax Officer 
in whose jurisdiction the person responsible for paying in- 
terest resides : — 

JReturn under section 20-A of the Indian Income-tax Act^ 1022, 

for the year 1st Aptil 19 to 31st March 19 

Name of payer. 


Address of payer. 


Serial 

No. 

Name of payee. 

i 

Address 

of 

payee. 

Date 

of 

payment. 

Amount 

of 

interest 
or aggre- 
gate 
interest. 




1 

- - 


I hereby certify that the above statement contains a 
complete list of persons to whom interest or aggregate in- 
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terest exceeding Es. 1,000 was paid during the period Isfc 
April 19 to 31st March 19 


Signature 

sums ^ deducted in accordance with sub-sections 
(2) and (5) of section 57 shall be paid by the person making 
the deduction to the credit of the Government of India wi- 
thin one week from the date of such deduction by remit- 
ting the amount to the Income-tax Officer concerned or to 
such Government Treasury or branch of the Imperial Bank 
of India as he may direct. The person making the deduc- 
tion shall send at the same time to the Income-tax OflBcer 
a statement showing the name of the non-resident person on 
whose behalf the tax has been deducted, the amount of the 
tax_ deducted, the gross amount of dividend in respect of 
which the deduction has been made and the period for which 
the dividend has been paid. 

FINANCE DEPARTMENT (CENTRAL 
REVENUES.) 

Notification No. 9, dated the loth March 1930. 

In exercise of the powers conferred by Chapter TXA of 
the Indian Income-tax Act, 1922 (XI of 1922), the Gover- 
nor General in Council is pleased to make the following 
rules, the same having been previously published as required 
by sub-section (1) of section 58L read with sub-section (4) of 
section 59 of the said Act : — 

1. These rules may be called the Indian Income-tax 
(Provident Funds Relief) Rules. 

2. In these rules, '‘section^^ means a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 

3. The contributions made by emplo ees after the date 
of recognition of a provident fund and the interest on the 
accumulated balances of such contributions shall be wholly 
invested in securities of the nature specified in clause (a), (b), 
(c), (d) or (e) of section 20 of the Indian Trusts Act, 18S2 
and payable both in respect of capital and of interest in 
British India. 

4. {1) Withdrawals by employees shall not be allowed by 
the trustees except on special grounds in the following circiim- 
atances or circumstances of a similar nature — 

(a) to pay expenses incurred in connection with the 
illness of a subscriber or a member of his family ; 
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[b) to pay for the passage over the sea of a subscriber 

or any member of his family. 

(c) to pay expenses in connection with marriages, funer- 

als or ceremonies which by the religion of the 
subscriber it is incumbent upon him to perform 
and in connection with which it is obligatory that 
expenditure should be incurred. 

(cl) to meet the expenditure on building or purchasing a 
house or a site for a house provided that such 
house or site is assigned to the trustees of the 
fund : 

(e) to pay premia on policies of insurance on the life of 
the subscriber or of his wife provided that the 
policy is assigned to the trustees of the fund and 
that the receipts granted by the insurance com- 
pany for the premia are from time to time handed 
over to the trustees for inspection by the Income- 
tax Officer, 

(2) For the purposes of sub-rule (J) “Family^^ means any 
of the following persons who reside with and are wholly 
dependent on the employee, namely : — the employee's wife 
legitimate children, step children, parents, sisters and minor 
brothers. 

(3) No such withdrawl shall exceed {1) the pay of the 
employee for three months, or, in the case of a withdrawal for 
the purpose specified in clause [d) of sub-rule (J), six months at 
the time when the advance is granted, or (2) the total of the 
accuinulation of exempted contributions and exempted interest 
contained in the balance to the credit of the employee which- 
ever is less. 

{4) A second withdrawal shall not be permitted until the 
sum first withdrawn has been fully repaid. 

5. (2) Where a withdrawal is allowed for a purpose speci- 
fied in clause id) or clause (e) of sub-rule (1) of rule 4 the 
amount withdrawn need not be repaid. 

(2) Where a withdrawal is allowed for any other purpose 
the amount withdrawn shall be repaid in not more than twenty- 
four equal monthly instalments and shall bear interest in 
accordance with rule 6 and no further withdrawal shall be 
permitted until repayment has been effected in full. 

6. In respect of withdrawals which are repaid in not 
more than 12 monthly instalments, an additional instalment 
of 4 per cent, of the amount withdrawn shall be paid on 
account of interest •, and in respect of withdrawals which are 
repaid in more than 12 monthly instalments two such instal- 
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raents of 4 per cent, of the amount withdrawn shall be paid on 
account of interest : 

Provided, however, that at the discretion of the Trustees of 
the Fund, interest may be recovered on the amount withdrawn 
or the balance thereof outstanding from time to time at 1 per 
cent, above the rate which is payable for the time being on the 
balance in the fund at the credit of the member, 

7. The employer shall deduct such instalments from the 
employee's salary, and pay them to the Trustees- The deduc- 
tions shall commence from the second monthly payment made 
after the withdrawal or in the case of an employee on leave 
without pay from the second monthly payment made after his 
return to duty, 

8. In case of default of repayment of instalments under 
rules 6 and 7 the Commissioner of Income-tax may at his 
discretion order that the amount of the withdrawal or the 
amount outstanding shall be added to the total income of the 
employee for the year in which the default occurs and the 
Income-tax Officer shall assess the employee accordingly. 

9. Notwithstanding anything contained in rules 4 to 8, it 
shall be open to the trustees of a recognised provident fund to 
permit the withdrawal of ninety per cent, of the amount stand- 
ing at the credit of an employee if the employee takes leave 
preparatory to retirement, provided that if he rejoins duty on 
the expiry of his leave he shall r,efund the amount drawn 
together with interest at the rate allowed by the fund. 

9A. Where the accounts of a recognised provident fund 
are kept outside British India, certified copies of the accounts 
shall be supplied not later than the 15th June in each year to 
a local representative of the employer in British India : 

Provided that the Income-tax Officer may in any year 
appoint a date later than the 15th June as the date by which 
the certified copies shall be supplied. 

10. (1) An application for recognition shall be made by 
the employer maintaining the fund for which recognition is 
sought and shall be accompanied by the following docu- 
ments : — 

(a) the trust deed if any in original with one copy 
thereof, the latter to be retained by the Commis- 
sioner, and 

(&) the rules of the fund : 

Provided that if the original of the trust deed cannot con- 
veniently be produced, it shall be open to the Commissioner of 
Income-tax to accept in lieu of the original a copy certffied 
either by a Magistrate or in any manner specified in rule 7 of 
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the Indian Companies Eules, 1914, in which case an additional 
copy shall be furnished for retention by the Commissioner. 

(2) The application shall be submitted through the 
Income-tax Officer of the area in which the accounts of the 
funds are kept, or, if the accounts arc kept outside India, 
through the Income-tax Officer of the area in which the local 
headquarters of the employer are situate. 

(5) The application shall contain the following informa- 
tion : — 

(a) Name of employer and address, his business, pro- 
fession, etc., also his principal place of business. 

(i) Number of employees subscribing to the fund — 

(i) in British India ; 

[a) in Indian States ; 

[iii] outside India. 

(e) Place where the accounts of the fund are or will be 
maintained. 

(d) If the fund is already in existence — 

a) a copy of the last balance sheet of the fund, 
where such is maintained, 

iii) details of investments of the fund. 

(4) A verification in the following form shall be annexed 
to the application. 

Form of Verification. 

We 

'j" the trustee(s) of the above named fund do declare that 

what is stated in the above application is true to the best of 
our information and belief, and that the documents sent here- 
with are the originals or true copies thereof. 

11. "Where an employee of a company owns shares in the 
company with a voting power exceeding ten per cent, of the 
whole of such power the sum of the exempted contributions of 
the employee and employer to the recognised provident fund 
maintained by the company shall not exceed Es. 250 in any 
month, 

12. If an employee assigns, or creates a charge upon his 
beneficial interest in a recognised provident fund, the Income- 
tax Officer shall, on the fact of the assignment or charge 
coming to his knowledge, give notice to the employee that if 
he does not secure the cancellation of the assignment or charge 
within two months of the date of receipt of the notice the 
consideration ^ received for such assignment or charge shall be 
deemed to be income received by him in the year in which the 
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fact became known to the Income-tax Oflficer and shall be ass- 
essed accordingly. 

13. ^ If the Commissioner withdraws recognition from a 
recognised provident fund, the balance to the credit of each 
employee at the end of the financial year prior to the date of 
the withdrawal of recognition shall be paid to him free of 
income-tax and super-tax at the time when such employee 
receives the accumulated balance due to him. The remainder 
of the accumulated balance due to him shall be liable to 
income-tax and super-tax as if the fund had never been 
recognised. 

14. Before withdrawing recognition, the Commissioner of 
Income-tax shall give an opportunity to the employer and the 
trustees of the fund to show cause why recognition should not 
be withdrawn. 

FINANCE DEPARTMENT (CENTRAL REVENUES.) 

Notification No, 10, dated the 15 March 1930, 

In pursuance of sub-section (2) of section 58P of the Indian 
Income-tax Act, 1922 (XI of 1922), the Governor General in 
Council is pleased to fix six per cent, as the rate referred to 
in the said sub-section. 

CENTRAL BOARD OP REVENUE. 

Notification No, 12, dated the 15 March, 1930. 

In exercise of the powers conferred by Chapter IX- A, and 
by section 59 of the Indian Income-tax Act, 1922 (XI of 1922), 
the Central Board of Revenue is pleased to make the following 
rules, the same having been previously published as required 
by sub-section {!) of section 58L read with subsection (4) of 
section 59 of the said Act : — 

1. These rules may be called the Indian Income-tax (Pro- 
vident Funds Relief) (Central Board of Revenue) Rules. 

2. In these rules ‘'section^hneans a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 

3. An order according recognition to a provident fund 
shall take eitect — 

(n) in cases where the application for recognition has 
been received by the Commissioner of Income- 
tax before the 31st May 1930— on 31st March 1930. 

[h) in other cases on the last day of the month in which 
the order is made, or, at the request of the employer, 
on the last day of any later month in the same 
financial year. 
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4. An appeal under sub-section (5) of section 58B shall 
be in the following form and shall be verified in the manner 
indicated therein : — 

Form of Off eal against non-recognition of a Provident 
imd by a Commissioner of Income-tax. 

To 


The Central Board of Eevenue. 

The petition of employei{s) 

carrying on business, profession or at 

Your petitioner(s) applied to the Commissioner of Income-tax 
under section 58B of the Indian Income-tax Act, 1922, for 
the recognition of the provident fund maintained by them 
(him) for the benefit of their (his) employees. The Commis- 
sioner of Income-tax has refused recognition for the reasons 
stated in his order dated of which a copy is attached. 

Tor the reasons set out below your petitioner(s) submit(s) 
that the fund should be recognised ; and pray(s) that the 
Central Board of Revenue may be pleased to accord recogni- 
tion. 


Grounds of appeal. 

Wc 

-j the petitioners) named 

in the above petition do declare that what is stated therein 

is true to the best of -^'information and belief. 


Signature 

Address of Appellant. 

Date 

5. The accounts of a recognised provident fund shall be 
prepared at intervals of not more than twelve months. 

6. An account shall be maintained for each subscriber 
to the fund in the following form : — 



date 

Paid to employee 

Papsed to employer or to fund 

Recovery by employer. 

Contributions and Interest g , Exempt. (Not exempt ( cj 
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7. An abstract for the financial year or other applicable 
accounting period of the individual account of each employee 
participating in a recognised provident fund shall be furnished 
by the trustees to the Income-tax Officer of the area in which 
the employer conducts his business, profession or vocation, 
or to such other Income-tax Officer as the Commissioner may, 
in each case, direct, not later than the fifteenth day of June 
in each year. It shall be in the form prescribed in rule fi, bxit 
shall show only the totals of the various columns thereof for 
the financial year or other accounting period. It shall also 
give an account of any temporary withdrawals by the employee 
during the year and of the repayment thereof. 

8. The account to be made under the provisions of sub- 
section (I) of section 58 J shall show in respect of each 
employee (?) the total salary paid to the employee during the 
period of his participation in the provident fund, {n) the total 
contributions, {Hi} the total interest which has accrued thereon, 
and iiv\ so far as may be, the percentage of^ the employee's 
salary in accordancee with which contributions have been 
made by the employer and employee. 

CENTRAL BOARD OP REVENUE. 

Notification No. So, dated the 12ih July lOSlK 

In exercise of the powers conferred by sub-section ( T) of 
section 33A of the Indian Income-tax Act, 1P22 (XI of 1922), 
the Central Board of Revenue makes the following rules : — 

Rules, 

U) The Commissioner of Income-tax on receipt of an 
appeal under section 33A of the Indian Income-tax Act, 1922, 
shall, unless, in pursuance of the proviso to sub-section (3) of 
that section, the appeal is withdrawn, appoint a Beared of 
Referees consisting of not less than three and not more than 
five members chosen by him, subject to the provisions of sub- 
section (6) of that section, from a panel constituted and main- 
tained by the Central Board of Revenue. 

(2) Appointments to, and resignations or removals from, 
the panel shall be published in the Gazette of India. 

{3} The names of the members chosen by the Commis- 
sioner shall be Communicated to the appellant within one 
week of receipt of the appeal in the Commissioner’s office or 
of the decision of the Commissioner under section 33, as the 
case may be. 

{4} Within a period of 15 days from the receipt^ of the 
communication, the appellant may object, without giving any 
reasons, to the inclusion of any name or names in the Board, 

39 



610 


THE I>s"DIAN INCOME-TAX EULES 


and submit the names of not less than five members of the 
panel to whom he will not obiect. 

(o) In the event of an objection to any name, the Commis- 
sioner shall substitute a fresh name therefor, but shall not 
be bound to accept a name submitted by the appellant, and 
shall communicate it forthwith to the appellant. 

(6‘] The appellant may not subsequently object to the 
inclusion in the Board of any name submitted by himself, 

(7) The appellant shaU be allowed one further period of 
fifteen days in which to object to names not originally included 
by the Commissioner nor submitted by himself. 

(8) If the appellant has twice objected to the constitution 
of the Board proposed by the Commissioner, the Central Board 
of Eevenue shall settle the composition of the Board and the 
decision of the Central Board of Eevenue shall be final. 

(9) The time and place of the first meeting of the Board 
shall be fixed by the Commissioner after consulting the 
members. The time and place of subsequent meetings shall 
be fixed by the Board and announced to the appellant and the 
Commissioner. 

{10) The members of the Board shall elect their own 
Chairman, 

(11)^ The decision of the Board shall be the decision of 
the majority of members present. All the members present 
shall sign the report, and any member who differs from the 
others may record a dissenting minute. Should there be an 
equality of votes, the Chairman shall have a casting vote. No 
decision of the Board which is signed by less than half the 
members shall be valid. The proceedings of the Board shall 
not be invalidated merely by reason of the absence of a member 
or his failure to sign the report of the Board. 

CENTRAL BOARD OP EEVENUE. 

Notification No. 24, Income-tax, dated the 7th May 1932.— 

In exercise of the powers conferred by section 59 of the 
Indian Income-tax Act, 1922 (XI of 1922), read with paragraph 
I of Part I“A of Schedule II to the Indian Pinance (Supple- 
mentary and Extending) Act, 1931, the Central Board of 
Revenue hereby makes the following rule, the same having 
been previously published as required by sub-section {4) of 
the said section, namely : — 


Hide. 

T TT referred to in paragraph 1 of Part 

A 01 Schedule II to the Indian Finance (Supplementary and 
Extending) Act, 1931, shall be served in the following form * 
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iVbfe'ce of Demand under paragraph 1 of PnH I-A of the 

Schedule to the liidiiin Fimttro (Supplcmoitarij and 

Emending) Act, 1031. 

To 

1, You have been summarily assessed for the year 
to income-tax amounting to Rs. 
shown in the copy of the assessment form sent herewith. 

2. If you are dissatisfied with this assessment, you may 
apply to me within 30 days of the receipt of this notice for 
the cancellation or revision of the assessment. My orders 
on such application will be final, and will specify the time 
within which payment should then be made. 

3. Yoxi may, however, also submit with such application 
a return of your income under section 22 (2) of the Indian 
Income-tax Act in the form attached for the. purpose. If you 
do so, the demand now made will bo cancelled and the assess- 
ment will be made under section 23 of the Act, and subject 
to section 30 of the Act, an appeal will lie to the Assistant 
Oommissioner, 

4 If you do not present such an application (with or 
without a return) within the time specified in paragraph 2, 
you must pay the amount of Rs. on or before 

■the to the officer in charge of the Govern- 

ment Treasury or Sub-Treasury/the Agent, Imperial Bank 
of India, at For failure 

■to do so, you will be liable to a penalty not exceeding the 
amount of tax. 

5. Chalans to be presented with the amount at the time 
of payment are attached. Should you lose them, you should 
apply to the Income-tax Officer for fresh ones. 

6. On payment you will be granted a receipt. 

Income-tax Officer. 


Circle. 

Dated 193 


) 



PAET III 

MISCELLANEOUS. 

CHAPTER 1. 

Anomalies in the present Act. 

In construing a fiscal Act, the Court is not justified in 
straining the language in order to hold a subject liable to tax. 
Where the section is clear, unambiguous and unequivocal 
assessment is justified notwithstanding the hardship it may 
cause to the person assessed. Whenever the Legislature intends: 
to make an assessment or a provision, the Legislature must 
provide proper machinery and not leave it to the Court for 
extracting the appropriate machinery out of the very unsuitable 
language of the statute. 

It is stated in MaxwelFs Interpretation of Statutes that 
fiscal statutes must be interpreted strictly in favour of tlie sub- 
ject, which means that taxation without express permission of 
Legislature is not intended. All fiscal rules are to be inter- 
preted according to their plain meaning and that they must not 
be stretched by judicial interpretation. 

(A) There are so many anomalies in the present Act that a. 
word can have different interpretations and wider import. Take 
for instance the word ^assessee^ — ^it means a person by whom 
tax is payable. ^ [Sec. 2(2)]. Sections 23(1) and 23(3) speak of 
assessee^ If assessee^ means a person by whom tax is pay- 
able, then where an assessment has been made at nil under 
section 23(L or under section 23(3), the person so assessed can- 
not be strictly called an assessee at all although there is no 
dispute to the fact that there may be nil assessment under 
sections 23(1) and 23(3). 

Sections 27 and 28 speak of assessee^ and section 29 speaks- 
of the word assessee^ 

Section 30 and 33 refer to ‘assessee^ 

. thing to notice is the definition of ^assessee’ con- 

tained in section 2(2) of the Act. Here ^assessee^ means a 
person by whom income-tax is payable. Thus it is quite clear 
that the definition in terms only is applicable to a living person,. 
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the words being a person by whom income-tax is payable’ and 
not a person by whom or by whose estate income-tax is 
payable.’ 

^ Having regard to the definition of ‘assessee’ as being a 
person who is liable to pay income-tax’ the word is not ap- 
propriate to a dead man, so that if an assessment is to be made 
on a dead man, — some violence must be done to the language of 
the section.” 

When a person dies before assessment and assessment is 
made on the deceased person subsequently and tax is demanded 
from the estate of the deceased, can the heir or the adminis- 
trator be called an ‘assessee’ ? 

Section 29 runs thus : ‘'Where the I. T. O. has determined 
a sum to be payable by an assessee under section 23, or when 
an order has been passed under sub-section (2) of section 25 or 
section 28 for the payment of a penalty, the I. T. O. shall serve 
on the assessee a notice of demand in the prescribed form 
specifying the sum so payable” 

Here the word ‘assessee’ as used in the first part of that 
section must be the deceased person and it is equally clear that 
the second use of the word ‘assessee’ in the sentence, ‘the I. T. 
O. shall serve on the assessee a notice of demand’ means the 
heir or the administrator, so that one is compelled to give to 
the word ‘assessee’ different meanings in different parts of the 
same section. 

f 

Justice Beaumont remarks : “It is to be noticed that there 
is throughout the Act no reference to the decease of a person 
on whom the tax has been originally charged, and it is very 
difficult to suppose the omission to have been unintentional. 
It must have been present to the mind of the Legislature that 
whatever principles the payment of income-tax may confer, the 
privilege of immortality is not amongst them. Every person 
liable to pay tax must necessarily die and, in practically every 
case, before the last instalments have been collected, and the 
Legislature has not chosen to make any provisions expressly 
dealing with assessment of, or recovering payment from, the 
•estate of a deceased person. In order that the Government 
may succeed and the assessment made in this case may be held 
legal, I think one must do a certain amount of violence to the 
language of section 23(4) ; I think one must either do a certain 
amount of violence — should say a considerable amount of 
violence — ^to the language of section 27, or else hold that the 
privilege conferred on a living person assessed under section 
23(4) of getting the assessment set aside is not to be enjoyed by 
the estate of a deceased person — a distinction in which I can 
see no logical reason. One must also construe section 29 so as 
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to give ‘assessee’ one meaning in one place and another meaning 
in another place’\ 

Any person assessed at nil may prefer an appeal under 
section 30. But if the definition is strictly followed such a 
person is not an assesee. 

The word assessee’ should either be strictly or loosely 
interpreted. In a word, if the term ‘assessee^ is to be inter- 
preted widely to include a legal representative in section 23(4) 
it must be interpreted in the same way throughout. 

Under section 42(1) an agent is an assesse. The expression 
“agent^^ refers to an agent of non-resident. 

The incorporation of section 24B has strengthened the 
hands of the Executive by providing ‘assessment of deceased 
persons.^^ Section 24B provides inter alia that an executor, ad- 
ministrator or other legal representative of a deceased person 
shall be treated as an assessee for the purposes of an assess- 
ment on the income of a deceased person. Para 710. of the 
Instruction portion of the Income-tax Manual states : “All the 
consequences of an assessment under section 23 will, therefore, 
follow : e.g, a notice of demand can be issued to the legal 
representative u/s 29, and an appeal can be filed u/s30 or other 
relief sought by him in the circumstances and to the extent that 
similar relief could have been sought by the assessee had ho 
been alive/^ This considerably widens the scope of the term 
‘assessee/^ 

^ (B^ Take for instance the word ‘property.^ In section 9(1) 

property^ meaning house properties ‘consisting of any build- 
ings or lands appurtenant thereto of which he is the owner.^ 
The term ‘property^ occurs in sections 4(3)(l) and 6 as well. 
The word, occurs in section 25A. If one is to confine himself 
to the definition of the word ‘property^ as given in section 9, 
section 25A cannot give any wider implication although there 
it has been very loosely used so as to cover within its ambit 
landed non-agricultural properties— movable and immovable. 
In almost all cases property means ‘house property^ although it 
something more under section 25A, and under section 
4(3)(1). In the prescribed form under section 22(2) property 
means house property. When a petition under section 25 A 
P^^sp^ted before the I. T, O. he is bound to inquire whether 
the joint family property has been partitioned or not ; the 
word property^^ does not bear the restricted meaning that it 
bears in section 9 of the Act, but it includes, securities, a busi- 
ness or share in a business. 

(C) Take the word business.^ It has been defined thus : 
business includes any trade, commerce, or manufacture or any 
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adventure or concern in the nature o£ trade, commerce or manu- 
facture^ under section 2{4). 

Under section 6, heads of income cliargeable to income-tax 
are — 

(1) salaries 

(2) interest on securities 

(3) property 

(4) business 

(5) professional earnings 

(6) other sources, 

A person who deals in property must show his income 
under head ‘property^ and so on. ‘Business’ means any trade, 
commerce or manufacture, etc., and does not therefore cover 
cases coming under head ‘property^ and ‘other sources,’ Money- 
lending business comes under head ‘other sources’. 

Section 26(2) runs thus : “Where, at the time of making an 
assessment under section 23, it is found that the person canning 
on any business, profession or vocation has been succeeded in 
such capacity by another person, the assessment shall be made 
on such person succeeding as if he had been carrying on the 
business^ profession or vocation throughout the previous year, 
and as if he had received the whole of the profits for that year.” 

Thus a successor is liable for the tax of his predecessor 
only where he succeeds his predecessor in business, profession 
or vocation. Thus where A having income from house 
property is succeeded by B, the latter cannot be made liable to 
income-tax. He is only liable for ‘business, profession or 
vocation’ and nothing more. 

Advance Salarv, 

(D) Under section 7, (in notes portion of the Manual) 
it has been said that an advance of pay is not chargeable to 
income-tax, but under section 60(2) it is quite clear that an ad- 
vance of salary is assessable. 

Extension Of Time. 

(E) Under section 22(1) the return shall be furnished on or 
before the 15th of June and the Income-tax Officer may in his 
discretion extend the date in the case of any company or class 
of companies. 

(F) Under section 22(2) whenever a return is served the 
assessee is allowed at least 30 days for submission of the return 
and the assessee as a matter of course, is allowed extension of 
time for submission of the return. But as there is an express 
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provision for extension of time under section 22(1), there is no 
such corresponding provision in section 22(2). 

Incoreect Or Incomplete Eetuen Under Section 23(2). 

(G) Whenever a return is filed the I. T. O may accept the 
return and make an assessment under section 23(1). But 
usually all returns are treated as incorrect or incomplete and 
notices under sections 23(2) and 22(4) are issued. How can an 
officer treat a return incorrect or incomplete unless he has ac- 
cess to the books of accounts. This lends to the view that 
whenever a notice is served on the assessee to file a return the 
1. T. O. shall ask the assessee to file the return after examining 
his books of accounts and if that is done, an assessment under 
section 23(1) is to be made but if he does not agree and files 
return otherwise, I. T. O. is competent to declare the return 
incorrect and incomplete. This is why it has been so often 
pressed that Legislature should interfere. 

Set-Off. 

(Hj Under section 24(1) any assessee sustaining a loss 
Tinder any of the heads mentioned in section 6, is entitled to 
claim set-off against his income, profits or gains under any 
other head. Notwithstanding this express provision it is said 
that the house property figure cannot be a minus sum. 

Assessment After Partition Of A Hindu Undivided Family. 

(I) Whenever a petition under section 25A is allowed 
assessment is made on the various members and groups of 
members in accordance with the provision of section 23 ABC, 
so long undivided, apply under section 25A which is allowed. 
Assessment is made on the total income of A, B and C ; 0 
alone does not comply with the notice under section 22(4) and 
consequently an assessment is made under section 23(4). There 
is no express provision to issue separate demand notices al- 
though it is desirable to issue separate notices specifying share 
of tax of each member. 

Notice Of Demand. 

(J) Section 29 as^drafted is vague, confusing and not exhaus- 
tive. It says that ^‘the I. T. 0. shall serve on the assessee a 
notice of demand in the prescribed form specifyng the sum so 
payable^^ An assessment is made under section 23(4) which 
is subsequently set aside. At the time of assessment it is found 
that no tax can be lawfully demanded and he is entitled to a 
refund of the tax already credited. The Income-tax Officer 
issues a refund cheque and a demand notice showing the tax 
refundable, although there is no such thing as sum refundable 
in section 29 or in the prescribed notice under section 29. This 
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anomaly can easily be removed by making an insertion to that 
efiPect. 

(K) Under sections 23(2) & 22(4), it is stated in the respective 
notices that compliance is to be made at the Income-tax Office^ 
although assessments are made in places other than the Income- 
tax Office. Under section 30, the Assistant Commissioner 
hearing appeal may fix a place for the hearing of the appeal ; 
whereas there is no such provision in the Act so far as assess- 
ment by I, T. O. is concerned. Prescribed notice mentions 
‘‘Income-tax Office” as the place for compliance and the section 
does not confer any right to the I. T. O. to make an assessment 
at any other place. 

Application Of Act I'o Super-Tax. 

(L) It is stated that super-tax is not applicable to_sections 
3, 7(1), provisos to section 8, 14(2) and sections 15, 17, 18, 19, 
20, 21 and 48. Still without any legislative enactment the 
Governor General in Council under section 60 has allowed mar- 
ginal relief in super-tax cases. {Vide Notification No 12, dated 
4th April 1931). 

Let me take a specific case 5 Mr. Lahiri is found to have 
an income of Es. 30,400 in 1931-32, the income-tax payable is 
Es. 3,379-11 as. 

Super- tax on Es., 400 is ... . • • E-s* 18-12 

Deduction under Notification 

No. 12, dated 4-4-31 is ... 

Net demand — Nil 

So there cannot be any demand for super-tax under the 
said Notification up to the margin of Es. 30,708. 
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Interpretation of Statutes. 

The foregoing chapter has dealt with certain anomalies and 
inconsistencies apparent in the Act. The question now there- 
fore crops up how to interpret statutes. 

A statute is the expression of the will of legislative enact- 
ment. Indian Statute simply means an Act or Regulation of 
the Indian Legislature. It is said that Judges ‘are not res- 
ponsible for Acts passed by the Legislature."’^ Their duties are 
to expound laws and not to make laws. They are to construe 
laws as they are, they can make observations but certainly this 
does not empower them to make any alteration or amendment 
or a new innovation. 

Chief Justice Sir Barnes Peacock observes: “All that I have 
to do, is to ascertain the intention of the Legislature by the 
ordinary and legal rules of interpretation, and, having ascer- 
tained^ what that intention was, to carry it into effect It is 
said : ‘however unjust, arbitrary, or inconvenient the intention 
conveyed may be, it must receive its full effect when once the 
intention is^ plain ; it is not the province of a Court to scan its 
wisdom or its policy Its duty is not to make the law reason- 
able but to expound it as it stands according to the real sense 
of the words.'' If the words of an Act are clear, they must he 
followed, even though they lead to manifest absurdity. The 
Court has nothing to do with the question whether the Legis- 
lature has committed an absurdity, AVhen once the meaning is 
clear and plain, it is not the province of the Court to scan its 
or its policy. _ Its duty is not to make the law reason- 
able, but to expound it as it stands, according to the real sense 

n °f Lo-ndon Court 

1 B 2 1 3. 


IlfTENTIOiSr OF THE LeGISLATUEE. 

Whenever an Act or Regulation is passed, a statement of 
objects and reasons underlying the enactment is placed before 
tbe Committee. The ordinary principle of construction is to 
tind out the intention of the Legislature. “In all cases the 
object IS to_ see what IS the intention expressed by the words 
used. It IS a common knowledge that language of Act is not 
always accurate, precise and perfect. Where there is no am- 
biguity and iiossibility of double interpretation, construction 



interpretatio>’ of statutes 


CIO 


mast be according to its ordinary and natural meaning. But 
where the wordings are ambiguous and equivocal, construction 
must be on the basis of the intention of the Legislature. 

The intention of the Legislature is to be ascertained by 
ordinary legal rules of interpretation. This is possible after a 
reference to the ‘objects and reasons’ of the enactment. The 
object which the Legislature had in view is often a guide for 
interpretation. History of Legislation may be ransacked. “In 
short, when the words admit of but one meaning, a court is 
not at liberty to speculate on the intention of the Legislature 
and to construe them according to its own notion of what 
ought to have been enacted. Xothing could be more dangerous 
than to make such consideration the ground of construing an 
enactment «.e., unambiguous in itself.’^ 

“In a word, then, it is to be taken as a fundamental princi- 
ple, standing, as it were, at the threshold of the whole subject 
of interpretation, that the intention of the Legislature is invari- 
ably to be accepted and carried into effect, whatever may ^ be 
the opinion of the judicial interpretor, of its wisdom or justice. 
If the language admits of no doubt or secondary meaning, it is 
simply to be obeyed, without more. If it admits of more than 
one construction, the true meaning is to be sought, not on the 
wide sea of surmise and speculation but from such conjectures 
as are drawn from the words alone or something contend in 
them ” 

Headings of Chapter. 

Where the wording of an Act admits of any reasonable 
doubt, the heading of the chapter may be looked into for proper 
interpretation. It has been said that no reference is permissible 
to heading of chapter as part of an Act except where the Act 
specifically states that the Act must be divided into heads. But 
this view has not been accepted. 

Heading of a chapter may be referred to for proper inter- 
pretation of any section provided it does^ not clash^ with the 
plain language of the section or where the intention ol the legis- 
lature is quite clear. “The title, though it has been occasionally 
referred to as aiding iu the construction of an Act, is certainly 
no part of the law and instructions ought not to be taken into 
consideration at all.’^ 

Marginal Notes. 

Under the English Law, marginal notes^ of any section do 
not construe the section or cannot be considered as part of the 
section for the purpose of interpretation. The view ot the 
English Law has beeen adopted in the case of >V illiam Hastie. 
Chief Justice Stred observed : “ even if this marginal ad- 
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dition was a correct reading of the section with which it is 
printed, it has no legal authority/^ and is in fact no part of the 
Act. It is only useful in assisting the reading of this parti- 
cular section with which it is printed, if that section is open to 

any doubt as to its true meaning On the other hand nothing 

can be more reasonable than to allow such marginal additions 
to clear up the text of the written law, when such text was in 
any respect ambiguous.” In Claydon v. Q7'een (1868) 37 L. J. 
C. P. 256, it has been held that marginal notes cannot be used 
in construing Acts of Parliament. In Balraj Eamcar v. Jagat 
Pal Sinha, 26 All 393, it has been held : “It is well settled that 
marginal notes to the section of an Act of Parliament cannot be 
referred to for the purpose of construing the Act. The con- 
trary opinion originated in a mistake and it has been exploded 
long ago. There seems to be no reason for giving the marginal 
notes of an Indian statute any greater authority than the mar- 
ginal notes of an English Act of Parliament. Justice King is 
of opinion that in India marginal notes can properly be regard- 
ed as giving a contemporanea expositio of a meaning of the 
section when the language of the section is obscure and 
ambiguous.” 

But it is submitted that where there is no ambiguity in the 
text reference to marginal notes for proper interpretation is 
justified. 


Schedule op Acts 

Schedule of Acts contains enactments, prescribed rules and 
forms which should be considered as part of the enacted portion 
of the Act. These forms are said to be ‘statutory forms^ as 
opposed to forms contained in Rules framed by authorities 
empowered by the Act to do so. 

In the interpretation of Acts the elementary principle of 
law is to give full effect to every word. In treating a parti- 
cular case as an exception to the general rule, the observation 
of Mr. Justice Spankie may be a guide : “When the language 
of an Act is free from doubt, it best declares without more 
language the intention of the lawgivers and is decisive of it. 
The Legislature in such a case must be intended to mean what 
is plainly expressed and consequently there is no room for 
construction. This is the rule, and a safe one. Where the 
language is clear and plain, to say that it is surplusage is to 
suggest that the Legislature did not know its own meaning and 
purpose.” 

It is elementary principle of rule of construction that the 
definitions contained in an Act are to be applied only when 
there is nothing repugnant in the subject or context. 
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Same constructioa to be given to some words in an Act : — 

Whenever a word occurs more than once in the same Act 
one must give it the same meaning throughout the Act, unless 
some definition in the Act or the context shows that the Legis- 
lature used the word in different senses. has been justly 
remarked that, when precision is required, no safer rule can he 
followed than always to call the same thing by the same name. 
It is, at all events, reasonable to presume that the same mean 
ing is intended for the same expression if every part of an 
Act. Accordingly, in ascertaining the meaning of an Act, 
though the proper course would seem to be to ascertain that 
meaning if possible from a consideration of the section itself, 
yet, if the meaning cannot be so ascertained, then on the prin- 
ciple, that, as a general rule a word is to be considered as used 
throughout an Act in the same sense, other sections may be 
looked at to fix the sense in which the w^ox'd is there used.” 

Justice Eernal observes : “It is an ordinaiw canon of con- 
struction that, whenever a particular word is used, having in 
an Act a defined meaning, and is used afterwards in the Act, 
the same meaning shall be given to it all through, unless from 
the context or otherwise, the word, when elsewhere used, 
appears to have been used in a different sense from that in 
which it was formerly used.^’ 

“In Domat^s Civil Law, it is said that two classes of cases 
occur in which it is necessary to interpret the laws. One, when 
we find in a law some obscurity, ambiguity or other defect of 
expression, for in this case it is necessary to interpret the law 
in order to discover its true meaning. And this kind of inter- 
pretation is limited to the expression that it may be known 
what the law says. The other is, when it happens that the 
sense of a law, how clear soever it may appear in the words, 
would lead us to false consequences and to decisions that would 
be unjust, if the laws were indiffercc^ly applied to everything 
that is contained with this expression.” 

It is thus clear that when the section admits of ambiguity 
and the intention of Legislature is not clear, it becomes neces- 
sary to consider which of the two constructions is reasouable- 

But the intention of the Legislature can only be discovered 
from the term used and Courts are not competent to speculate 
upon the existence of any intention not consistent with the 
plain and obvious meaning of such terms. Construction of 
statute must be made from what appears to have been the inten- 
tion of the Legislature but intention must be used from the 
words used and not from any general inferences to be drawn 
from the nature of the objects. 
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Justice Jervis remarks : “I£ the precise words used are plain 
and unambiguous, in our judgement, we are bound to construe 
them in their ordinary sense, even though it does lead, in our 
view of the case, to an absurdity or manifest injustice. Words 
may be modified or varied where their import is doubtful or 
obscure. But we assume the functions of Legislators whore 
we depart from the ordinary meaning of the precise words used 
merely because we see, or fancy an absurdity or manifest in- 
justice from an adherence to their literal meaning. Court 
cannot refuse to give effect to a clearly expressed statute because 
it may lead to hardship. Where the wording of an Act is plain 
and unambiguous, question of hardship should not influence 
the Judges.^^ Mr. Kempe observes: “A sense of the possible 
injustice of an interpretation ought not to induce judges to do 
violen<ie to well settled rules of construction, but it may pro- 
perly lead to the selection of one rather than the other of two 
possible interpretations. Whenever the language of the legis- 
lature admits of two constructions and if construed in one way 
would lead to obvious injustice, the Courts act upon the view 
that such a result could not have been intended unless the 
intention had been manifested in express word.^^ 

“I take it, we are bound to construe the section according 
to the plain meaning of the language used, unless we can find 
either in the section itself or in any other part of the statute, 
anything that will either modify or qualify or alter the statu- 
tory language even if the result of such construction lead to 
anomalies or be productive even of absurdity 

“The construction of the Act must be taken from the bare 
words of the Act, We cannot fish out what possibly may have 
been the intention of the Legislature, we cannot aid the legis- 
lature's defective phrasing of the statute, we cannot add, and 
mend, and, by construction make up deficiencies which are 
left there. If the Legislature did intend that which it has 
not expressed clearly, much more, if the Legislature intended 
something very different, if the Legislature intended something 
pretty nearly the opposite of what is said, it is not for judges 
to invent something which they do not meet with in the words 
of the text ; it is not for them to supply a meaning, for, in 
reality, it would be supplying it ; the true meaning in this case 
is, to take the words as the Legislature have given them, and 
to take the meaning which the words given naturally imply, 
unless where the construction of this word is, either by the 
preamble or by the context of the words in question, controlled 
or altered and therefore if any other meaning was intended 
than that which the word purports plainly to import, then let 
another Act supply that meaning, and supply the defect in the 
previous.” 
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Beneficial Constructiox. 

It is the general rule of construction that whore the lan- 
guage of a statute is clear and unambiguous, Judges are bound 
to follow the languages and not regard the anomalies it may 
produce and intention of the legislature must be determined 
"‘from the words used, and not from any general inferences to 
be drawn from the nature of the objects dealt with by the 
statute." 

Mr. Kempe remarks: '‘It is said to be the duty of the judges 
to make such construction of a statute as shall suppress the 
mischief and advance the remedy. Even when th<i usual 
meaning of the language falls short of the whole object of the 
legislature, a more extended meaning may be attributed to it, 
if fairly susceptible of it. If there are circumstances in the 
Act showing that words are used in the larger sense than the 
ordinary meaning, that sense must be given to them." 

It is hardly necessary to remind the reader that beneficial 
construction is not to be strained so as to include cases plainly 
omitted from the natural meaning of the words. For instance, 
an Act which requires the public houses shall be closed at 
certain hours on Sundays, cannot be construed as extending to 
Christmas day. 

“The effect of the rule of strict construction might almost 
be summed up in the remark, that where an equivocal word or 
ambiguous sentence leaves a reasonable doubt of its meaning 
which the canons of interpretation fail to solve, the benefit of 
the doubt should be given to the subject, against the legislature 
which has failed to explain itself." 

Anom:alies in an Act. 

“It is a rule that every attempt should be made to avoid 
inconsistency of meaning. When judges have to construe an 
Act of the legislature it is their duty so to construe it, if it be 
possible, as to make the provisions of the Act consistent with 
each other, to give efiFect, not to their own ideas as to what 
ought to be the law, but to the expressed intention of the 
Legislature." 

Fiscal Statute, 

All the fiscal statutes must be construed strictly. “A duty 
or tax cannot be imposed except by clear and distinct words, 
and the Act which imposes a tax or charge upon the subject 
cannot be extended by implication. If the expressed words 
of the enactment do not warrant or necessitate a demand of 
duty or charge, it is not competent to a Court^ of law in con- 
struing such enactment, to extend it, or to give the 'word a 
meaning beyond their strict and literal signification, so as to 
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include any case which may reasonably come within the spirit 
of the enactment/^ 

All fiscal statutes should be interpreted in a manner most 
favourable to the subject, provided when the meaning of the 
enactment is doubtful. The principal of all fiscal legislation 
in this : *Tf the person sought to be taxed comes within the 
letter of the law he must be taxed, however great the hardship 
may appear to the judicial mind to be. On the other hand, 
if the Crown seeldng to recover the tax cannot bring the 
subject within the letter of the law, the subject is free however 
apparently within the spirit of the law the case might other- 
wise appear to be. In other words if there be ambiguity in 
any statute, what is called an equitable construction is not 
admissible in a taxing statute where you can simply adhere 
to the words of the statute. 

“If there is a doubt in the matter, we are bound to decide 
in favour of the applicant as the subject cannot be taxed except 
by clear language.^^ 

“Statutes which impose pecuniary burdens, also, are subject 
to the rules of construction. It is a well settled rule of law 
that all charges upon the subject must be imposed by clear and 
unambiguous language, because in some degree they operate 
as penalty. The subject is not to be taxed unless the language 
of the statute clearly imposes the obligation. A construction, 
for example, which would have the eiTect of making a person 
liable to pay the same tax twice in respect of the same subject 
matter, would not be adopted unless the words were very clear 
and precise to the effect. In a case of reasonable doubt the 
construction most beneficial to the subject is to be adopted. 
Thus, in estimating a bank manager's ‘total income from all 
sources' for the purpose of ascertaining whether he is entitled 
to partial relief from income-tax, the yearly value of his free 
residence in the bank premises, where he resides is not to be 
taken into account as ‘income"'. 

Rule Makhtg Power, 

“It is a recognised principle of law that rules made in pur- 
suance of a delegated authority to that effect must be consistent 
with the statute under which they came to be made. The 
authority is given to the end that the provisions of the statute 
may be better carried into effect and not with the view of 
neutralising or contradicting those provisions." 

The principle of strict construction is applicable to enact- 
ments granting power. “However high the authority may be, 
when a special statutory power is exercised, the person must 
take care to bring himself within the terms of the statute." 

Mr. Kempe remarks: “Rules made under an Act which 
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prescribes that they shall he led before Parliament for 40 days 
during which period they may be annulled by a resolution of 
either House, but that even not so annulled they are to bo of 
the same effect as if contained in the Act, and are to be judi- 
cially noticed, must be treated for all purposes of construction 
or obligation or otherwise, exactly as if they were in the Act. 
If there is a conflict between one of these rules and a section 
of the Act, it must be dealt with in the same spirit as a conflict 
between two sections of the Act should be dealt with. If 
reconciliation is impossible, the subordinate provision must 
give way, and probably the rule would be treated as subordi- 
nate to the section.” 



CHAPTER III 


Stamps and Court-fees in Income-tax Proceedings. 

Affidavits. 

The proceeding before an Income-tax Officer is not a 
‘judicial proceeding^ except under section 37 of the Income-tax 
Act. The assessee cannot escape stamp duty on the ground 
that Income-tax Officer is not a Court. The Indian Court-Fees 
Act lays down that all judicial affidavits must bear a court-fee 
of rupee one, while non-judicial affidavits require a court-fee 
of rupees 2 only. By non- judicial affidavit is meant those 
affidavits which are presented before any Court. Income-tax 
Officer is not a Court and in an affidavit filed before him court- 
fees of rupees 2 are essential ; the affidavit in question may be 
sworn before any officer having powers to administer oath. 

Verified statement — under the Indian Income-tax Act, a 
verified statement is as good as an affidavit when assessee 
denies existence of any source of business, the onus is on the 
dept, to prove that the assessee has got business. 

Who Caist Apply For Copies. 

An assessee alone is competent to apply for copies of assess- 
ment proceedings, etc. The word ‘assessee^ has been very 
loosely used and it includes all persons against whom notice 
under section 22 has been served. All the partners of a firm 
are assessees, no matter to whom the notice is served and 
addressed. All adult members are assessees in a join Hindu 
family. Thus there cannot be any objection in granting copies 
to such persons who are assessees. In Civil and Criminal 
Courts, persons other than parties to the suit, are allowed copies 
but under section 54 of the Income-tax Act, such copies cannot 
be granted to persons other than assessee, as the records are 
confidential. 


Agent If Can Apply Foe Copies. 

An agent is competent to apply for copy, if he is so autho- 
rised, but the application for copy must bear a court-fee of 2 
annas. {Basantalal Eanxidas 13 P. L. T. 437 ; 136 I. C. 342). 

Procedure For Obtaining Copies. 

Whenever an assessee applies for certified copies of an 
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order, he must affix a court-fee stamp of 2 annas in the petition 
and a blank demy with a court-fee stamp of 12 annas for 
certification. The assessee must fiirnisli the office with all 
necesspy papers for writing out the order and he must pny the 
prescribed searching and copy fees. There is no prescrihni 
form for copy. 

Computation Of The Period Op Limitation. 

In computing the period^ of Limitation, the general 
practice is to count the period requisite for copies from the 
date of the application for the copy and not from the date of 
the deposit of folios, etc. 

Copies Of Assessment Order Under Sec. 13(4). 

As a matter of practice the Income-tax authorities do not 
allow verbatim copy of assessment order under section 23(4). 
The assessee is only furnished with a portion of the order show- 
ing that assessment has been made ex parte for failure to 
comply with the requisition. The portion dealing how the 
officer arrives at the taxable figure and the basis of his assess- 
ment, is not allowed. This is arbitrary and unwarranted. 

Copy Of Assessment Order For Personal Use. 

An assessee is entitled to have copies of assessment orders 
free of charge. But the petition must bear court-fee worth 
annas 2. Copying fees and searching fees cannot be charged 
if copies are prayed for within the assessment year, otherwise 
such fees are payable. Assessees cannot claim more than one 
copy for personal use, free of costs. Where an assessment 
under section 34 is completed in 1931-32, the assessee is en- 
titled to have a copy free. Copy of appellate orders are also 
supplied free, for personal use and no application is necessary 
as it is customary to furnish assessee with a copy of the 
appellate order, when judgment is delivered. Where an assessee 
has got branch business, he can apply for branch income 
report from the I. T. O of the Principal place of business. 
Where branch income report is referred to in the assessment 
order by the assessing I. T. O. a copy of it should be granted 
to an assessee free of charge on application. Xo separate copy 
can be granted where the substance of the report forms a part 
of the assessment order. An assessee is also entitled to a copy 
of depreciation allowance granted to him on application on his 
depositing copying and searching fees. 

Urgent Fees. 

There is a practice of granting copy on the day the petition 
is filed, provided in addition to other fees an extra fee of rupee 
one is credited to Treasury for the purpose and the application 
is marked urgenP. 
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Copies by Post. 

An assesses can apply for copies by post and may ask ^ for 
transmission by post provided transmission fees are deposited 
in Treasury. When a copy is applied for and sent by post in 
accordance with the rules for the supply of copies through 
post, the period intervening between the computation and the 
despatch of copies should be included in the time requisite for 
obtaining copies. That is the time to be allowed for getting 
copies should he calculated from the date of application up to 
the date when copies are despatched and not up to the date 
when copies are ready for delivery — Allah Bahash v. Municipal 
Coimmtte^ 92 1. C. 819. 

Vakalatnama. 

Vakalatnama must bear a conrt-fee stamp of one rupee. 
Court-Fees in Appeal. 

In all appeals under sections 31, 32 or 33A court-fees worth 
8 annas must be affixed on the memorandum of appeal, but no 
court-fee can be charged when presenting a petition under 
section 33 or section 27 of the Act. Similarly court-fees are 
not chargeable for any petition filed before the Income-tax 
authorities. In case of refund, an assessee cannot be asked to 
affix court-fees on the petition praying for refund. 

Orders Op Assessment, 

When an assessment order has been passed under section 
23, any assessee who applies to the Income-tax Officer for a 
copy of the order must be supplied by the Income-tax Officer 
with a copy, free of charge, subject to the following condi- 
tions : — 

(i) That not more than one copy of an assessment order 
should be supplied free, and (ii) that a copy of assessment 
order of a year previous to that in which it was passed should 
not be supplied free of charge unless the applicant satisfies the 
Income-tax Officer that it is required for his use in some 
proceedings which are pending under the Indian Income-tax 
Act, 1922 with reference to the particular assessment covered 
by the order aud which are not time-barred. 

Proposed representation to higher authority which are not 
covered by any provision of the Act will not be regarded as 
proceedings pending under the Act (1. T. M.). 

But are not all partners of a firm separately entitled to 
have a copy of assessment order free of charge ? 

Court fees in reference u/s 66— -As no mention of Court 
fees, payable on a reference u/s 66 is to be found in schedules 
1 and 2, Court fees Act, section 4 of that Act does not apply 
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to documerits produced ia a reference to High. Court U/ s 66 
and therefore no Court fee is chargeable on such documents 
— [In re : Khemchaml Ramdas A, I. E. 1933 Sindh IIS). 

Liability of instruments presented to or issued by Income-tax 
authorities to Stamp-duty ami Court-Fees. 

Exemption {b) to Article 4, Schedule I, Indian 
Stamp Act, 1899, does not apply to an afiSdavit required for 
the immediate purpose of being filed or used in any Income-tax 
proceedings or before the Income-tax Officer or the Assistant 
Commissioner or the Commissioner, because none of these 
officers is a ‘Courts 

Copies or Extracts. — Under Article 24, Schedule I, ihvU all 
copies or extracts certified to be true copies or extracts by 
officers in the Income-tax Department are liable to stamp duty 
if under the law they are not chargeable with court fees. 

Poicers of Attorney [Authorisation Letters). — A bare letter 
of authorisation, ie.^ a written statement by an assessee that a 
certain person appears on his behalf, does not require to be 
stamped as a “power of attorney". A ‘‘power of attorney" is a 
document which renders it safe for a third person to treat the 
agent as though he were the principal. Whether a document 
that is more than a bare letter of authorisation, does, in fact, 
entitle the agent to bind the principal is a matter of fact that 
can only be decided with reference to the facts of each case. 
If it is a ‘ power of attorney" it is liable to stamp duty. The 
power of attorney should be stamped as an authority to act in 
a single transaction [Article 48(c) of Schedule I]. There is, 
however, nothing to prevent an Income-tax Officer granting 
permission to a representative to appear without acting on 
behalf of an assessee, i.e., merely to produce or explain 
accounts, etc. 

Orders— Copies of. --Under Schedule I, Article 6, of the 
Court-fees Act, 1870, every copy of an order passed by an 
officer in the Income-tax Department in respect of any 
proceedings under the Act is chargeable with Court fees. 

Under Article 9 of the same schedule, every copy of an 
Income-tax proceeding or order (not otherwise provided for by 
the Court-fees Act) or copy of any account, statement, report 
or the like taken out of an office in the Income-tax Depart- 
ment is liable to Court-fees. 

Article 6 of Schedule I of the Court-fees Act applies to 
quasi-judicial orders, assessment orders including orders 
enhancing assessments, orders under section 27, orders impo- 
sing penalties under section 25{2) and section 28(J) and all 
appellate and revisional orders generally ; and Article 9 to 
other orders. 
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Under paragraph 76, a copy of the assessment order passed 
under section 23 is supplied free of copying charges by the 
Income-tax Officer on an application by an assessee subject to 
certain conditions. Such a copy is also free of Court-fee under 
item 9 of Government of India Notification No. 4650, dated 
10th September 1899, if for the assessee^s private use. But if 
a copy of the assessment order is filed as an exhibit in support 
of an appeal, etc., it must be stamped with the proper court-fee 
stamp. The position is the same in respect of copies of appel- 
late orders under section 31. 

Petitions— Applications, — Under Article 1 of Schedule ♦ 11 
of the Court Fees Act, 1870, every application or petition 
presented to “any executive officer (which includes any officer 
in the Income-tax Department) for the purpose of obtaining 
a copy or translation of any order passed by such officer or 
any other document on record in such office is chargeable with 
Court-fees. 

Under Article 1 (c) of the same Schedule an application or 
petition presented to the Central Board of Revenue is charge- 
able with Court-fee. 

WaJcalatnama.-'lJnder Article 10 (a) and (c) of the same 
schedule, a Mukhtharnama or Wakalatnama presented for the 
conduct of any one case to an officer in the Income-tax Depart- 
ment or the Central Board of Revenue is chargeable with 
Court-fee. 

Appeal — Memoranchim of, — Under Article 11 {a) and (6) a 
memorandum of appeal presented to an officer in the Income- 
tax Department is chargeable with court-fee. 

Befunds. — ’Applications for refunds under section 48 of the 
Indian Income-tax Act are exempt from payment of Court-fees, 
under clause (xx) of section 19 of the Court-fees Act. 

Court-fees — Gomputatmi of. — ^In all those cases where the 
Court-fee is ad valorem the monetary value for the purpose of 
determining the court-fee is the amount of tax or penalty levied 
by the Income-tax Officer. 

Bates of duties. — Stamp duties and court-fees vary from 
province to province. As regards the details of the rates, 
reference should be made to the various stamps and court-fees 
Amendment Acts in the different provinces which have been 
passed in recent years. 
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CHAPTER IV. 

Mathematical Calculations. 

SoiiE Income-tax FoR.\ruLAE. 

In income-tax calciiiations some problems occasionally 
present themselves in the solution of which mathematics of an 
order higher than the four simple operations is involved. 

The following formulae may be found useful in solving 
those problems. 

1. Gross amount of salary where tax on salary is a per- 
quisite. Where an employer agrees by contract to bear what- 
ever tax becomes due on the salary paid to an employee such 
tax becomes perquisite and taxable, and the series continues 
till the amounts become negligible. 

If S = salary actually drawn by the employee, 

G= gross salary (including the perquisite) taxable undet 
section 7. 
t =* tax on G, 

r —rate of tax per Rupee, applicable to S (expressed as s 
fraction) then 

G—S (l + r+r^+r^ -i- )— 

t =Sr(l-4-r4-r2 + r® + 

The following values of 'a^id f various rates are help 
J- r 1 r 

ful in calculating G and t in respect of di:fferent salaries, — 


rate 

1 — r 

r 

l-r’ 

rate 

1 r 

1-r’l-r 



- . 192 

6 pies 

5 

187' 

16- 

T2 1 

11 11 



ft 32 

® 31 

1 

31 


IS 

32 

29 

3 

29 

9 ^ 

^ 61 

3 

61 


19 

192 

173 

19 

173 

10 ^ 

5 

91 


23 

192 

169 

23 

169 

12 ^ 

^ 15 

1 

15 


25 

192 

167 

25 

167 

15 ^ 

59 

5 

59 


26 

96 

83 

13 

83 
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^S^employee drawing Es. 24,000 a year (taxable @ 19 pies) 
under the said coutracfc has aa assessable salary income of 
Es. 24,000 X |H=Rs. 26,636 and the tax amounts to Rs. 2,636. 
These figures are also obtained as below : 

Rs. 24,000 as salary bears a tax of Rs. 2,375 at 19 p. 
again, Rs. 2,375 as perquisite „ „ 235/1 

„ Rs.23o/l „ „ „ 23/5 

„ Rs. 23/5 „ » .. 2/5 

,5 Rs. 2/5 „ « »> 

and so on 


Salary Rs. 26,635/11 _ Tax Rs. 2,635/14 

the values approximating to the above figures. 


Note — 

When the rate for gross salary is higher than the rate for 
S and section 17 applies, the calculation becomes complicated. 

2. Income of Dwelling House. 

If O mother incomes, excluding the dwelling house income 
(but including the income from other properties) 

total of admissible deductions on account of dwelling 
house, under section 9(1) {iv), (v), 

Y=bom fide annual value of dwelling house 

then (i) where V < or =*/‘r (0-D) and f V not <D 

the dwelling house income— i V — D. 

(ii) where V > (0-D) and tV 0 not < D 

The dwelling house iacome=TV (0-12 D). 

This income will in general be a mixed fraction ; so the 
nearest whole number is to be taken. 

Examples : — 

(a) In an assessment the business income is Rs. 5,200 
and income from other properties is Rs. 1,800 
so O = Rs. 7,000 

D or admissible deductions = Rs. 1251 for dwelling 
and V or bona fide annual value =Es. 3200 J house. 

Here -is (7000-125) = 750 and V or 320 is less than 750 so 
formula under (i) applies here which gives dwelling 
house income =fx 320-125 = Rs. 142 
and the assessment would be as below 


Business Es. 5,200 

Property (1800+142)- R^. 1,942 

Total income Es. 7,142 

(i) If y exceeds 750 and is, say, 800 and the other values 
are the same as above, formula under (ii) applies 
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and dwelling house income = tV (7000 — 12x 125) 
= Rs. 500 and the assessment would be as below 
Business Rs. 5,200 

Property (1800 -h 500)= 2,300 

Total income Rs. 7,500 

It is to be seen that 10% of total income is Rs. 750 '- from 
which are to be deducted i x 750 or Rs. 125 and other deduc- 
tions Rs. 125 leaving net income Rs. 500. 


(c) If 0 = 

Rs. 

7,000 

D = 

Rs. 

267 

V = 

Rs. 

320 


dwelling house iacome=f x 320—267=0 

If D were more than V the income would be negative, but 
according to section 9(2) the income should be taken at zero. 

id) If O = Rs. 7,000 

D = Rs. 584 

V = Rs. SOO 

dwelling house income = tV (7,000-7008) = 0 

If D were more than tV ^ 0 the income would be negative, 
but according to section 9(2) the income should be taken 
at zero. 


Gross Taxable Dividend. 

Some companies pay tax not on their entire income which 
is distributed later on as dividend but on only certain portion 
of it, because interest on securities has been fully taxed and 
agricultural income is exempt. The net dividend received by 
a shareholder of any such company represents the difterence 
between the gross dividend and the tax at maximum rate on 
the taxable portion of gross dividend. 

If D = amount of dividend income to be included in the 
total income of the shareholder-assessee. 

G = gross dividend on which abatement of tax, if an^ , is 
to be allowed. 

= Qet dividend actually received by the shareholder- 
assessee and shown in the dividend warrant, 

X = percentage of taxable income of the company to 
its entire income, 

y = percentage of agricultural income of the company 
to its entire income, 

r = rate of tax per rupee for company (expressed as a 
fraction) at the time of declaration of dividend* 

^ “ 1-Xr 


then 
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0 


NX 


and tax deducted = Gf^r, 


l-Xr 

Special cases — 

(i) Where agricultural income is nil, y = 0 
N ^ „ NX 


and D 


and G- 


l-Xr ^ l-Xr 
{ii) Where agricultural income is 60’/o and x = 4f)’/o 
N 


D =; 


and Gr is also the same. 


2.54-r 

{iii) Where y = 0 and x ~ 100*/t> = 1 

B.a = X. 

Examples — 

(o)IfN= Es.7, 200 

X = 66.6'l. = 2/3 

y = 10“/o = 1/10 

r = 18 pies per Re = 

then D = Rs. = Rs. 6,912. 

G = Rs. f X = Rs. 6, 120 

tax deducted = Gr = Rs. ^ ^x 5120 = 480 
Entire dividend = N + tax deducted = Rs. 7,200 + 480 
Rs. 7,680 

and is composed of agricultural income lO*!. = Rs. 768 
taxable non-agricultural dividend 66.6';» •= Rs. 5,120 
non-taxed balance (non-agricultural) = Rs. 1,792 


Rs. 7,680 


(6) If N = Rs, 2,652 
X = 80% = 4 

y = 0 

r = 19 pies per Re = 

9Rf'>9 

then D = Rs. ,9 = Rs. 2,880 

G = Rs. is = Rs. 2,304. 

tax deducted = Gr = Rs x 2304 = Rs. 228. 
Entire dividend = Rs. (2.652 + 228) = Rs. 2,880 
G = SO*;, of Rs. 2880 = Rs. 2,304. 

(c) If N = Rs. 865 
X = 100*;. = 1 
T = 0 
r = 

then D = G = Rs. 

1-192 


= Rs. 960. 
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(d) An assessee received Rs. 5,750 as dividend from a company 
5“/o of whose income was from, a^jricuitural sources and only &)% 
was taxable, the balance bein^ non-taxable. Here 

N ~ Rs. 5.750 

X = 60% 


y = o"io 
r = 26 pies and 25% 
the Re. 


surcharp^e 


32-i' pies in 




100^192 
5750 x 60 

/i A* 

A ■ 100 192j 


= Rs. 3,840 


nPflv /Ipdn/^f'prl — "Rci 

Entire dividend = N4- tax deducted = 5750+ 6o0=6,#>0 

and is composed of agricultural income = B20 
non-taxable = 2240 

Taxable ~ 3840 


Rs. 6.400 

4. Amount of Compound Interest 
If C= capital lent out 

r=rate of interest per Re. per annum (expressed as a 
fraction) 

t=the number of times the interest is added to capital in 
a year 

y= years during which the loan remains in force 
I = accrued interest 

then I == — I] 

Examples — 

(a) Rs. 500 lent at 18®b per annum, interest added to 
capital every six months, will yield in 3^- years 
interest = Rs. 500 [ (1 -f tVu x - — 1 j 
== Rs. 500 X (1.09)"- Rs. 500. 

the value of the first term may be conveniently obtained with 
the help of logarithm tables ; 

thus, let E = 500 X (1.09)" 

log F = log 500 + 7 log 1.09 

= 2.6990 + 7 X .0374 
= 2.6990 4- .2618 

- 2.9608 

- 913. 5 
= Rs. 413/8. 


and interest 
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(&) Rs. 200 lent -at 15% per annum, interest added to 
capital every year, will yield in 3 years 
interest = Rs. 200 [(1+ iW)*^“l] 


= Es. 200 
= Es. 200 


( 1153 - 1003 ) 

( 1003 ) 

15x34725 


1003 
= Rs. 104 175 


ic) In the particular case of continuous compound in- 
terest, t should be taken as approaching infinity and 

I = C (e^l) where e = Naperian base 


Rs. 1,000 lent at 12% per annum ; interest added to 
capital continuously, will yield in 5 years interest 
= Rs. 1,000 (e®-!) 

== Rs. 1,000 X.822 
= Rs. 822/- 


5. Range for marginal relief under section 17. 

If L a limit of income where a higher rate of tax 
begins 

r — rate of tax per Re. for lower incomes 7 expressed 
R — rate of tax per Re. for higher incomes 5 as fractions. 
X= range of income exceeding L. 

then X = 

the result will in general be a mixed fraction of which only the 
integral portion is to be taken. The following table gives the 
ranges for different rates — 


L 

lower 

rates ^ 

higher 

range for Sec. 17 


2,000 

0 pies 

5 pies 

52 

2,000 

2,052 


0 

6 

64 

2,000 

2,064 

5,000 

5 

6 

25 

5,000 

5,025 


6 

9 

81 

5,000 

5,081 

10,000 

6 

9 

162 

10,000 

10,162 

>3 

9 

12 

166 

10,000 

10,166 

15,000 

9 

10 

81 

15,000 

15,<i81 

33 

12 

16 

340 

15,000 

15,340 

20,000 

9 

12 

332 

20,000 

20,332 

33 

16 

19 

346 

20,000 

20,346 

30,000 

12 

15 

507 

30,000 

30,507 

3 , 

19 

23 

709 

30,000 

30,709 

40,000 

15 

18 

688 

40,000 

40,688 


23 

25 

4T8 

40,000 

40,478 
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la cases where the total income includes an amount exempted 
from tax, the relief under Section 11 k XECESS ARY only 
when 

(L-E) (P-p)”-X (l92-p)4-p>192 
where L — the limit where higher rate begins 
X == excess of total income above L 
E = amount exempted from tax 
P “ pies of tax for L 
p == pies of tax for incomes below L. 


Examples — 

(a) 

(b) 

M 

fd) 

L 

5,000 

15,000 

20,000 

30,000 

X 

60 

150 

290 

617 

E 

1,215 

2,000 

3,500 

8,000 

P 

9 pies 

16 

19 

23 

P 

6 

12 

16 

19 


aSble} 

(a) Testing value or (L— E) (P— p)— X (192— p)+p 
-2,785x3-60x186+6 

— 201 which is greater than 192 
so relief is necessary, for 

tax without relief — Rs. (5,060 — 1215) ® 9 pies — Rs. 180/ i 
tax with relief - Rs. (4,999-1215)^ @ 6 pies + Rs 61 
= Es. 179/4, which is less. 

(b) Testing value = 13,000 x 4 — 150 x 180 + 12 

= 25012, which is greater than 192 
so relief is necessary, for 

tax without relief = Es, (15,150 — 2,000) @ 16 pies 
-Rs. 1,095/13 

tax with relief — Rs. (14,999—2,000) @ 12 pies+ Rs. 151 
— Rs. 963/7 which is less. 

(c) Testing value — 16500 x 3—290 x 176+16 

= — 1524, which is less than 192 
so relief is unnecessary, for 

tax without relief == Rs. (20,290—3,500) ® 19 pies 

- Es. 1661/8 , ...... 

tax with relief — Es. (19,999 — 3,500) ® 16 pies + Rs. -91 
= Es. 1,665 14 which is greater, 
id] Testing value - 22000 x 4-617 x 173 + 19 
— —18722, which is less than 192 
so relief is unnecessary, for 

tax without relief - Rs. (30,617-8,000) ® 23 pies - 


JLLa. — , • VC// 

tax with relief = Rs. (29,999-800) ® 19 pies 
= Rs. 2795, which is greater. 


Rs. CIS 
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CHAPTER V. 

Appellate Forms, Model Forms of Appeal, Review 
and Petitions. 

Rule 21 prescribes that “an appeal under section 30 shall, 
in the case of an appeal against a refusal of an LT.O. to make 
a fresh assessment under section 27, be in form A ; in the case 
of an appeal against an order of an 1. T. O. under si ction 25 
(2) in form C ; in the case of an appeal against an order ot’ an 
I, T. O. under section 28 in form D and in other cases in 
form 


FORM A. 

Form of appeal against an order refusing to re-open an 
assessment tinder section 27. 

To 

The Assistant Commissioner of 

The clay of 19 

The petition of of sheweth as 

follows : — 

1. Under the Indian Income-tax Act, 1922, your petitioner 

bas been assessed on the sum of Rs. for the year 

commencing the 1st day of April 19 . 

2. Your petitioner was prevented by sufficient cause from 
making the return required by section 22 or did not receive 
the notice issued under sub-section (4) of section 22, or sub- 
section (2) of section 23, or had not a reasonable opportunity 
to comply or was prevented by sufficient cause from complying 
with the terms of the notice under sub-section (4) of section 
22 or sub-section (2) of section 23, as more particularly specified 
in the statement attached. 

3. Your petitioner therefore presented a petition to the 

Income-tax Officer under section 27, requesting him to cancel 
the assessment. This petition the Income-tax Officer by his 
order dated of which a copy is attached, 

has rejected. 

4. Your petitioner therefore requests that the order of 
the Income-tax Officer may be set aside and that he may be 
directed to make a fresh assessment in accordance with the law. 

{Signed) 
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Statement of Facts. 

Form of verification. 

I. , the petitioner, named in the 

above petition, do declare that what is stated therein and in 
the above statement of facts is true to the best of my infor- 
mation and belief. 

{Signed) 

I. T. 73. 


FORM B. 


Form of appeal against assessment to Income-tax. 

To 

The Assistant Commissioner of • 

The day of 19 

The petition of 

of sheweth as follows 

1. Under the Indian Income-tax Act, 1922, your petitioner 

has been assessed on the sum of Rs. for 

the year commencing the 1st day of April, 19 . The notice 
of demand attached hereto was served upon him on 

19 . 

2. You petitioner's income accruing or arising or received 
or deemed under the provisions of the Act to accrue or arise 
or to be received in British India for the year ending the 

day of 19 , amounted to Rs. 

3. Such income and profits actually accrued or arose or 

were received during the period of months and 

days. 

4. During the said year your petitioner had no other 
income or profits, 

5. You petitioner has made a return of his income to 

the Income-tax Officer under section 22, 

sub-section (2j, of the Act and has complied with all the terms 
of the notice served on him by the Income-tax Officer Junder 
section 23 (2) and or [section 22 (4) ]. 

Your petitioner therefore prays that he may be assessed 
accordingly (or that he may be declared not to be chargeable 
under the Act.) 

( Signed) 

Grounds of appeal. 

* , the petitioner 

named in the above petition, do declare that what is stated 
therein is true to the best of my information and belief. 

iSigmd) 

I. T. 16. 
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FORM a 

Form of appeal against an order under Section 2o[2) 

To 

The Assistant Commissioner of Income-tax. 

The day of 

The petition of of 

sheweth as follows : — 

1. Under section 25 (2) of the Indian Income-tax Act 

1922, a penalty of Rs. has been imposed on your 

petitioner. The notice of demand attached hereto was served 
upon him on 

2. Your petitioner was prevented by sufficient cause as 
more particularly explained below from giving notice within 
the time prescribed by section 25 (2) to the Income-tax Officer 
of the discontinuance of his business, profession or vocation. 

3. Your petitioner therefore requests that the order of 
the Income-tax Officer imposing a penalty of Rs. 

upon your petitioner may be set aside. 

{Signed) 


Statement of Facts. 

Form of verification. 

I. , the petitioner, named in the 

above petition, do declare that what is stated therein and in 
the above statement of facts is true to the best of my infor- 
mation and belief. 

[Signed) 

I. T. 82. 


FORM D. 

Form of appeal against an order under Section 28. 

To 

The Commissioner of Income-Tax. 

The Assistant Commissioner of Income-Tax. 

The day of 19 

The petition of of 

sheweth as follows : — 

1. Under section 28 of the Indian Income-tax Act, 1922, a 
penalty of Es. has peen imposed on your petitioner 

41 
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, , Income-tax Officer ^ni j.- i? i i 

by tho Assistant Commissiouer * J-he notice of demsind attached 

hereto was served upon him on 

2. Your petitioner did not conceal the particulars of his 
income or deliberately furnish inaccurate particulars thereof 
but as will be seen from the statement of facts attached re- 
turned it at its real amount to the best of his knowledge and 
belief. 

3. Your petitioner therefore requests that the order of 

.1 ^ Income-t ax Officer . . _ 

Assistant Oommissioner i^^posing a penalty of Rs. 

upon your petitioner may he set aside. 

( Signed) 

Statement of Facts. 

Fm'm of verification. 

I, » the petitioner, named in the 

above petition, do declare that what is stated therein is true 
to the best of my information and belief. 

( Signedf) 

I. T. 83. 

FORM D-1 

Form of appeal against an order refusing to register a Firm 
u/s 26-A. 

To 

The Assistant Commissioner of 

T/?e day of IQ 

rhe petition of of post office District sheweth 

as follows : — 

Ws 26-A of the Indian Income-tax Act, 1922, 
your petitioner applied to the Income-tax Officer for the 
registration of the firm By his order dated 

the a copy of which is herewith attached, the I. T. O. 

has refused to register the said firm. 

T JT tlierefore requests that the order of the 

be directed to 

register the firm. 


Sig7iecl 
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Grounds of Appeal, 
Form of Verification, 


T , , T , petitioner named in the above 

petition do hereby declare that which is stated therein is true 

to the best of any information and belief. 


Signed 


FORM E. 


Form of appeal under seciioyi 82 (2) of the Indian Income-tax 

Act, 1922. 


To 


The Commissioner of Income-tax, 

day of 19 . 

The petition of sheweth as follows ; — 

1. Under section 31 (3) of the Indian Income-tax Act, 
1922, the Assistant Commissioner of has 

increased the tax payable by your petitioner from Rs. to 

Rs. 


^ 2. Your petitioner prays that the enhancement may be set 
aside or reduced to Rs. for the reasons stated 

below : — 

(Signed) 


Grounds of appeal, 

1, , the petitioner named in the 

above petition, do declare that what is stated therein is true 
to the best of my information and belief. 

(Signed) 

X T. 17. 


(7) 

Rule 22A prescribes that “an appeal to the Commissioner 
-for a reference to a Board of Referees shall, in cases falling 
under sub-section (1) of section 23 A, be in form F, and in cases 
tailing under sub-section {2J of section 23A: be . in form 
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FORM F. 

To 

The Commissioner of Income-Tax 

The day of 19 

The petition of sheweth as follows : — 

The Income-tax Officer of with the previous 

approval of the Assistant Commissioner of has passed 

an order dated of which a copy is attached under 

sub-section (1) of section 23A of the Indian Income-tax Act> 
1922, that the sum payable as income-tax by the firm/associa- 
tion known as shall not be determined and that 

the share of your petitioner in profits and gains of the said 
firm/association shall be included in his total income for the 
purpose of assessment, and a notice of the said order has been 
served upon your petitioner on the day of 

2. Your petitioner being aggrieved, for the reasons stated 
below, by the order of the Income-tax Officer, prays that the 
said order may be set aside. 

(Signed) 


Qmiuds of appeal. 

Form of vei%fication, 

Ij , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 

(Signed) 


(S) 

FORM G. 

To 

The Commissioner of Income-tax. 

The day of 19 

The petition of sheweth as follows 

1. The Income-tax Officer of -^ith the 

previous approval of the Assistant Commissioner of 
has passed an order dated of which a copy is attached 

under sub-section 23A of the Indian Income-tax Act, 1922, the 
sum pa'vable by the income-tax of the company known as the 
shall not be determined and that the proportionate- 
share of your petitioner in the profits and gains of the said 
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company shall be included in his total income for the purpose 
of assessment ; and notice of the said order has been served 
upon your petitioner on the day of 

2. Your petitioner, being aggrieved, for the reasons set 
out below, by the order of the Income-tax Officer, prays that 
the said order may be set aside. 

{Signed) 


Grounds of appeal 
Form of verification. 

I, , the petitioner, named in the 

above petition, do declare that what is stated therein is true to 
the best of my information and belief. 

(Signed) 

Model Forms. 

(9) 

DEAFT SPECIMENS. 

Jbm of appeal against an order refusing to re-open the 
assessment under section 27. 

When an assessment is made under section 23(4), the assessee 
can file an objection under section 27 for cancellation of the 
said assessment ; but if the I. T- O. rejects the petition, the 
assessee can prefer an appeal against the order of refusal. 
He will be supplied with form A and after filling up the form 
and making verification therein, he is required to attach a 
statement of facts therein together with the certified copy of 
the order refusing to re-open the assessment. The appeal shall 
^ordinarily^ be presented within 30 days and the assessee is 
further entitled to the days spent for obtaining copies for com- 
puting the period of limitation. 

No. 1. (Form A). 

STATEMENT OF FACTS. 

1. For that the assessee could not comply with the re- 
quisition under sections 23(2) and 22(4) as he did not receive 
the notice by the due date. 

2. For that the learned Income-tax Officer should have 
accepted your petitioner’s statement which could have been 
verified by a reference to the Postmaster concerned. 
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3. For that the learned L T. O. should have allowed time 
to the assessee to furnish him with the certificate from the 
Post OfiSce as to the date of delivery of the notice. 

4. For that the assessee referred the matter to the Post 
Office and the enclosure will show that the notice was delivered 
after the expiry of the date of hearing. 

5. For that the assessee had no reasonable opportunity to 
comply with the requisition. 

Regard being had to the fact that notice under sections 
23(2) and 22(2) was served after the expiry of the date of hear- 
ing before the learned Your honour shall be pleased to 

cancel the assessment and proceed to make the assessment 
according to the provisions of the law. 

And your petitioner, as in duty bound, shall ever pray 

[Signed) 


No. 2. 

1. That the learned I. T. O. should have considered the 
fact that non-compliance was due to accident, pure and simple 
over which the appellant had no control. 

2. For that the assessee duly received the notice under 
sections 23(2) andd 22(4) and started for the camp with all his 
books of account. 

3. For that the only conveyance available in the locality is 
boat which could not reach the camp by the time fixed owing 
to high wind and cyclone. 

4. For that the assessee reached the camp on that very 
date when he was told that the assessment had already been 
made under section 23(4). 

5. For that the learned 1. T. 0. refused to re-open the 
petition under section 27 as he held it was not a ‘‘sufficient 
cause^^ within the meaning of section 27. 

6. For that the learned I. T. O. failed to use his discretion 
properly inasmuch as the non-compliance was due to a “suffi- 
cient cause.^^ 

7. For that unless the I. T. O. can show that the non- 
compliance was due to negligence, he was not justified in re- 
jecting the petition under section 27. 

In view of the facts stated above, your petitioner prays 
that the records be called for and the assessment be cancelled 
and the proceeding be remanded for de novo assessment. 

And your petitioner etc 

Dated 
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No. 3. 

1. For that the • learned I. T. O. has no justification to 
reject the petition for time, for filing the return. 

2. For that the learned I. T. O. should have given due 
consideration to your petitioner's application that owing to 
dissensions between the members, the book could not be ad- 
justed, 

3. For that unbalanced books were produced before the 
officer and he should have allowed reasonable opportunity to 
the assessee. 

4. For that the assessee was not a habitual defaulter. 

Under the circumstances, the petitioner had no reasonable 

opportunity to comply with the notice under section 22(2). 
The appellant before your honour prays that the case be^ re- 
opened and fresh assessment be made according to provisions 
of law. 

And your petitioner etc 


Dated, 


No. 4. 

1. For that the learned I. T. O. should have allowed time 
to the appellant as he was himself suffering from heart trouble. 

2. For that admitting that the presence of the assessee 
is not required, the learned I. T. O. should have considered the 
facts that the gomasta in question was illiterate and he was not 
in a position to explain away the books of accounts as explained 
in your appellant's petition. 

3. For that the learned I. T. O. should have accepted the 
medical certificate showing your petitioner's precarious condi- 
tion at the time of assessment. 

4. For that the learned I, T. O. should have accepted 
the evidence adduced by the appellant's witness that the go- 
masta is illiterate. 

5. For that the learned T. T. O. should have at least allow- 
ed a short adjournment, denial of sufficient time is tantamount 
to denying him any reasonable opportunity. 

Your poor petitioner, therefore, prays for cancellation of the 
said assessment for reasons stated above. 

And your petitioner etc 


Dated. 
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No. 5. 

1. For that the assessment under section 23(4) was clearly 
wrong and bad in law. 

2. For that the assessee must not be penalised for non- 
production of accounts which were not at all called for. 

3. For that the assessee fully complied with the requisi- 
tion under sections 23(2) and 22(4), 

4. For that there was no default for which an assessment 
under section 23(4) was permissible. 

5. For that the omission to fill up the accounting year 
in the yerification column is too technical which was not vital 
inasmuch as the accounting year appeared in the profit and 
loss statement and. the issue of notice under sections 23(2) and 
22(4) clearly supports appellant's contention. 

6. For that there cannot be any non-productions within 
the meaning of section 22(4) when accounts were not called 
for. 

Your petitioner, therefore, prays for cancellation of the 
assessment. 

And your petitioner etc. 

Bated 

Form of appeal against an assessment under section 23{3), 
It must be in form B and must be presented ordinarily within 
30 days from the receipt of the notice of demand which must be 
attached. Certified copy of the assessment order is not required 
and hence time spent for obtaining copies cannot be allowed for 
computing the period of limitation. 

No. 1 (Form B) 

Orounds of appeal. 

1. For that the assessment is bad in law. 

2. For that the learned I. T. O. is not justified in making 

an estimated assessment under section 23(3) read with section 
13 of the Act. 

3. For that the books of accounts are adjusted and ba- 
lanced and profit therefrom can be easily deducted. 

4. For that the profits, taken by the learned I. T. O., are 
fanciful and a reference to the expenditures incurred, makes 
the assessment purely arbitrary. 

5. For that the percentage of profits is too high and no 
businessman can have such profits. 
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6. That a reference to the records of the assessee in the 
same locality would have given a basis for estimate. 

7. That estimated assessment if at all justified, should have 
been made having regard to the admissible expenditures 
actually incurred. 

That the records be called for and the assessment be reduced 
to 

Dated 

And your petitioner etc 

No, 2 

1. For that the learned I. T. O. erred in law and facts. 

2. For that the status of the assessee is ‘unregistered Firm^^ 
and not Hindu undivided family. 

3. For that the learned 1. T. 0. should have excluded 
the house property income of individual partners in the assess- 
ment. 

4. For that the 1. T. O. should have allowed depreciation 
allowances. 

5. For that he should have allowed all admissible deduc- 
tions in full, especially the boarding expenses of the employee. 

6. For that the learned L T. O. should have allowed all 
‘‘‘bad debts^^ actually written off. 

7. For that the learned I, T. O. has absolutely no juris- 
diction to make an assessment in the area he has assumed a 
jurisdiction not vested in him by law and as such the assess- 
ment is ultra vires> 

That the records be called for and assessment be made on 
the basis of accounts produced. 

Dated 

And your petitioner etc 


No. 3. 

1. For that the learned I. T. O. while holding the status 
of the assessee as H. U. F., has -wrongly inclnded individual 
income of individual member. 

2. For that law does not allow inclusion of individual 
income in the joint family income. 

3. For that the assessment is untenable. 

4. For that the learned I. T. O. has exercised a jurisdiction 
not vested in him by law. 
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5. For that the learned 1. T. O. should have allowed deduc- 
tions of the premium paid by all adult members of the family^ 
up to the prescribed maximum. 

6. For that the learned L T. O. should have allowed liti- 
gation expenses initiated for recovering trade debts and further 
he should have allowed the fees paid to the auditor, as audit 
was completed before the return was filed. 

In view of the fact that the assessment is not according to- 
law, your petitioner prays that records be called for and assess- 
ment be made on the basis of books produced. 

Dated., 

And your petitioner etc. ■ ■ 


No. 4 

1. For that the assessment is untenable. 

2, For that inclusion of the profits from H. U. F. trading* 
business into the individual assessment clearly vitiates the 
assessment. 

^ 3. For that the books of accounts are all balanced and 
adjusted and estimated assessment is bad in law. 

4. For that the learned I. T. 0. is clearly wrong, while 
making a turn over assessment, by including the closing stock 
in the sale figure. 

Your petitioner, therefore, prays for proper assessment. 
Dated... 

And your petitioner etc 


FORM C. 

Appeal against an order under section 25(2) must be pre- 
sented in form C, which must be filed within 30 days ordinarily 
from the date of receipt of the notice of demand. Certified 
copy of the order need not be attached but demand notice must- 
be. 


STATEMENT OF FACTS. 

1. For that the learned I, T. O. should have considered 
that omission to give notice of discontinuance is due to inad- 
vertance, pure and simple. 

2, For that the petitioner, after the discontinuance wa& 
lying seriously ill for which a medical certificate was duly sub- 
mitted. 
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3. For that the learned I. T. O. should have considered 
the petition o£ discontinuance filed subsequently. 

4. For that it is a case of omission and not of commission. 

In view of this, your petitioner prays that the order of the 

Income-tax Officer imposing penalty of Rs upon your 

petitioner may be set aside. 

Dated 


And your petitioner 


FORM D. 

Form of appeal against an order under section 28 shall be 
in form T) before the Assistant Commissioner to be presented 
ordinarily within 30 days from receipt of the notice together 
with the notice of demand. The certified copy of the order 
need not be filed. 


No.l 

STATEMENT OP FACTS. 

1. For that the learned I. T. O. is not justified in imposing 
penalty as the notice is bad in law. 

2. For that the assessee has not concealed any particular 
of his income, 

3. For that the petition filed is true and correct. 

4. For that the profit and loss accounts filed along with 
the return, reveal the true state of affairs. 

5. For that the assessee did not furnish any inaccurate 
particular. 

6. For that the assumption of the learned I. T. O. that 
some source of income has been concealed, without mentioning 
the source is illegal, shaky and theoretical. 

7. For that the learned I.T.O. must discover the omission 
in course of any proceeding and that there was no proceeding 
pending then. 

8. For that there has been no deliberate suppression of 
any source of income. 

Regard being had to the facts that the notice is bad in law 
and further that there has been no deliberate concealment, the 
assessee cannot be penalised under section 28 and the imposi- 
tion of penalty may be set aside. 
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No. 2 

1. For that the alleged omission in the return is due to 
ignorance to fill up the form properly. 

2. For that the assessee showed all receipts and disburse- 
ments. 

3. For that the learned I. T. O. should have considered 
that the figure in the return was arrived at after deducting all 
expenditures admissible or not. 

4. For that the learned I. T. O. should have added back 
the inadmissible expenditure without imposing any penalty. 

5. For that it is a technical omission and does not at all 
come under section 28. 

6. For that the fine imposed may be cancelled. 

Dated 

And your petitioner etc 

No. 3 

1. For that the imposition of penalty without giving any 
opportunity to the assessee is clearly bad in law. 

2. For that as the notice under section 34 is clearly un- 
tenable, the proceeding under section 28 cannot stand. 

3. For that the learned I. T. O. should have considered 
that the submission of the amended return is an extenuating 
circumstance and as such imposition of full penalty is not 
justified. 

4. For that at any rate the petitioner must not be held to 
have deliberately furnished any inaccurate particular. 

Your petitioner prays that the order imposing penalty may 
be set aside or reduced to a negligible figure. 

Dated 

And your petitioner etc 

FORM D. 

The appeal against the order of the Assistant Commissioner 
is in form D within 30 days from receipt of the notice of de- 
mand. A certified copy of the order need not be filed along 
with it. 


STATEMENT OF FACTS. 

1. For that the learned Assistant Commissioner erred both 
in law and facts. 
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2. For that the learned A. C. should have set aside the 
fine altogether. 

3. For that the imposition of farther penalty without 
giving the petitioner reasonable opportunity is a serious irre- 
gularity. 

4. For that the learned A. C. should have held that the 
proceeding before the I. T. O. was irregular and illegal and 
further the appellate authority has no right to enhance the 
penalty on appeal. 

Regard being had to this, the appellant before your honour 
prays for cancellation of the fines imposed. 

Dated.,. 

And your petitioner etc 


FORM E. 

Appeal before the Commissioner against an order of the 
A. 0. enhancing the assessment under section 31(3) must be 
filed within 30 days from the date of the order together with a 
certified copy of the order. 


Oroxitids, 

1. For that the learned A. C. is not competent to assess 
anew a source of income not assessed by the I. T. O. 

2. For that the assessment made by the A. C. enhancing 
the tax on that point is not maintainable. 

3. For that the learned A, C. should have upheld the 
decision of the learned I. T. O. so far as allowance under head 
“bad debts^^ are concerned. 

4. For that the learned A. 0. should have accepted the 
book profits in toto. 

5. For that the enhancement is not justified as the appel- 
lant was not given any opportunity. 

In view of the facts stated above the petitioner prays that 
the assessment be reduced. ^ 

And your petitioner etc 

Dated 


FORM F. 

Appeal against an order under section 23A(1) is in form F 
and must be filed within 30 days attaching a certified copy of 
the order. Days spent for obtaining a copy must be allowed in 
computing the period of limitation. 
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Grou‘)uJs. 

1. For that the learned I. T. O. is not justified to make 
the assessment under section 23A. 

2. For that the learned I. T. O, should have held that 
the firm has not been formed for the purpose of evading and 
reducing the liability to tax. 

3. For that the learned 1. T. O. should have secured the 
previous approval of the Assistant Commissioner. 

4. For that the learned I. T. O. has erred both in law and 
facts. 

5. For that he should have held that the capitalist partner 
cannot be held liable for his investments alone. 

6. For that the learned I. T. O. is not competent to make 
an assessment under section 23A. 

7. For that a reference may be kindly made to a Board of 
Referees for decision. 

Dated 

And your petitioner etc.. 

FORM G. 

All cases falling under section 23A(2) shall be in form G-. 
The appeal must be presented within 30 days and allowance 
must be made for days spent for obtaining copies. A certified 
copy of the office order must be filed along with it. 

Draft specimen of petitioji tmder section 27, 

When an assessee is served with a demand notice under 
section 29, he can file an objection under section 27 in case of 
an assessment under section 23(4) within 30 days from receipt 
of the notice of demand. There is no prescribed form. It is 
desirable to file the demand notice along with the petition to 
show that the petition is in time. 


No.l 


To 

The Income-Tax Officer. 

Re , — petition under section 27 in the matter of 
against an order of assessment passed by the I. T. O. dated 

The above named petitioner being aggrieved by the order 
of the learned I, T. O., begs to file this objection from amongst 
others. 
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Grounds. 

1. For that the learned 1. T. O. has erred both in law and 
facts. 

2. For that the assessee received the notice after the 
expiry of the date fixed for hearing. 

3. For that the assessee had no reasonable opportunity to 
comply with the requisition under section 23(2) and 22(4). 

4. For that a reference in the post office will convince 
your honour that the notice was delivered long after the assess- 
ment. 

In view of this, your petitioner prays for cancellation of 
the assessment according to the provisions of law. 

Bated 

And your petitioner etc 

No. 2 

Grounds. 

1. For that the assessee was prevented by sufficient cause 
from making compliance. 

2. For that he boarded the train in time but owing to an 
accident, he arrived at the office late. 

3. For that the assessee was not negligent and there was 
no laches on his part. 

4. For that an assessment under section 23(4) should not 
be resorted to unless there is something equivalent to negli- 
gence. 

5. For that the learned L T. O. has erred both in law and 
facts. 

Under the circumstances, the petitioner before your honour 
prays that the assessment may be cancelled and an assessment 
be made de novo. 

Bated 

And your petitioner etc 

No. 3 

1. For that the learned 1. T. O, has erred both in law and 
facts. 

2. For that there cannot be any assessment under section 
23(4) when there is apparently no default. 

3. For that the assessee produced all books of accounts as 
per notice. 
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4. For that non-production, of accounts not called for, 
cannot be any ground for an assessment under section 23(4). 
For that the assessment is vague, arbitrary and fanciful. 

In view of this, your petitioner prays that the case may be 
re-opened for fresh assessment. 

Bated 

And your petitioner etc 


No. 4 

Grounds. 

1. For that the assessee did not receive any notice under 
sections 23(2) and 22(4). 

2. For that an assessment under section 23(4) without 
issuing a notice under sections 23(2) and 22(4) cannot stand. 

3. For that the I.T.O. should either have to accept the 
Return or should have issued notice under sections 23(2) and 
22(4). 

4. For that the learned I. T. 0. has erred both in law and 
facts. 

Regard being had to the fact that this being a case of non- 
receipt of notice under sections 23(2) and 22(4), your honour 
shall be pleased to cancel the assessment according to the 
provision of law. 

Petition of review under section 83 before the Commissioner 

An assessee is entitled to file a petition of review under 
section 33 within one year from the date of the order com- 
plained against with a certified copy of the order. An assessee 
can apply under section 33 against any assessment made under 
section 23. 


To 


Draft specimen. 

No. 1 


The Commissioner of Income-Tax 
Re, — petition of review under section 33 against the order of 
the learned A. C. passed on in the case of 

The above-named petitioner being aggrieved by the decision 
of the learned A. G., begs to prefer this petition under section 
33, from amongst others. 
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67'oumls- 

1. For that the learned A.C. is clearly wrong in his finding 
of facts and observation. 

2. For that the learned A. C. should have held that there 
was no default on the part of the assessee. 

3. For that the original notice under sections 23(2) & 22(4) 
did not call for the accounts specifically. 

4. For that non-compliance cannot be presumed unless the 
accounts are asked for. 

5. For that the status of the assessee is Un-registered 
Firm and not H. U. F. 

6. For that there cannot be any assessment of House 
Property. 

7. For that the learned officer should have allowed abate- 
ment for the partnership profit which has already been taxed. 

8. For that the assessment is clearly wrong and ultra vires. 

In view of this, your petitioner prays that the records be 
called for and adjudication may be arrived at after proper 
scrutiny. 

Dated 

And your petitioner etc 

No. 2 

Grounds, 

1. For that the assessment has been made under section 
23(4) which is not appellable. 

2. For that the assessee has got two branches within 
Calcutta, with head office at Calcutta, as unregistered firm. 

3. For that the assessee along with his brother has got a 
joint family trading concern at Ehulna. Both the assessments 
are made separately. 

4. For that the learned Income-tax Officer, Calcutta Dis- 
trict IV, has added the share of the assessee at Khulna business, 
while making an assessment of the Calcutta business for the 
purpose of raising the rate of tax. 

5. For that the assessment is clearly illegal and is not 
warranted by law and as such he is entitled to a refund. 

Your petitioner, therefore, prays for your honour’s inter- 
ference as the income, profits or gains, if any, cannot be amal- 
gamated with the income of the Calcutta Business, And your 
honour’s petitioner, as in duty bound, shall ever pray. 

Dated 


42 
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Form of notice undev section 34 of the Indwi Income-tax Act, 

Income-tax Office. 
Dated 


■Whereas I have reason to believe that your income from 
(fl) which should have been assessed 

(J) which has been assessed 
in the financial year ending the 31st March ly 
(a) has wholly escaped assessment, 
partially 

ib) has been assessed at too low a rate and I therefore 
propose 

[a) to assess the said income that has escaped assessment 
(h) to re-assess your said income at the correct rate. 

I hereby require you to deliver to me not later than or 
within 30 days of the receipt of this notice, a return in the 
attached form of your income from all sources which was 
assessable in the said year ending. 


L T. Offleer. 
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CHAPTER VL 

Income-tax in relation to Accounts. 

How To Ascertain Taxable Ixcome 
No, A. 

Debit — Credit — 

1. Boarding expenses Rs. 2,004 1. Gross profits in 



trading account Rs. 

10,000 

2. Dharnfiada 

75 2. Rent 

... 

1,000 

3. Shop rent 

1,300 3. Bonus 

... 

500 

4. Salaries 

4,000 


11, m 

(Including partner’s 
salary of Rs. 1000) 

5. Income-tax 

6. Interest paid 

2,000 

500 


Rs. 

9,879 

Net Rs. .. 

1,021 

3.07,5 

Add back inaclimissible 


Net 



Expenditures — Taxable income is 46,90 at G pies 

plus a surcharge of 124 per cent, 
for 1931”32 (but the surcharge 
will be i of the tax in 1932-^ 
as per Supplementary Finance 
Act of Nov. 1931). 

Dharmada ... 75 

Partner’s Salary ... 1,00(./ 

Income-tax Rs. 2,OC>0 

3,075 
No. B. 

Debit— Credit— 

1. Salaries Rs. 7,000 1. Gross profits Rs. 25,000 

2. Mortgage Interest ^ 

payable ... 1,000 2. Commission ... 11,000 

I. Tax & S. Tax ... 9,500 3. House property less 2,000 


38,000 
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4. Bad debts (actually 
written off) 

5. Bonuspaid 

6,000 

3,500 

Net 

Add back I. Tax & 
Super-tax 

11.500 

9.500 

6. Postage & Insurance 

500 

Grand total Es, 

21,000 

21,000 

Es. 

26,500 

Taxable in come Es. 

21,000 

Debit — 

No.G. 

Oredii — 


1. Collection charges Es. 

2. Salaries 

3. Contingent charges ... 

4. Boarding charges ... 

100 

2,000 

250 

300 

1. Gross profits ^ Es. 

2. Partnership profits 
already taxed 

3. Arat (commission) ... 

4. House property (gross) 

2,500 

6,000 

1,200 

400 

5. Embezzlement by 
employee 

500 


10,100 

6. Interest 

7. Bad debts 

3,450 

800 

500 

Net 

Tax already paid on 

Es. 6,000 

No demand can lawfully 
be made. 

4,345 

8, Audit fees 

4,760 

500 


9. Trade loss 

505 




6,7^ 



Debit — 

No. D. 

Credit — 


1. Audit fees Es. 

2. Salaries 

3. Loss from theft by 
outsider 

200 

2,500 

1,000 

1. Profits as per account Es. 

2. Interest 

3. Partnership (Profits) ... 

4. H.P. (less ^th) 

3.000 

1.500 

2.500 

1.000 

4. Premium paid 

5. Ground rent 

100 

500 


8,000 


4,300 

Net 

3,700 



Less 2,500-already taxed 

1,200 


Tax on Es. 1,200 at 6 pies per 
rupee plus a surcharge amounting 
to i of the tax for 1931-32 and i 
of the tax for 1932-33. 
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No, E, 

The Book reveals the following : — 

1. Net from business Rs. 10,000 
9. Taxes paid of which 

1. Tax is 2,500 ... 3,000 

3. Dividend already 

taxed ... 800 

4. House property ... COO 

5. Commission ... 30,000 

6. Interest ... 20,000 

7. Salaries 10,000 

74,400 


Dehit'— 

Credit— 


Taxes paid including in- 

Business profits 

Rs. lO/XX) 

come-tax of Rs. 2,500 Rs. 3,000 

House property 
Commission 

600 

... 30,000 

Salaries ... 10,000 



Rs. 13,000 

Interest 

... 20,000 

70,600 


Add back I, tax 

... 2,500 



73,100 


Less 

... 13/)00 



60,100 


Dividend 

800 


(already taxed) 

60,900 


Tax already deducted on Rs. 800 at 26 pies 

Net Rs. 60,100 
Le5sithH.P. 100 


I. Tax at 26 pies on Rs. 60,000 
S. tax is payable on Rs. 60,800 
Less 50,000 

10,800 

Tax payable -/1/lp in the rupee ; plus surcharge amounting to |- 
of the tax for 1931-32 and J for 1932-33. 
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In a case the I. T. O finds the income of the assesses in 1932-33, 


the following : — 
Pension 

Interest securities 
„on tax free.;, 
Property 

3,173 , 
6,292 
676 ' 
875 J 

Deduction at source 

110 

. 852— -Surcharge 43-5 


Total income 
LessL. I. P. 

Do free security 

11,016 
299-) 
675 ' 

1 


Es. 10,041 
Less tax paid 110+ 852= 

tax Rs. 

627-9 

962 

Surcharge on pension 
Do on property 

I. Tax refundable Es. 

73-16 (i) 

9 (i) 

334-7 


Less credited 


82-15 
43- 5 


Surcharge Rs. 39-10 
Take another case H. TJ. F. 
Int. on securities; 62,335 

Tax free 1,30,859 

Property 4,014 

Business Loss 24,936 


to be paid 
Tax deducted at source 8416-5 


Total income 1,72, 332 
Less tax free 1,30,859 

Income to be taxed Es. 41,437— Tax Es. 
Surcharge on property 137-15 

Do on securities 633- 1 I. Tax paid 


5;616-2- 

771 


6,387-2 

8,416-5 


Super tax and Surcharge 

payable 11,882-9 Less I. Tax refundable 2029-3- 

How To Fill Up The Returns' 

Whenever an assessee is furnished with a return under 
section 22, it is the duty of the assessee first to ascertain the 
period for which the income is to be shown. The verification 
clause contains the accounting year which must be filled up. 
As the filling up of the return is very important, the following 
suggestions may be helpful to the assessee. Unfortunately the 
lorm as it stands is very clumsy, vague and confusing too. It 
IS therefore essential to show by practical lessons how the 
return is to be filled up. Take for instance : 

(1) Returns of individuals — 
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1. Salary. 

Section 6 mentions six heads of income chargeable to 
income-tax of which the first head is salary which is to be 
taxed at source under section 16. Thus a salaried man must 
show the salary received and the tax deducted at source, if 
any. But bonus, commission, perquisite, etc., must be shewn 
along with the salary. The assessee must not show the com- 
muted pension or the accumulated blance to a provident fund. 
Capital sum received must not be shewn in the return. Perqui- 
site includes rent-free quarters. 

Allowais'ce Permissible Uxleb '‘SALARY^^ 

Such perquisites as tiffin, domestic services on the Railway 
or Steamer passages provided by employees are not taxable. 
But "Delhi moving allowance^^ "Delhi camp allowance” from 
special allowances to meet the higher cost of living are not 
taxable. Tuition grants paid to military officers are not tax- 
able, (Para 22 I. T. M.). But attached salaries are taxable. 
Sums deducted under the authority of Government for the 
purposes of securing a deferred annuity are ^ not taxable but 
these must be shown for computation of total income. 


Advaxce Pay, 

But where a Government servant takes an advance of pay 
the tax is not chargeable on the advance, but the tax is charged 
on the full salary of the month in which the advance is re- 
covered by deduction without any regard to the deduction. 


2. INTEREST OS Securities. 

The second head is “interest on securities.” Income-tax 
is not payable on the interest received from securities which 
are tax-free but the interest received therefrom is taken into 
account under section 16(1) in determining the total income. ^ 

Where a bank or other concern engaged in business like 
that of a bank, received deposit or loans in the course or i s 
business and invests the money so borrowed, it should be 
allowed to set off the entire interest on such borrowings. 

No allowance can be made for any interest ; the asse^ee 
has to pay on money borrowed for purchasing 
recent Lendment of section 8 has considerably widened 
scope of the section and commission paid to a banker is now 
Tn ^aVowable deduction. But when the assessee’s busmess 
consists in buying and selling securities, the income there is to 
Sewn under head “business” and the assessee is entitled 
to all expenditures. 

3. Pbopbbty. 

When the assessee is the owner of the property, the return 
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must contain the annual valuation of the building excepting 
the business premises. But there is a difference between an 
owner and a lessee inasmuch as income from lease-hold is to 
be shewn under head “other sources^^ whereas owner must 
show the income under heads “property^^ Vacancy allowance 
is a permissible deduction. 

The horn fide annual value of a house must be shewn in the 
return. But in case of dwelling house the anniial valuation 
must not exceed 10 p.c., of his total income. The valuation 
may be less or more. In short when the valuation is more, 
the annual value must not exceed 10 p.c., of the total income 
but where the valuation is less than the 10 p.c., the lesser 
valuation should be taken. But when selami. L e., premium 
has been realised at the inception of the tenancy, the rents 
actually realised do not represent the annual value but 
something more in view of the premium exacted. 

Allowaiice By The Owner From The Annual Value 
Of The House Property 

For repairs the owner assessee is competent to claim 6th 
of- 

(a) the annual value whether repairs have been under- 

taken or not, as cost of repairs. Proofs are not 
necessary. 

(b) Annual premium for insuring the property against 

risk of damage or destruction must be supported 
by proof of actual expenditure, % e.. Fire Insurance, 
Marine and Accident Insurance. 

ic) Interest paid or payable should be allowed as a 
deduction, irrespective of the purpose for which 
the mortgage has been enacted. Interest paid for 
capital borrowed is now an admissible deduction by 
virtue of the amendment. 

(d) Ground rent which may have to be paid forma legiti- 

mate allowance, 

(e) Any sums paid on account of land revenue are de- 

ducible. 

(f) Collection charges not exceeding six per cent, for 

which proofs are essential. Collection charges are 
not permissible for residential houses. 

(fif) Vacancy allowance may be allowed according to 
the circumstances of the case by the I. T. O. It 
applies primarily only to these cases in which the 
house in question is not in the occupation of the 
owner but is habitually let out to tenants and the 
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vacancies referred to are vacancies between the 
different tenancies. 

The aggregate of the above allowances must not exceed 
the total income of the assessee and the excess cannot be set 
off from other sources. But the hoiise properhj figure cannot 
be a miniis sum. Depreciation of house propety is not 
allowable u/s 9 ; municipal tax paid by a tenant is an addition 
to rent and hence cannot be allowed. 

But it will not be out of place to mention in this connection 
that properties held under trust and other legal obligations 
cannot be held liable under the Income-tax Act. 

4. “Business In Eespect Of Profits Or Gains Op Any 
Business Carried On." 

Business has been defined as trade, manufacture or com- 
merce. When business is carried on, question of tax for a firm 
arises, otherwise not. An assessee while filing a return must 
show his income under this head. The return is to contain the 
profits of all branch business as well and this will facilitate 
the assessee to claim any set-off. Under section 64 an assessee 
having branches elsewhere can only be assessed by the officer 
of the principal place of business. Of course the branch officer 
is competent to examine the branch accounts for transmission 
to the officer of the principal place of business, the report of 
his examination. 

A business assessee can claim certain allowances as shown 
below : — 

(1) Eental paid for business premises but this does not 

entitle the assessee to claim any deduction for 
rent of his dwelling house as the expenditure is 
personal. 

(2) When business premises is used partly for business 

purposes and partly for dwelling house, the I. T. 
O. must give allowance proportionately. 

(3) Cost of repairs when the assessee has undertaken to 

bear costs. 

(4) Interest paid on capital borrowed forms a legitimate 

deduction, recurring subscriptions in mutual 
benefit societies are to be deemed as borrowed 
capital, premium paid for insurance against risk 
of damage or destruction of bulidings, machinery, 
plant, furniture, stocks, etc., forms legitimate 
deductions. (Take for instance, Fire insurance, 
Marine insurance, Accident insurance etc.). 

(5) Eeourring expenditure in the shape of current repairs 

of buildings, etc., are to be allowed. 
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(6) Depreciation allowance must be claimed by the owner 

in the prescribed form and excess depreciation can 
be claimed next year. But depreciation allowance 
must not exceed the original cost and it can be 
set off against income under any other head. 

(7) When the machineries are obsolete, an assesses can 

claim obsolescence allowance. 

(7a) In respect of animals used for the purposes of 
business which have died or become useless — the 
difference between the original cost and the amount 
realised for carcasses. 

(8) Amounts of land revenue, local municipal rates are 

allowable. 

(8a) Bonus or commission paid to an employee for 
services rendered. The amount in question and 
those of profits and general practice in similar 
businesses must be reasonable with regard to the 
pay of the employee. 

(9) All expenditures incurred solely for earning profits 

as opposed to capital expenditures. All expendi- 
tures incurred for the employees and audit charges 
before filing the return are allowable. 

When the assesses has adopted cash system of accountancy, 
the assesses while filing the return must show the cash 
received ; but in case of mercantile system of accountancy, the 
basis of calculation must be on all income earned which arose 
or accrued less the allowances actually incurred, though not 
actually received or paid. The closing balance must tally with 
the opening of the next year. The stock may be valued either 
at the cost price or at the market price but once a method is 
adopted it must be adhered to. Thus in the mercantile system 
of accountancy not only cash receipts and expenditures but 
also notional receipts and expenditures are entered. 

(10) Bad debts are allowable provided they are actually 

written off. They are of two classes, e.g,, capital 
bad debts and trade bad debts. When a person, not 
a professional money-lender lends money which 
becomes a bad debt, such bad debts are capital 
and cannot be deducted ; but when a money-lender 
or a trader lends money or advances money or sells 
goods in course of his business, it becomes a bad 
debt when it becomes irrecoverable. 

Two Proofs Are Essential. 

(1) That the assesses must prove that the debt is irrecover- 
able and (2) it became so at the year of accounting. 
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Interest How To Be Shown In' The Return. 

When cash system is the basis of accountancy, 

{a) Cash systemi — ^Entries of interest as it falls due, 
merely show that it has been earned and hence the 
amount of such entries need not find a place in the 
return, 

(J) Mercantile basis I — When the basis of accountancy is 
mercantile the entries of interest earned, represent 
entries of actual receipt which must be shown in 
the return. Should the assessee incur a loss by 
way of bad debt, he is entitled to claim the prin- 
cipal and interest lost. 

Inadmissible Allowances. 

Capital expenditures, charitable expenses, amount of in- 
come-tax and super-tax, salaries of partners, personal expenses 
of the assessee, previous yearns loss and any expenditure in- 
curred not for earning profits are inadmissible. 

5. Professional Earnings. 

The fifth head chargeable to income-tax is ‘professional 
earnings^ under section 6. An assessee is chargeable to income- 
tax for the profits or gains of any business or vocation adopted 
by him. Income, profits or gains received from any business, 
legal or otherwise, cannot escape tax. Income from wagering 
contracts are assessable ; a book-maker is liable to tax. Un- 
licensed manufacture of liquor is punishable by law but 
income therefrom is taxable. Prostitution is immoral but 
income may be taxable. 

Professional fees received in British India are taxable. 
Under the ambit of this head comes the following, e.g.^ lawyers, 
judges, solicitors, medical men, editor, engineers and others. 

Allowance. 

An assessee is entitled to claim allowances in respect of 
expenditures incurred solely for the purpose of profession or 
vocation. Personal expenses of the assessee and capital expen- 
ditures are not allowable deductions. Depreciation and obso- 
lescence allowances are now admissible u7s 9, 

6. Other Sources. 

The last head is other sources, income from^ any source 
not provided in other heads. The term is very wide and it is 
not possible to mention all the items falling under the head 
‘other sources.^ But it can be conveniently suggested that 
following sources of income are to be included within ‘other 
sources.^ Practically it includes within its ambit all sources 
which do not find a place to be included in other heads: 
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(a) Income of a zemindar in a permanently settled 

estate, e,g,, jalkar, hatkar, etc. 

(b) Income from a leasehold. 

(c) Examiners’ fees, directors’ remuneration, interest from 

bank deposit and partnership profits. 

Allowance. 

All bom fide expenditures incurred solely for earning 
profits. 

Classes of Assessees. 

Individual. 

Any assesses other than a company is to furnish a return 
within the prescribed time, under rule 19, on receipt of a notice 
under section 22(2) which is a condition precedent for filing 
the return. The assesses must be allowed at least 30 days’ 
time to file the return and he can apply for further time as 
well. 

An individual assessee may have partnership profits, may 
be a member of a Hindu undivided family, may have income 
from company as a shareholder, etc. 

In the return he must show the following, if he actually 
derives income from them. 

(1) Individual income. 

(2) Partnership profits, if any, but such profits cannot be 

taxed twice, once in the hand of the firm and 
again in the hand of the individual. — The share 
is taken for calculating the total income and the 
rate. 

(3) Dividends received, if any. 

(4) Personal house property income, if any. 

The income which he, under law, is not bound to show: — 

(1) The individual assessee is exempted to show the 
income he receives from the joint family for in- 
come-tax purposes. An individual is not liable to 
pay income-tax or super-tax on any sum received 
from the joint fund nor the sum is taken into con- 
sideration for computing his total income. 

Allowances Permissible. 

(a) All business expenses incurred solely for the 

purpose of earning profits. 

^(6) A sum not exceeding of his total income for pre- 
miums paid for his life under an insurance policy. 
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Progeduee. 

The return must be filed by the due date or by the extend- 
ed date as the case may be. Although there is no specific 
provision for extension of date for filing return under section 
22(2), but as a matter of practice extensions are allowed for 
filing the return whenever necessary. Where the assessee 
fails to file the return (i^., where persons on whom notices 
under section 22(2) have been served) an assessment under 
section 23(4) shall follow and the assessee loses his right of 
appeal. His remedy is to file an objection under section 27 
within 30 days from receipt of the notice of demand. But if 
the petition under section 27 is rejected, he can file an appeal 
before the Assistant Commissioner within 30 days from the 
date of the communication of the order under section 27. The 
period spent for obtaining copies is excluded for computing 
tha period of limitation. Where the appeal is allowed, the 
case is remanded to the Income-tax OfiBcer ^ for de novo assess- 
ment. But where the appeal stands rejected, there is no 
second appeal against the order of the Assistant Commissioner 
refusing to re-open the case. The assessee may file a petition 
under section 33 before the Commissioner within a year from 
the date of the order complained against, if any question of 
law is involved. 

Where the return is filed by due date or where an amended 
return under section 22(3) is filed before the assessment is 
completed, the Income-tax Officer may, in his discretion, accept 
the return and make an assessment under section 23(1). But 
where the return is considered incorrect and incomplete, the 
Income-tax Officer issues a notice under section 23(2) and 22(4) 
calling upon the assessee to adduce evidence and produce 
books of account which may be called for 3 years prior to the 
assessment year. It may be submitted that the procedure 
adopted is not intented by the Legislature in view of the fact 
that an Income-tax Officer cannot under any stress of imagina- 
tion treat a return as incomplete and incorrect without having 
any access over the account books. He must have access to 
the books of accounts before declaring a return incomplete or 
incorrect. 

Where full compliance of the requisition under sections 
23(2) and 22(4) is made, the assessment is made under section 
23(3) against which the assessee can prefer an appeal within 
30 days to the Assistant Commissioner. The appeal must be 
presented ‘ordinarily^ within 30 days from the date of the 
order. The time spent for obtaining the^ copy cannot be ex- 
cluded as the copy is not essential. Against Assistant Com- 
missioner's order, there is no second appeal, but the assessee 
can file a petition of review under section 33 within a year or 
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he can move the Commissioner within 60 days for a reference 
to the High Court from the date of the communication of 
order under section 31, if he thinks that there is a question 
of law. 

Where no compliance is made, assessment is made under 
section 23(4) against which no appeal lies, but the assessee 
can file an objection under section 27 and can prefer an appeal 
against the Income-tax Officer's order refusing to re-opcn the 
case under section 27. It must be understood that a petition 
under section 27 or an appeal against an order refusing to re- 
open the case under section 27 can only be allowed whore the 
assessee is prevented by a sufficienti cause or has no reasonable 
opportunity to comply with the requisition of the Income tax 
Officer. Questions of merit cannot be raised or decided ; but 
whether an assessment is really made under section 23(4) 
or 23(3) may be fought out. An assessment made under a 
wrong head does not shut out appeal. 

While filing the return the assessee must sign the verifica- 
tion himself or by his authorised representatives and the 
accounting year must be shown in the verification clause other- 
wise return may be treated as invalid and an assessment under 
section 23(4) will stand. 

The assessee must put the actual loss or profit figure. The 
rsturn must not be filed by guess. Estimated losses or profits 
shown in the return invalidate the returns. 

The account books of an individual with year ending 1930, 
English calender, show the following : — 

Debit — Credit — 

1. Salaries Es. 300 1. Salary Rs. 1,000 

2. Interest ... 700 2. Gross profits in busi- 

ness ... 4;000 

3. GodoTvu rent ... 500 3. Partnership profit ... 2,000 

(already taxed] 

4. Boarding & Travelling 

expenses ... 400 4. Profit of the undi- 
vided Hindu family 1,000 

5. Previous year’s loss ... 100 

5. Interest . 800 

Rs. 2,000 

Life Insurance premium ... 200 6. Dividend ... 200 

7. House property ... 600 

Rs. 9,600 

Return under section 22(2) served on the individual and 
how to fill it up. 
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FORM OF RETURN OF TOTAL INCOME FOR INDIVI- 
DUALS, FIRMS, HINDU UNDIVIDED FAMILIES 
AND OTHER ASSOCIATIONS OF INDIVIDUALS 
UNDER SECTION 22 (2) OF THE INDIAN INCOME- 
TAX ACT, 1922, 

Income-tax year 1931-32. 

Name of assessee T, Ray 

Designation Merchant 

Address Kalla (Jegsore) 

Statement of total income during the previous year. 


1 

Sources of income. 

1 

1 

1 

2 

Amount of 
profits or 
gains or in- 
come during 
the previous 
year 

6 

Tax already 
charged on 
the income 

1. Salaries (including 
wages, annuity, 

i Es. 

1 Ks. A. 

pension, gratuity, 
fees, commission, 

1 1,000 

1 

i 


allowances, per- ' 

quisites, including 

rent-free quarters) I 

or profits received 1 

in lieu of, or in ad- 
dition to, salary or ; 

wages ^ ...[See note (1) ]. 

lA. The contributions 
made by an em- 
ployer to the acc- 
ounts in a recog- 
nised provident 
fund of the person 
making the return 
IB. The interest accru- 
ing to the account 
mentioned in lA 
which is not ex- 
empt from income- 
tax [Sec. 58F (2)] 

2. Interest on securities 
(including deben- 
tures) already taxed ... [See note (2)j 
3.1nterest on securities 
of the Government 
of India or of local 
Governments de- i 

dared to be income 1 

tax free » w) i 
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1 


2 


Sources of income. 


Amount of 
profits or gains 
or income du- 
ring the pre- 
vious year. 


3 ‘ 

Tax already 
charged on 
the 

income. 


4. Property as shown 

in detail in Schedule 
A ... „ (4) 

5. Business, trade; com- 

merce, manufacture 
or dealing in pro- 

perty, shares or se- 
curities (details as 
in note 5) ... (5) 

6. Profession ... „ (6) 

7. Dividends from 

companies (net) ... „ (7) 

8. Interest on mortgages, 
loans, fixed deposits, 
current accouts, etc. 

9, Ground rent 

10. Any source other than 
those mentioned 
above including any 
income earned in 
partnership with 
others ... [See note (8)] 

Total 

Deductions claimed — 

[a) on accounnt of 
insurance pre- 
mia 

(&) on accout of 
contribution 
to a povident 
fund to which 
the Provident 
Funds Act 
applies 

(c) on account of 
contribution to 
a recognised 
provident fund 
[section 58A 



500 

2,000 

200 

800 

2,000 

6,500 

200 
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I declare that to the best of my knOTvledge and belief the informa- 
tion given in the above statement is correct and complete^ that the 
amounts of income shown are truly stated and relate to the year 

®^cled 3I-3-BI and that no other incorne accrued 

or arose or was received by family during the said year and that the 
family had during the said year no other sources of income. 

Date_ 17-8-3 1 Sifjnai ure T. Ray. . 

N.R — (a) Income accruing to you outside Brtfhh India received 
in British Lidia is liable to taxation, and must he entered hy you in 
the form. 

(h) All income from whatever source derived must he entered in 
the form includiny income received hy you as a ^partner of a firm. 

Note 1. — In column 2 should be shown the gross amount of 
salary and not the net amount after deductions on account of income- 
taxj provident fundS; etc. 

Note 2. — 'interest on securities” mean the interest on promissory 
notes or bonds issued by the Government of India or a local Govern- 
ment, or the interest on debentures or other securities for money 
issued by or on behalf of a local authority or company. Where 
income-tax has been deducted from the interest, or where the interest 
has been paid income-tax free, the amount of tax so deducted or paid 
should be added to the amount of interest actually received, and the 
gross amount so arrived at should be entered in column 2 of the 
statement. The term ‘Interest on securities” does not include interest 
on fixed deposits or mortgages or other loans, which have to be 
shown under heading 8. 


The interest on securities of the Government of India or of local 
Governments declared to be income-tax free should be shown under 
head 3. These which are not declared to be income-tax free should 
be included under this head. 

Entries under this head must be supported by the certificate issued 
by the person or company paying the interest under section 18(9) of 
the Act. 


Note B.--(a) The income-tax payable on the interest receivable 
on a security of a local Government issued income-tax free is payable 
by the local Government and not by the holder of the security. 

(b) Only the interest on securities of the Government of India or 
of a local Government declared to be income-tax free should be 
entered against this head. Such interest will not be charged to 
income-tax, but it must be included in the statement of total income 
in order to ascertain the rate of income-tax chargeable on other 
income. It is chorgeahU to super-tax. 

(c) Particulars of any interest on securities issued by other autho- 
ritiyand stated to be free of income-tax should be entered against 
head 2, as income-tax on such interest is actually paid by these 
authoiTties on behalf of the recipients. 
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Note 4— The tax is payable under this head in respect of the 
lorn fide annual value of any buildings or lands appurtenant thereto, 
of -which you are the owner, other than such portions of such build- 
ings and lands as you may occupy for the purpose of your business. 


Note 5.— -(a) Where you keep your accounts ^ on the mercatile 
accountancy or book profits system, you must file a return in the 
following form 

Income, profits or gains from business, trade, commerce. 


Income, profits or gains as per Profit and Loss Account 

for the year ended 1931. 

Add any amount debited in the accounts in respect of — 
1. Reserve for bad debts 

Sums carried to reserve for provident or other funds 
Expenditure of the nature of charity or presents 
Expenditure of the nature of capital ... 

Income-tax or super-tax ... 

Drawings or salary of proprietor or partners 
Rental value of property owned and occupied ... 
Cost of additions to or alterations, extensions, 
improvements of, any of the assets of the 
business 

Interest on the proprietor’s or partner’s capital, 
including interest on reserve or other funds ... 
Losses sustained in former years 
Losses recoverable under an insurance or contract 
of indemnity 

Depreciation of any of the assets of the business 
Private or personal expenses and expenses not 
incurred solely for the purpose of earning the 
profits 


2 . 

3. 

4. 

5 . 

6 . 

7. 

8 . 


9 . 

10 . 
11 . 

12 . 

13. 


Total ... 

Deduct— -Any profits included in the account already 
charged to Indian income-tax and the 
interest on securities of the Government of 
India or of local Governments declared to 
be income-tax free ... 


Balance 

{Signature of the !Person making the return.)^ 
Dated 


Rs. 


6,500 


1,000 



As. 


T. RAY. 


17-8- 


_1931). 


(6) Where you do not keep your accounts in such a form, you must 
file a statement showing how you ai-riye at the taxable profits, ie, 
showing details of the gross receipts and of the expenditure you 
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propose to set against those receipts, No deductions are permissible 
on account of — ^ 

(i) Property owned and occupied by the owner of a business 
tor the purposes of a business ; 

(ii) Additions to, or alterations, extensions, or improvements 
of any of the assets of the business ; 

(hi) Interest on the capital of the proprietors or partners of the 
business ; 

(iv) Bad debts not actually written off in the accounts ; 

(v) Losses sustained in previous years ; 

(vi) Reserves of any kind ; 

(vii) Sums paid on account of the income-tax or super-tax or 
any tax levied by a local authority other than local rates 
or municipal taxes in respect of the portion of the premises 
used for the purpose of the business ; 

(mi) Any expenditure of the nature of charity or a present ; 

(ix) Any expenditure of the nature of capital ; 

(x) Any loss recoverable under an insurance or a contract of 
indemnity ; 

(xi) Depreciation of any kind other than that specified in the 
Act ; 

(xii) Drawings or salaries of the proprietors or the partners ; 

(xiil) Private or personal expenses of the assessee ; 

(xiv) Any expenditure of any kind which is not incurred solely 
for the purpose of earning the profits. 

If you have included any such sums in your expenditure in your 
books, you must exclude them from the expenditure permissible for 
the purpose of arriving at your taxable profits. 

(c) You are also required to attach a statement showing the sums 
charged in your accounts under the provisions of section 58K(2). 


Note 6. — The income; profits or gains shall be computed after 
making allowance for any expenditure (not being in the nature of 
capital expenditure) incurred r^olcli/ for the purpose of such profession 
or vocation, provided that no allowance is made on account of any of 
your personal expenses. Professional fees received by you in any 
part of India (whether within British India or not) must be included 
by you in your receipts. 


Note 7. — Income-tax chargeable on the profits of companies is 
paid by the companies, so that the dividends received^ by the share- 
holders represent the net amount remaining after any income-tax due 
by the company has been paid. This amount should be entered in 
column 2 of the statement. The proportionate tax will be added in 
the Income-tax Office. 
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If the rate of tax applicable to your total income is less than the rate 
of tax applicable to the profits or gains of the company at the tme of 
the declaration of such dividends, you may^ by attaching the compam/s 
certificate received with the dividends, have the excess collected from 
your dividends from the company set against the tax payable by you on 
your other income instead of having to apply separately fo fa refund. 


Note 8.— Agricultural income from land not paying land revenue 
or local rates to an authority in British India should be included 
under this head. 


Note 9.— Deductions from^ total income can only be made for 
insurance premia in respect of insurance on your own life or on the 
life of your wife, or in respect of a contract for a deferred annuity on 
your own life or on the life of your wife. No deduction is permissible 
in the case of any other form of insurance except in the case of Hindu 
undivided families where deductions are permissible on account of 
premia paid in respect of insurance on the life of any male member 
of the family or of his wife. The original receipt or the certificate of 
the insurance company to which the premium was paid must be 
attached to the return. 
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After deducting the expenditures as shown per account with 
the^ receipt less joint family income of rupees one thousand 
which is not taxable in the hands of the individual, the net in- 
come is Es. 6,600 less -?rth of the house property Es. 100, net 
total comes to Es. 6,500 as per return shown. 

Business profits have been shown to be Es, 2,100 after de- 
ducting all expenditures. Es. 500 have been shown from^ house 
property after deducting :tth of Es- BOO. Joint family income 
cannot be amalgamated with the individual income, hence Es. 
1,000 have been left out of account. 

The Income-tax OflBcer shall proceed to make out the tax- 
able income in the following manner : — 

Es. 6,500 as per return. 

Add back previous yearns loss „ 1,000/- 

7,500/- 

The claim for the difference of rate in income-tax for the 
dividend of Es. 200 is disallowed as no certificate is forthcoming 
Less Dividend Es. 200/- 
7300/- 

Net Es. 7,300. 

Less life insurance premium,, 200/- 

7,100/- 

Tax on partnership profit, f.e., on Es. 2,000 has already been 
paid making the taxable income Es. 5,100. 

Tax at 9 pies per rupee on Es. 5,100 and surcharge in the 
year shall be jth. of the tax under the Supplementary Finance 
Act of November 1931 and i up to 19.34-35. 

Hindu Undivided Family. 

From the return stage up to the end, the procedure of ass- 
essment is indentical with the procedure of the assessment 
of individual, which has been clearly stated before. 

Usually the notice under section 22(2) is served on the 
manager or the Icarta of the joint family but service of notice 
on any other adult male member will not invalidate the pro- 
ceedings. Eeturn u- s 22(1) can be signed by any adult male 
member of the H. U. F, and not necessarily by the member on 
whom the notice u;s 22(2) has been served. 

Allowances. 

A Hindu undivided trading family is liable to assessment 
for the income derived from house property or for the profits 
derived from a joint family venture. The separate or personal 
income of the member is not chargeable with the income of the 
undivided trading family. Super-tax can only be levied where 
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the Hindu undivided family has got an inconae above Rs. 75,000. 
All members of the joint, family and their wives even are enti- 
tled to claim deductions for premiums paid to insure their 
lives. But these deductions are limited to ^th of the total in- 
come. All members of the Hindu undivided family are 
assessees and are entitled to copies. 

Where Members Claim Separation. 

Where any member of the Hindu undivided family hitherto 
undivided, claims separation, the Income-tax Officer shall serve 
notices on all the members concerned. The officer shall have 
to proceed to determine the question of separation and where 
he is convinced, he shall pass orders accordingly ; but all the 
members shall be jointly and severally liable for the tax for the 
year and in the next year separate files will have to be started 
against each member as the case may be. 

The assessee cannot object to an assessment simply because 
no order has been passed under section 25A. It must be pre- 
sumed that the joint family continues as such unless and until 
an order is passed to the contrary. When petition under section 
25A is allowed, it is desirable that separate demand notices 
shall be served on the members. 

Illustrations. 


The accounts of A, B and C constituting a joint family show 
the following : — 


1. 

Profits from business ... 

Es, 

10,000 

2. 

House property 

jy 

1,500 

3. 

Income of A as physician 

»» 

2,000 

4. 

Income of B as lawyer ... 


4,000 

3. 

Income of C as teacher 


1,200 

6, 

Interest of Hindu undivided family 

?> 

500 

7. 

Life Insurance premium paid by A 

ft 

200 


Do. paid by B 

ft 

100 


Do. paid by C 

It 

150 

8. 

Salaries paid 

ft 

2,000 

9. 

Business expenses 

tt 

500 

10. 

Dividend (already taxed). 

,, 

1,000 

How i 

bo fill up the return under section 22(2) 





FORM OF RETURN OF TOTAL INCOME FOR INDIVI- 
DUALS, FIRMS, HINDU UNDIVIDED FAMILIES 
AND OTHER ASSOCIATIONS OF INDIVIDUALS 
UNDER SECTION 23(2) OF THE INDIAN 
INCOME-TAX ACT 1922. 

Income-tax year 1931-32. 

Name ofassessee HARI CHAR AN DAS^Kartaof rhp Joint Family), 

Designatmi Merchant 

Address Harrison Road, Calcutta, 

Statement of total income during the previous year 


Amount of 1 
profits or I Tax already 
Sources of income. g^iins or ^ ! charged on 

! income during the income, 
the previous 
year. 

1. Salaries (including wages, Rs. A. j As. 

annuity pension, gratu- 
ity, fees, commission, 

allowances, perquisites, ' * 

including rent-free quar- 
ters) or profits received in ; 

lieu of, or in addition to, 
salary or wages ... [See note, 
lA. The contributions made (1)] j 

by an employer to the | ' 

account in a recognised 

provident fund of the ' 

person making the , ^ 

return 

IB. The interest accruing 
to the account mentioned 

in lA which is not exempt j : 

from income-tax [Section I 

58F (2)] 1 

2. Interest on securities 1 

(including debentures) 

already taxed ... „ (2) i j 

3. Interest on securities of the 

Government of India or j 

of local Governments j I 

declared to be income- ; i 

tax free n (3) ' | 
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1 2 3 

Amount of 

profits or Tax already 
Sources of income. gains or in- charged on 

come during the income, 
the previous 
year. 

As. A. Rs. A. 

4. Property as shown in 

detail in Schedule A „ (4) 3,250 

5. Business, trade, com- 
merce; manufacture, or 
dealings in property, 
shares or securities 

(details as in note 5) ... „ (5) 7,500 

6. Profession ... ... „ (6) 

7. Dividends from com- 
panies ... ... ., (7) 1,000 

8. Inter St on mortgages, 
loans, fixed deposits, 
current accounts, etc., 
not being income from 

business ... ... 500 

9. Ground rent 

10. Any source^ other than 
those mentioned above 
including any income 
earned in partnership 
with others ...[Seenote(8)] 


Total ... 10.250 

Deductions claimed— 

(«) on account of insurance premia ... 450 

(b) on account of contributions to a 
provident fund to which the Pro- 
vident Funds Act applies ... 

(c) on account of contributions to a 
recognised provident fund [ Sec- 
tion 58A (a)] 

(d) others 
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I declare that to the best of my knowledge and belief the 
tion givea in the above statement is correct and complete, -j i 
amount of income shown are truly stated and relate to the year . ^ 

Cbaitra 13B7 B. S . and that no other income accrued or aru.e or 
received by family during the said year and that the lami y ac 
during the said year no other sources of income, x- % d 

22-5>31 Signal are HARI CHAK Ajs 1);^. 

J'T.B.— fa) Income accruing to you outside British India received 
in British India, should be entered in Part 1 and not m f j 

(b) All income from whatever source derived must be ^ntprert 
in the form including income received by you as a partner ot a nrm 
Note l.-In column 2 should be shown the f ^ 

salary and not the net amount after deductions on accoun 
tax, provident funds, etc. . . ^ -, 4 . 

Note 2.— “Interest on securities” means the interest o" 
notes or bonds issued by the Government of India or a ;s^;upd 

ment or the interest on debentures or other securities 
by or on behalf of alocal authority or com^pany. 
been deducted from the interest, or where the i^rest has bwn 
income-tax free, the amount of tax to deducted p ero«s 

added to the amount of interest actually ’„f tL cftnte^nt. 

amount so arrived at should be entered in r £xed 

The terra “interest on securities” does not include intaeUra^ 
deposits or mortgages or other loans, which have to b 

The interest on securities of the b’e^shown under 

Governments declared to be incom^tax free to frw should 

heads. Those which are not declared to be income-tax free stio 

be included under this head. _* j v.., +v,„ r-ortificate issued 

Entries under this head must be supported by the certihcate u 
by t“ son or company paying the interest under section IbiO] of 

Note 3.— (a) The income-tax payable on *be m tere^ rweivable 

on a security of a local Government s^urity^ ^ 

by the local Government and not by the holder of the sMuritj^ 

( 6 ) Only the interest on 

or of a local Government declared to be charged to 

entered against this head. Such in , ctatement of total income 
income-tax but H nm.st be included ‘ on other 

in order to ascertain the rate of income-tax chargeanie 

a r-“iSor & s f 

authorities on behalf of the recipients , inrespect of the bona. 

Note 4 -The tax is “^or iS ‘bereto. of 

jide annual value of any building* or lands. ^PP buildings 

which you are the owner, other than ^ucii p Vm cinqs':; 

ZTKd. ^ '“p"” ”* TLr— tile 

N 0 M 6 .-(.)Wta J«« t-f r»" "K ttCKto 

accountancy or book profits system, you must hie a return 
following form 
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Es, I AS. 

Income, profits or gains as per Profit and Loss Account 10,250 
for the year ended Chaitra 1337 B. S. 1931. 

Add^knj amount debited in the accounts in respect of — 

1 . Reserve for bad debts 

2. Sums carried to reserve for provident or other 

funds ... ... ^ ... 

3. Expenditure of the nature of charity or presents... 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

6. Drawings or salary of proprietor or partners, ... 

7. Rental value of property owned and occupied ... 

8. Cost of additions to, or alterations, extensions, 

improvements of, any of the assets of the 
business 

9. Interest on the proprietor's or partner’s capital, 
including interest on reserve or other funds ... 

10. losses sustained in former years 

11. Losses recoverable under an insurance or con- 

tract of indemnity 

12. Depreciation of any of the assets of the business 

13. Private or personal expenses and expenses not 

incurred solely for the purpose of earning the 
profits 

Total ... |u); 25 o| 

Dedwc^— Any profits included in the account already 
charged to Indian Income-tax and the interest 
on securities of the Government of India or of 
local Governments declared to be Income-tax 
free. 

Bajance ... 

(Signature of the person making the return.) Hari Charan Das. 

Dated ~22-5-l93l ' 

(&) Where you do not keep your accounts in such a form, you 
must nie a statement showing how you arrive at the taxable profits, 
z.e., showing details of the gross receipts and of the expenditure you 
propose to set against those receipts. Ko deductions are permissible 
on account of — ^ 

{%) Property owned and occupied by the owner of a business 
lor the purposes of a business ; 

(i'i) Additions to, or alterations, extensions, or improvements 
... uny of the assets of the business ; 

{ui) Interest on the capital of the proprietors or partners of the 
business ; 

(iv) Bad debts not actually written off in the accounts • 

(v) Losses sustained in previous j^ears • ' 

ivi) Reserves of any kind ; ’ 
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{di) Sums paid on account of the inconu-tax or super-tax or 
any tax levied ))y a local autiiority other than local 
rates or miinicipal taxes in resiject of the portion of the 
premises used for the purpose of the biisinest : 

{viii) Any expenditure of the nature of charity or a prcpem ; 
(u’J Any expenditure of the nature of capital ; 

(x) Any iots recoverable under an insurance or a eoiitraet 
of indemnity ; 

(jr/j Depreciation of any kind other than that specified in the 
Act; 

■ ixii) Drawings or salaries of the proprietors or the partners ; 

{xiii ) Private or personal expenses of the asses see ; 

(xlv) Any expenditure of any kind which is not incurred 
solely for the purpose of earning the profits. 

If you have included any such sums in your expenditure in 
your booksj you must exclude them from the expenditure pL-rniissihle 
for the purpose of arriving at your taxable profits. 

(c) You are also required to attach a statement showing the sums 
charged in your accounts under the provisions of sf^ction u^K. [2). 

Note G. — The income, profits or gains shall be computed after 
making allowance for any expenditure ( not bong in the nature of 
capital expenditure) incurred solely for the purpose of such xirofeasion 
or vocation, provided that no allowanC(* is made on account of any of 
your personal expenses. Professional fees received by you in any part 
of India (whether within British India or not i muk be included by 
you ill your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is 
paid by the companies, so that the dividends received by shareholders 
represent the net amount remaining after any income-tax due by tlu? 
company has been paid. This amount should be entered in column 
2 of the statement. The iiroportionato tax will be added in the 
Income-tax office. 

If the rate of tax applicable to your total income is less than the 
rale of income-tax applicable to the profits or gains of the company 
at the time of the declaration of such dividends, you may, by attach- 
ing the company’s certificates received with the dividends, have the 
excess collected on your dividends from the company set against the 
tax payable by you on your other income instead of having to apply 
separately for a refund. 

Note 8. — Agricultural income from land not paying land revenue 
or local rates to an authority in British India should be included under 
this head or under income from business according to circumstances. 

Note 9. — Deductions from total imeome can only be made for 
insurance premia in respect of insurance on your own life or on the 
life of your wife, or in respect of a contract for a deferred annuity on 
your own life or on the life of your wife. No cledizction is permissible 
in the case of any other form of insurance except in the case of Hindu 
undivided families where deductions are iDermissible on account of 
premia paid in respect of insurance on the life of any male member 
of the family or of his wife. The original receipt or the certificate 
of the insurance company to which the i3rt*iiiiiim was paid must be 
attached to the return. 




FOEM OF INCraiE-TAX RETUEN 


687 



foem of income-tax eetcen 


The personal income of the assessee is not taxable with 
the income of the Hindu undivided family and hence left out 
of consideration altogether. Sums paid by ^ the members as 
premiums for isurance policies are permissible deduction. 
The valuation of the house property will be Es. 16,000 less 
ith, ie., Rs. 250 =Es. 1,250. Taxable income is Es, 10,200 
less tax already paid on dividend on Rs. 1,000/- at the rate of 
19 pies. The taxable income therefore comes to Rs. 9250 at 
the rate of 19 pies per rupee, less the difference between 19 
and 9 pies on Rs. 1,000 (alieady taxed). 

Company. 

The Income-tax Act places a statutory obligation on each 
company to furnish the income-tax office with a return on or 
before the 15th June which may also^ be extended on applica- 
tion. The question of service of notice is immaterial but as a 
matter of courtesy, the Income-tax Officer in almost all cases 
issues notice to the company. Whatsoever penalties or dis- 
abilities a company may have incurred by not complying with 
the provisions of the Companies Act, the matter docs not affect 
its liability to pay income-tax on its profits : In re : Sri- 
gopalji Co., A. I. R. 1931 Lah, 376. 

The procedure to be followed is the same as in the case of 
an individual assessment with minor alterations. Failure to 
file the return makes the company liable to a summary assess- 
ment under section 23(4) and it looses the right of appeal but 
of course it can file an objection under section 27 and in case 
of refusal may prefer an appeal against the order of refusaL 

But where compliance is made, the Income-tax Officer 
may accept the return and make an assessment under section 
23(1). Where the Income-tax Officer considers the return 
to be incorrect and incomplete, he usually serves a notice under 
sections 23(2) and 22(4) calling for evidence and accounts. 
Failure to comply with the requisition brings the company 
under the summary clause. Where full compliance is made, 
the assessment must be under section 23(3). An appeal lies 
against such an order to be filed ordinarily within 30 days 
before the Assistant Commissioner. No second appeal lies 
but the company within 60 days from receipt of the notice of 
the order may ask the Commissioner to state a case before the 
High Court. The Company as well can file a petition of re- 
view under section 33 within a year before the Commissioner. 

The assessee compay may be penalised under section 28 
for any concealment of any particular of its income. An appeal 
lies before the Assistant Commissioner and in case of enhance- 
ment on appeal, a second appeal lies before the Commissioner 
for any concealment of any particular of its income. An appeal 
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lies before the assistant Comniissioner and in case oF enhance- 
ment on appeal, a second appeal lies beFor the CVnnniissioner, 
The High Court has no power to compel the (Commissioner 
under section 66(3) to state a case for reference where ])onalty 
has been imposed. 

Section 23A gives wide power to tlie I. T. O. who wdth 
the previous approval of the Assistant Commissioner can treat 
a one-man company as a family company not controlled by 
more than 5 members and can ignore it altogether and pro- 
ceed to make assessment on each individual member forth- 
with in respect to his shares. 

An appeal against an assessment under section 23 A can 
be lodged before the Commissioner witiiin 30 days For deci- 
sion by a Board of Eeferees. Similarly the Comniissioner 
may be asked to state the ease i'or reference to the Higli 
Court. 

So far the Company is concerned it is taxable at the 
maximum rate no matter whether the income is below Es. 
2 , 000 . 

A1 least in the case of assessment of company, the I. T. O. 
can always make an assessment under section 23(1) as in 
all cases audited balance sheets are forthcoming. 

The principal officer of a company is to furnish the I.T.O. 
with the names and addresses of share-holdei’s to whom 
dividend has been paid together with a certificate that income- 
tax thereof has been deducted. It is further enjoined on 
him- to furnish the Income-tax Officer with the names of 
employees having drawn assessable salaries and the amounts 
of tax, if any, deducted at source- It is mandatory on the 
principal officer u/s 20A to report to the L T. O. the name 
and address of any person receiving interest exceeding 
Es. 1,000. 

The form of return to be filed by a company is shown 
herewith, with instruction how to fill it up. 

Eule 18 lays down the prescribed form which is given 
below. It must be accompanied with a balance sheet. 
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Income, profits or gains from business, trade and commerce. 


Income, profits or gains as per profit and loss 
account for the year ended 19 
Add — any amount debited in the accounts in res- 
pect of— 

1. Eeserve for bad debts 

2. Sums carried to reserve for provident 

or other funds 

3. Expenditure of the nature of charity or 

presents 

4. Expenditure of the nature of capital . . . 

5. Income-tax or Super-tax ... 

6. Rental value of property owned and 

occupied 

7. Cost of additions to, or alterations, ex- 

tensions, improvements of, any of 
the assets of the business 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

10. Losses recoverable under an insurance 

or contract of indemnity 

11. Depreciation of any of the assets of the 

business 

12. Expenses not incurred solely for the 

purpose of earning the profits 

Total ... 

Deduct— Any profits included in the accounts 
already charged to Indian income-tax and 
the interest on securities of the Government 
of India or of local Governments declared to 
be income-tax free 


Rs. 


A. 


p. 



Balance ... 


If tbe company owns any property not occupied for the 
purposes of the business a statement in the form prescribed 
in schedule A to rule 19 should be attached with particulars 
of the credit and debit on account of such property entered 
in the accounts. 


Declaration. 


MeicL M2) oftUe Act] oftt, ' 

agamst each head m tins return is correctly given as shown 
inthe hooks ot the Company as also in the accounts which 
have been duly audited by the auditors of the Company and 
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•which have been adopted by the share-holders of the Com- 
pany. 

Signature 

Designation 

Dated 19 . 


Firm:. 

A firm may be constituted by a deed of partnership, 
registered or unregistered. A. B. C., tliree partiuTs start a 
business with equal shares. There may not be any partnership 
deed ; ^ the account books reveal allocation of profits and 
apportionment thereof according to their shares. Similarly 
a firm may have registered purtnershii) deed. The Income-tax 
Act recognises two kinds of firms, namely (1) Unregistered 
Firm and (2) Registered Firm. Section 26A provides the 
machinery for registration under the Income-tax Act. Under 
the Indian Contract Act a minor cannot be a partner in a 
firm and necessarily minors cannot be recognised as partners 
for the purpose of registration of a firm under section 26A. 
But minors are now admitted into the benefits of pai’tner- 
ship and necessarily a firm having minor partners can be 
registered. 

Under section 2(14) a firm may apply for registration 
before the Income-tax Officer with a registered deed of part- 
nership in original or in duplicate where the original is not 
available showing specific shares of each partner at any time 
before assessment under section 2d. Registration is also per- 
missible before any assessment is made under section 34 under 
certain circumstances. Law as it stands, it is not at all 
necessary to apply for registration at the time of filing the 
return, although that is very convenient for the assessce. 
An Assistant Commissioner hearing appeal has power to allow 
registration as well. Registration is renewable every year. 
There cannot be such thing as once a registered firm is 
always a registered firm. 

So far as submission of returu and subsequent procedure 
are concerned, it is practically the same as in the case of 
individual. 

IXADiMISSIBLE ALLOWANCES. 

Drawings of partners, be they salaries or not or otherwise, 
are inadmissible deductions. Interest paid to a partiu-r 
as capital investment cannot be deducted except when such 
an advance has been made at an agreed rate of interest and 
as a distinct loan. 
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Disadvantages. 

The firm as a whole is taxed as a single entity irrespec- 
tive of the share of the partners and the partnership profit 
of each member is added to the partner’s individual share 
for arriving at the total income and for determining the rate 
of tax payable by the individual partner. 

Advantages. 

Partners of the unregistered firm paying super-tax on the 
total income of the firm are not liable for super-tax again 
for their individual profits. 

Where the Income-tax Officer docs not consider a firm 
as a genuine and hma fide firm for the benefit of all the mem- 
bers, but a one-man firm for avoiding tax, he may proceed 
under section 23A and determine the sliare of profits of each 
individual members in the firm and assess each partner se- 
parately- 

SuccEssiON & Change In The Constitution Op The 'Film, 

A firm may be succeeded by another firm or there may 
be a change in the constitution of the firm. But wliatever it 
may be, section 26 of the Income-tax Act enjoins that the 
successor is liable for the tax of his predecessors and assess- 
ment is to be made according to the status of the successors. 
But a successor is liable only when he succeeds a business^ 
profession or vocation and nothing more. 

Section 44 speaks of liability of all partners jointly and 
severally in case of the discontinuance. 

Registered Firm. 

A registered firm must pay income-tax at the maximum 
rate whatever be its income. The Finance Act of 1931 has 
raised the tax to be 26 pies per rupee. It must bo remem- 
bered that a firm once registered cannot be considered always 
registered. Application for renewal for registration of the 
firm must be made annually. 

Advantages. 

A member of a registered firm can apply for refund where 
he can show that the rate of tac: applicable to him is 
higher than his total income, as a result of which he is entitled 
to a refund under section 48 of the difference of the two rates. 
Similarly a partner is entitled to claim set-off of any loss 
in the firm against any of his personal profit. 

A registered firm is not liable to pay super-tax although 
the shares of each individual members will be included in his 



AisSESSMEXT OF FIItM 


individual income for the purpose of computing super-tax 
where it exceeds Rs. 30,000. 

Incase of asssessment under section the Income- 
tax Officer may in his discretion oauc.el the registration aft**r 
giving 14 days^ clear notice. 

Mhere there has been an improper and unfair distribution 
of profits totally disregarding the instrninent of partnership 
the Income-tax Officer may in his discretion impose penalty 
under section 28. 


Comparison Of The Two. 

A registered firm is like an individual o!mrgea])le to in- 
come-tax whenever its income exceeds Rs, 2,(i00 and is liable 
to super-tax when the income exceeds Rs. 30,000. 

The individual paitner cannot claim any refund prr^por- 
tionate to his share, on the other hand, his partnership 
profit is added up with his individual income for determining 
the rate of tax. 

The trend of modern decision is that a ])artnor of an 
unregistered firm can claim set-off for loss against his indi- 
vidual income. Partner of a registered firm can claim set-off 
and refund under section 48 

Illustration. 

A. B. C. X. Y. Z., constitute a registered firm having cipial 
shares. In the year under assessment the registered firm 
incurs a loss of Rs. 400 and is assessed at nil. 

The proportionate share of all members thus comes to a 
loss of Rs 400 each- X has no income from any other 
source, Y has an income of Rs. 2,300, Z has an income of 
Rs. 4,000, A has an income of Rs. 3.000, B has an income 
of Rs- 2,000 and C also Rs. 2,000. Under the circumstances 
A can be assessed individually. B and C are not liable to 
tax individually as the loss sustained in the registered^ firm 
must be set off against the profit- Similarly X and Y are 
not chargeable to income-tax in their individual capacities, 
while Z is liable to an assessment on an income of Rs. 3,000 
at the rate of six pies. 

Similarly where the above firm sustained a loss to the 
extent of Rs. 38,000 and the proportionate share of each 
partner is Rs. 0,333, X makes a profit of Rs. 6,000, \ 
Rs. 5,000, Z Rs. 5,500 while A, B and C make profits of 
Rs. 4,000, 4,200, and 4,500 respectively in their individual 
capacities. Xone of them are liable individually as they can 
claim set-off and are entitled to it under section 24. 
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. Limitation. 

No claim for any refund shall be allowed under section 
48 unless the application is made within one year from the 
last day of the year in which tax was recovered or before 
the last day of the financial year. 

The application for refund can be had from the Income- 
tax Office free of charge. It is not necessary to affix any 
court-fee stamp on the application. The applicant may re- 
quest the Income-tax Officer to remit the amount by money 
order. But as a matter of practice the Income-tax Office 
usually issues a refund cheque which is valid lor a month 
from the date of issue. Cases may arise where a refund 
cheque is not encashed within the prescribed time and. 
consequently the cheque in question cannot be encashed. In 
such cases the applicant may again apply to Income-tax 
Officer for extending the date. A lapsed cheque is not neces- 
sarily a forfeited cheque. 

Association of Individuals. 

The Association as a whole or the members thereof are 
considered a single entity for the purpose of assessment. The 
rules and procedures applicable to individuals apply equally 
to the association of individuals. Unless notice under section 
22(2) is served, the association is not bound to submit the 
return. Where the business is split up, the assessce can 
apply under section 26 for separate assessment. 

Rate of Income-tax. 

Unless the Finance Act is passed, Income-tax Officers are 
not competent to issue notice under section 22 and service 
of such notice before the passing of the Finance Act is a 
material irregularity invalidating the proceeding altogether. 

The Indian Income-tax Act is a machinery one and the 
rate of tax is determined by the Finance Act both for the 
purposes of income-tax and super-tax. 

Rate Of Income-tax Undee Section 34. 

Where an assessment is made in the year 1930-1931 for 
the year ending 1930, the rate of income-tax will be that which 
is in force for the year 1930-31. But where notice under sec- 
tion 34 is issued for assessing the income of 1930 which has 
escaped assessment in the year 1931-32, the rate of - income- 
tax shall be that in force in 1930-31 and not in 1931-32. 
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Interest from all Sources. 

A CniTicAL Survey On" All Its Phases Ix Reeatiox 

TO ACCOUXTS. 

With a view to give a practical itlea as to how and wlieri 
interest becomes chargeable to income-tax, it is ii<*cer5siiry to 
see how first of all accounts are maintained inasmuch as taxabi- 
lity or otherwise depends on the method of keeping accouiit. 

System of Accouxtaxcy. 

There are two approved metliods of accountancy* 
the cash system and the mercantile system of accountancy. 
There is firstly the cash basis system, when a record is kept of 
actual receipts and actual payments, entries being made when 
money is actually collected or disbursed. There is secondly, 
the mercantile accounting system under which a profit or loss 
account is maintained and a coraxiarison is made of the value 
of the stock in hand on the beginning and at the end of each 
year. Under this latter system entries are made in the accounts 
on the date not of receipt of money or expenditure of money, 
but on the date of transactions irrespective of the date of pay- 
ment. When goods are sold, for example, an entry is made at 
once on the receipt side of the accounts, although no cash 
may be received at the time in payment of such goods^ ; and an 
entry is similarly made on the debit side when a liability is 
incurred although payment on account of such liability may not 
be made at the time. It will be the method of accounting adopted 
for by the tax-payer, therefore, that will determine the period 
within which any item of gross revenue or any deduction there- 
from is to be accounted for, and wdiether particular allowances 
are or are not permissible. 

It is for this reason that it docs not contain a complete 
statement of the deductions or allowances that are permissible 
or not permissible in working out business pptits or professional 
earnings, since certain allowances or deductions can only occur 
when the mercantile system of accountancy^ is adopted. There 
can, for example, be no allowance for bad debt$^_when the 
cash basis is the method of accountancy employed, under the 
mercantile accountancy system, as noted above, an entry is 
made on the receipt side when a sale is concluded, although the 
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money on account of such a sale has not been paid and in 
matins: up the accounts at the end of the year such entries are 
treated as receipts, and the tax is levied on these book profits\ 
It may happen that some of these ^book profits^ cannot be 
recovered ; they are written off as ‘bad debts' when found to 
be irrecoverable ; and since such ‘book profits' have been 
included in the income assessed to income-tax, the bad debts' 
must be written off against the ‘book profits' in the year in 
which they are written off in the accounts as irrecoverable. 
When the cash system is adopted, there can be no ‘bad debts'. 

Again, it will be the method of accounting that will deter- 
mine the particular year in which allowances common to both 
systems of keeping accounts may be made. In sub-section (2) 
of section 10 of the Act, provision is made for allowances on 
account of rent paid, interest paid on capital borrowed, the 
amount of premium paid in respect of certain classes of insur- 
ance, amounts paid on account of current repairs, etc., and 
sub-section (3) of section 10 states that the word ‘paid' moans 
‘actually paid' or ‘incurred' according to the method of accoun- 
ting upon the basis of which profits or gains are computed, i.e. 
when the cash basis is adopted, it will be the date of actual 
payments that will determine the year in which such allowances 
are to be made, whereas if the mercantile accountancy^ system 
is adopted, the allowances can be claimed in the year in which 
the liability to pay accrued. 

Money-Lendustg Business. 

Interest received from money-lending business is chargeable 
to income-tax. When it is a case of clear receipt it is always 
chargeable but it may be chargeable when it actually accrues or 
arises. 

Under the cash system of accountancy interest becomes 
chargeable to income-tax when it is actually realised. But 
under the mercantile system of accountancy, profits or gains 
are chargeable to income-tax when it only accrues or arises. 

When Income Arises. 

In the Privy Council case of St Ljicia Ui<incs ami Estates 
Go. V. St Lticia, (1924) A. C. 508 at 512, Lord Wrenbury has 
observed ; “The words ‘income arising or accruing' are not equi- 
valent to the words ‘debts arising or accruing'. To give them 
that meaning is to ignore the word ‘income'. The word means 
‘money arising or accruing by way of income'. There must be 

a coming-in to satisfy the word ‘income' If the tax-payer 

he the holder of stock of a foreign Government carrying, say, 5 
per cent, interest, and the Government is that of a defaulting 
state which does not pay the interest, the tax-payer has neither 
received nor has there accrued to him any income in respect 
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of that stock. A debt has accmeJ to liim bnt iacoiiK* hfis not. 

It does not follow that incomo is contiiicd to that which the 
tax-payer actually receives. Where inenmr* tax is di*d;iet»‘d 
at the source, the tax-payor never receives the siini deducted 
but it comes to him.^’ 

Similarly in Gra^hnif Life Axsitrani^r Sorif h/ \\ Uii^hoji, 
(1902) A. C. 287 at 2rM') Loro Lindley obsv*rve.s as follows : 
^‘My Lords, I agree with the court of appeal that a sum of nj(ne\v 
be received in more ways than one, by the transfer or a 
coin or a negotiable instrument or other doennients wliieh re- 
present and produce coin, and is treated as sneli by basimvs- 
men. Even a settlement in accounts may be e(iiiivalent to 
receipt of a sum of money, although no money may pass : a!id 
I am not myself prepared to say that what amongst business- 
men is equivalent to a receipt of a sum of mon(‘y is not a receipt 
within the meaning of a statue which your Lordships have to 
interpret. But to constitute a receipt of anything, there rnust 
be a person to receive and a person from whom he rce<lves, 
and something received by the former from the latter, and in 
this case that something must bo a sum of money, -i 
entry in an account iihirh (Joes not represmt suck a irausw thui 
does not 'prove amj receipt •ivhatcrcr else it mny he iroriUr 

Execution oe Hand-note on Ejiesh SBCunirv for Debt. 

Income may be received in kind as well as in cash and tlie 
receipt of an equivalent of ciish may be a receipt of income. 
The essence is that there must be an actually realised (jr 
realisable profit. Receipt of a new and substituted security is 
not enough (Vide CV//^/br/^^V^?^ Copper Syudienfe v. Harris o T.t’. 
149, Eoijal Insurance Co. Ltd.^ v. Stephen, 14 T. (J. 22 and also 
the unreported case of TVesi?ninisfer Bank Ltd. v, Osler)^Jn the 
matter of Raja Raghtnandan Prasad Sinhu w Commissioner 
of Incomedax^ BeJiar and Orma, A. I. E. 193b P. C. 101. 

Compound Interest Added to the Principal. 

In the case of Aurangabad AHIU Lid., lo Bom. 12Sfi, Justice 
Shah holds ; ‘Tt is clear that the mere fact of the entries being 
made for the purpose of proper account keeping would not 
entitle the collector to treat the profits as having been received 
in British India within the meaning of section oil) of the 
Act VII o£ 1918.’^ Again in Coinm/ssionvr of bieoiiie-itu- v. 
Pydah VenMachalapalnj, (3 I. T. C. 185), it was hold that where 
compound interest is payable by a debtor to a creditor witli 
yearly rests and the creditor makes entries in his books ot 
accounts adding to the principal amount the interest which has 
accrued due at the end of the year, but does not receive pay- 
ment either in cash or by counter-credit in the debtor’s aeeouiit s, 
a mere entry of such interest in his books of accounts does 
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not make such interest taxable income within the purview of 
the Income-tax Act. 

In the case of Pcmclit Pandvrang v. Commissioner of 
lncorm4ax, A. I. R. 1926 Nag. 180 : 91 I. C. 980, it was urged 
that the amounts of Sawai credited in the Kasarkliata does 
not represent his income and that ho makes credit^ entries 
in respect of Sawai in the Kasarkhata with the sole object that 
the debit and credit entries in his account books may tally and 
not with the object of showing his profits. 

Sawai. 

Where a person advances 50 rupees to his debtor, he adds 
up Rs* 10 for Sawai to Rs. 50 and exacts a bond for Rs. 75 from 
the debtor payable by instalments and debits Rs. 75 to his 
debtor^.s khata and credits Rs. 25 to the Kasarkhata. 

Tavani Loans. 

Tavani means a period of rent, and the distinguishing fea- 
ture of such loans is that at the close of each period, the inter- 
est due, if payment in cash has not been demanded by the ci*e- 
ditor, is added on to the principal sum lent and becomes 
merged in it and begins to bear interest as part of such prin- 
cipal : In re : T. P. Pethapera-malchGliiar, A. I. E. 1929 
Mad. 34. 

Such unpaid interest added to the principal amount must 
for the purposes of assessments to income-tax be deemed to 
have accrued. 

But in Narayan Chetty, v. Suhbia Chetty, 43 Mad. 629, it 
was held that in such cases interest paid and added to the prin- 
cipal is to be treated as fresh deposit. 

Similarly in the case S. V. L. L, Lahshmianrmn CheUm\ 
A- 1. R. 1929 Mad., 675, various cases were discussed and it was 
held that interest fallen due but not credited in the account 
year in respect of Tavani loans advanced in the course of 
money-lending business in British India to persons outside 
British India, is assessable under section 4(1) of the Act as 
income accruing, arising or received in British India. 

Mercantile System. 

In Subramayan Chettiar v. Commissioner of Income-tax^ 
Mad. A.I.R. 1927 Mad. 841, it was held that where a person 
who adopted the mercantile system of accountancy, advanced 
a sum of money and credited interest on advance although 
nothing was actually received, it was income which properly 
accrued or arose within British India. 

In this case reference was made to Gresham Life Assio'ance 
Society v. Bishop, 4 T.C. 464, Far men v. Scottish Widoivs Fwid 
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Life^ Afisnrance Society, 5 T. C. 502, and Sroftish Prorhirtit 
Institution v. Fnrman, i) T. C. 34. In all the-e oaFeH ifc was held 
that actual receipt of interest of profits is essential and that a 
mere inclusion of the amounts in the accoiuits is not snilicieiit 
to make income taxable. 

Interest Due. 

When interest has fallen dne to ct)f nsscs^e^ hift has not been 
paid to him and he shnirs the amoant dne in his interest Irdyer 
and on the credit side for hiivsetp acrording to w^n rndile systftn 
of accountancy^ is the amo?jnt so sheini ineo)n(„ profits or gains 
7.inder section IS of the Act ? “The answer is bu'^ed on^ a mis- 
reading of section 13 of the Act ; perhaps a greater mi'>under- 
standing of the judgment of the High Court of iladras in the 
Commissioner of Income-tax^ Iladras v. SabiynjuinicnjC/icttiyar 
(2 I. T. C. 365). That judgment was cited in this court as 
supporting the proposition that section 13 of the Act means 
what it says, which hardly needs support. In that ease certnin 
sums of interest which had not been paid in cash were shown 
in the assessoe^s books as received, by book transfer or qther- 
wise, in accordance with the method of accounting regularly 
followed in these books ; the learned judges naturally held that 
any sum shown as income or profits in the books, nuist under 
section 13 of the Act, be regarded as income or profits whether 
it had been received in cash* or what is called constructively 
received.^ 

But in the present case the sums of interest aro^ not shown 
as income or profits received in any way, whether in cash or by 
adjustment of accounts ; they are shown as still due,^ that is to 
say, not yet received and perhaps never to be received. The 
most that can be said of them is that they are shown in the 
accounts as assets, and that not of the amounts stated, but so 
much of them as may be recovered hereafter. 

Section 13 merely lays down that sums shown in the ac- 
counts as received, whet tier actually or constructively 
there is little real difference) must be treated as income. It 
would be to stultify the Legislature to suggest that it lays down 
that sums shown as not received at all must be treated as in- 
come. Our answer to the particular question in this aise is 
that sums shown in the accounts as having fallen dne but not 
received cannot be treated as income. In re: 
and Gkasiram v, Commissioner of Income-tax, A. 1. K. 

Nag. 241. 

Usufructuary Mortgage in Trust if Agricultural. 

If a person carries on money-lending business and lends 
money on the security of lands of which he a usufruc- 

tuary mortgage and if he immediately leases those lands back 
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to the mortgagor with a, stipulation for fixed annual payments 
amounting to a definite percentage on the sum lent, should 
these annual payments bo considered agricultural income ? 


“It may be conceded that the profits made by a usufruc- 
tuary mortgagee even though aiising out of the land mortgaged 
to him, are gains of his business, if he has taken this mortgage 
in the course of his business, as investment. But this con- 
cession does not necessarily involve an admission that such 
gains of business are not meant within the meaning of the sec- 
tion so as to exempt him from liability to pay income-tax. The 
money which actually comes into the hands of a pure usufruc- 
tuary mortgagee may be rent received direct from tenants or 
may be the profits from actual cultivation. It is therefore 
either rent derived from land which is used for agricultural 
purposes or is income derived from land by agriculture, hi 
cither case it is agricultural income. It may also hai")pen to be 
gains of his business, but that docs not necessarily take him 
out of the exemption clause. I am therefore clearly of opinion 
that in the case of a pure usufructuary mortgage there is no 
liabifity to pay income-tax. The position of such a mortgagee 
is very much analogous to that of a proprietor who is entitled 
to have his name recorded in the revenue papers and is for the 
purposes of revenue courts treated as a co-sharcr. He is also 


entitled to sue for arrears of rent, eject tenants and to enter 
into possession and cultivate the land himself as the proprietor 
himself could have done. He is further liable to pay Q-overn- 
ment Revenue which a simple mortgagee xS not. His position 
is analogous to that of a lessee who takes a lease of agricultural 
rpL ^ period, on payment of some naxarnama. 

ihe latter case of transfers cannot make one liable for payment 
of income-tax. It is thus clear that the income received by a 
usufructuary mortgagee is really agricultural income, though it 
just happens to be also a return for the capital invested by him. 
Lo hold that he is liable to* xxay both Grovcrnmoiit i*evcnnc and 
income-tax would be imposing a double taxation which is 
gainst the policy of the Act In re : Mulukchcmd Sarup v. 
Commissioner of hieome-tax, U. P,, 107 I. C. 68D. (The case of 
biibrconaniya Sastrigal Commissioner of hicome’-tax^ Madras^ 
2 I. T. C. 152 iJist.) 


Similarly in the case of T. K. F. Ihrahimsa Bavautlar v. 
Commissioner of Income-lax, Madras A. I. R. 1928 Mad. 543 : 
51 Md. 455, it was held that the assessce whose chief source of 
income was money-lending business lent money on usufructuary 
moitgages of agricultural land with no stipulation for interest, 

the income from the mortgaged properties to be taken and en- 
joyed by inm. The Income-tax Officer, purporting to look into 
the substance of these transactions, held that the income-tax 
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derived therefrom was really part of the profits and gains of 
the money-lending business carried on by the assessf^e and not 
agricultural income exempted from assessment. 11* h] (Jnstiec 
Jackin that the income souglit to be assessed was 

rent derived from land used for agricultural purposes and hence 
exempt from assessment. Section 4(3) fvii) of the Tucomc-tax 
Act. Subnmanya Sastrigal v. Comvti^sionkr of 
Madras^ 2 I. T. C. 152 overruled. 

Possessing AIoutgage. 

In^the unreported case of Khan Mahanunad Yahnb Khan 
and Khan Mahmmnad Ashan v. Commt}<s}onrr of huottte4nj\ 
Punjab and A. W. Front ior Prorlmv^ it was held that the 
mortgagee being entitled only to a fixed sura and having no 
concern in the produce of the land or the possession tiier<*of, 
the sums received could not be said to be income from land 
within the meaning of section 2(1) of the Income-tax Act and 
that the sum of Rs. 30,000 %vas received by the mortgagee only 
when the same was deducted from tlie purchase money and not 
earlier when it was secured as a charge. 

Remittances fuom AbroaD'—Income or Not. 

The unreported case of A. J/. K. Jlniha Karnparu Chrdth r 
and another v. The Conuuissioacr of Jneome-tax^ 2Iadra,^'y 
contained in short the following facts : The assessees carrying 
on money-lending business remitted in the accoiiiit year huge 
sums at their branch shop. These remittances were exhibited 
in the accounts as loans, interest charged and adjustt^ in the 
accounts. It was observed that “on the merits, I consider 
that the amount of 2 lakhs was rightly taxed. Section 4 (2) 
of the Income-tax Jict enacts ‘profits and gains of a business 
accruing or arising without British India to a person resident 

in British India, shall, if they are received or brought ^ 

The petitioners admit that large profits accrued or arose to 
them in their business at Penang and that the remittances 
made to British India came out of the funds of their Penang 
business which consists of both capital and profits. The 
Madras High Court has repeatedly held that in such circum- 
stances there is prima facie presumption that the remit- 
tances represent profits unless the assesseo prove the con- 
trary. In this case the petitioners have not proved that the 
remittance or any portion thereof was attributable to capital.'^ 
Auction Sale. 

It is an established rule of law that when an assessee ob- 
tains from realisation or conversion of securities enhanced 
values, it becomes chargeable, inasmuch as it is an act don»^ 
in what is truly the carrying on or the carrying out of a 
business : In re . : Kathnal Provincial Dank of England, 5 T. C. 
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Secueity Sale. 

In tlie Scottish Investment Trnst Company v. Forbes, 3 
T. C. 231, it was held that when larger prices are realised 
on sales of securities, the difference cannot be treated as 
profits i£ the sale was for the purpose oE realisation. But 
when the assessee deals in securities the difference in prices 
is profits chargeable to income-tax. 

In Forests, 8 T. C. 704 : 8 T.C. 704, it was held that on 
purchase of shares dividend accrued but not declared, the 
amount in the dividend, which is declared subsequently, is 
income and not capital. 

Assets Realised ip Income or Capital. 

In case of Forbes, 3 T. C. 542, it was observed by Lord 
Young that the general principle will be that when a busb 
nessman disposes of his business premises at a higher price 
and buys a new one, the excess is not income but capital. 

In the Californian Copper Syndicate v. Inland llcvenue, 5 
T. C. 159, a company formed to buy copper-bearing land, 
purchased ‘lands, made addition and alteration and then 
he sold it to a company for shares.^ It was held that 
profits arising therefrom are chargeable to income-tax. 

But in Tebrani Rubber Syndicate v. Farmer, 5, T. C. 
558, it was held that the first comi)any was not formed to 
deal in land as a business. In the Commissioiter of Taxa- 
tion V. Feioman, 29 Common Wealth L. R. 484, when a bree- 
der of stocks sold away all his stocks together with the 
good-will as a going concern, it was a realisation sale and 
not chargeable to income-tax. 

Similar views have been expressed in Stevens v, Hudson^ s 
Bay Company, Limited, 5 T. C. 424, that sale proceeds of 
these lands are not chargeable to income-tax. 

Now to revert to the subject in question, let me first take 
the subject one by one : — 

(a) Interest on arrear oE rent oE land — such interest is 
not chargeable to income-tax as it is purely agri- 
cultural income ; but when the arrears are secured 
by bond, registered or unregistered and are there- 
fore recoverable by civil suit, such income is 
chargeable. 

(i) Interest on bank deposit is chargeable to income- 
tax under head ‘ other sources \ 

ic) Interest on boriowed capital is deducible but the 
interest thus deducted shall be chargeable to in- 
come-tax in the hands of the recipient. 
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id) Interest on post office savings bank doi^osit — such 
interest is not taxable, similarly the yhdd of prwt 
ofiBce cash certificates are not ehargrahle* Under 
section 30 the Governor-General-in-Conn<*il has 
by notification No, 7 TS?] dated 2L:J'^W2i\ mnie 
several exemptions. 

(e) Interest on foreign debentures : — 

When such interest is received by tlie debenture or 
security-holder in British India, it is eletirly 
liable to Indian Income-tax under section -jtl) ; 
when, however, it is not received in British India, 
the tax will only be payable under tlip terms of 
the same section if the interest can be hold to 
accrue or arise then. 

(f) On Guaranteed securities : — 

Where a sum has been paid as guaranteed intecsts 
for a period during which Government has given 
an undertaking, it is income : In re : Pretoria 
Pietorsharg E. Co., fi T, 0. 508. 

(g) On Government securities : — 

The interest on Government securities purchased 
through the post office and held in the custody 
of the Accountant-General, Post and Telegraph, 
is not taxable as per notification No. 00 dated 
5-1-1925 under section 60. Similarly nailer sec- 
tion 8, the interest chargeable is the interest on 
securities of the Government of India or of a lo- 
cal Gevernment or on debentures or other secu- 
rities for money issued by or on behalf of a local 
authority or company. 

When a local Government issues a security as income-tax 
free the income-tax on the interest thereon shall be payable 
by that local Government. 

“Whatever it may be income-tax is not payable on the 
interest received by the assessee.^’ 

Dsufeuctuauy Mortgagee. 

When the assessee mortgagee is in the position of a land- 
lord with respect to actual cultivating tenants, income from 
rent or revenue is agricultni'al income. 

In the case of Zuripeshgi lease with a usufructuary mort- 
gage, the position of the mortgagee may hjd the position of a 
landlord. In the case of Commissioner of Income-far v. Maha- 
rajadhiraj Sir Knmcsicar Singhn of Darhltanga A. I. E. 1934 
Patna 178, 2 Income tax Law Reports IS, it has been iieid that 
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the assessee lessee is in possession of both the properties, and, 
in his relation to the cultivators of the soil, he is in the position 
of a landlord dealing directly with them and collecting rents. 
The estate is in every sense in the possession of a landlord of 
land used for agricultural purposes and tlic assessee is in the 
position of a landlord with respect to the actual cultivating 
tenants within the meaning of the term under the Bengal 
Tenancy Act. 

MouTGAGE-DEirr. 

Interest ptiid or payable is an allowable expenditure, 
similarly intei'est paid on borrowed capital is also an allowable 
expenditure, but interest paid to partner, under certain cir- 
cumstances, is an allowable item. 

Refund with Interest. 

An assessee is entitled to have the amount refunded if 
such refund is the result of a reference before the High Court 
and the Commissioner may allow interest on the amount. 

Mortgage Sale. 

In case of sale, so much of the interest due as has consti- 
tuted the price has been received and others have become 
part of his income at the date of the execution of the sale- 
deed : Jn the matter of Ilaghunandmi Prosad Sinha, 9 Pat. 48 
and also in the case of MaJmmad Taknh Khan^ 30 P. L. E* 
30: 115 LC. 86. 

In the case of Ragkimamlan Prosad, 9 Pat. 48, it was held 
that when a mortgagee purchases the mortgaged pi'opcrty in 
exeoittion of a mortgage decree, the aticUoii pttrehased 2^yoperttf 
represents the original loan plus the accumulated interest on 
the loan advanced and therefore so much of the property as 
represents the accumulated interest is chargeable to income- 
tax and the interest becomes receivable only when the sale is 
confirmed. 

But a loan or debt may be repaid in various ways with- 
out actual payment in cash and difficulty arises as to the 
time when it is to be deemed to be received by the creditor. 
In the case of Maharajadhiraj of Darbhanga, A. I. E. 1930 
Pat. 81, this^ question arose and the principle underlying 
assessments in such a case was discussed. 

^Yhere a person, say S, has incurred a loan of Rs. 50,000 
from one M. S. managed to effect a settlement by transferr- 
ing several decrees to M and by executing a liandnote. This 
cannot by any straining of language be said to be a receipt so 
as to entitle the Income-tax authorities to claim tax on the 
whole of the^ interest due at the date of the sale. When an 
assessee auction purchases a mortgtiged property, profits must 
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be deemed to have arisen on the confirmation of sales. The 
decree is only a step towards realisation and the date of de- 
cree is therefore plainly not the date of realisation. Nor on 
the date of sale, does the purchaser obtain an ind(‘feasible 
right, for under Order 21, Ellies 89, 90 and 91, the sale may 
be set aside on various grounds. It is only when no applica- 
tion is made under these Rules or when such application is 
made and disallowed that the Court under Order 21, Rule 
92 of the Civil Procedure Code makes an order confirming 
the sale, whereupon the sale shall become absolute. It is then 
that the process of realisation is completed . — In ike matter 
of Baglnmcmclan Prosacl Sinka A. I. R. 1983 Privy Council 
101 . 


Assessment of Lawyers and attorneys. 

Lawyers when called upon to file return, are to submit the 
same by the due date or extended date as the case may be. 
His system of accountancy must necessarily be cash and 
not mercantile. Besides professional fees, incomes from other 
sources if any, are to be included. They can claim the follow- 
ing allowances, e, g. — 

(1) Professional license fees inasmuch as these arc con- 

dition precedent of their permission to practice. 

(2) Expenditure on motor car is held to be inadmissible 

because the car is not xecjuired for profession but 
for prestige and personal comforts of the assessee 
and under the terms of sub-section (2) of section 
11 of the Income-tax Act, therefore, the allowance 
in question is clearly not claimable. (Unreported 
case of Mr. Langford James of the Calcutta High 
Court.) 

(3) Claim for office rent is an allowable item althoiigh 

in the unreported case of H. S. Gour rart V 11, 
Srinivasan P. 355, it was disallowed as payment 
to self. 

f4) Pay of peon is an allowable deduction as reported 
in H. S. Gour. 

(5) Salaries paid to clerk are also admissible. 

The above statement will give a rough idea as to what 
can be allowed to a lawyer in computing net income. 


AsSBSSMEJTT of IX'SCBA.KCE C0MPA>riES. 


In the Mangalore Booian 
Commissioner of Biconie-tax, 


CttthoUc Provident Fund v. the 
Maihcus; 76 1. C. 833, the Asso- 
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ation applied for a reference to the High Court under sec- 
in 66(2) of the Act. The following question of law arose 

What is the correct method of assessment in this case. 

Should the I'iem be Assessed? 

{«) According to Eule 25 of the Income-tax Eules on the 
rerage profits as disclosed by the last proceeding acturial 
duation, or 

ib) Following the decision of the Madras High Court in 
le case of Mylapore Sindii Permanent Fund should the as- 
issment be made direct on the interest earned from outside 
ivestments, other profits or losses arising from transaction 
ith members being ignored. 

0. J. Coutts Trotter held : I am of opinion that the second 
3 the correct method of asssessment in the case. If it were 
,eld that Rnlo 25 could be applied to the Mangalore Ro- 
lan Catholic Provident Fund, there would bo a conflict 
■etween the rule and the decision in the Mylapur Fund 
ase, for the acturial valuation undoubtedly docs take 
nto consideration profits earned from members. It seems 
0 me, however, that Eule 25 cannot bo applied in this case, 
irstly because this Fund is not a company within the definition 
pven in section 2(6) of the Income-tax Act, as it has not been 
'ormed or registered under any statute, and secondly because 
,he fund, even if it is a ‘company’ is not an ‘incorporated 
company.’ 



CHAPTER XL 

Super-Tax. 

Super-tax is practically an additional duty of income-tax. 
ihe application of the Act to snper-tax is governed by section 
oS of the Income-tax Act of 1922 which runs thus:— 

“(1) All the provisions of this Act, except soeti.m2, the 
proviso to sub-section (1) of section 7, the provisos 
to section 8, sub-section (2) of section 14, and 
sections 15, 17, 18, 19, 20, 21 and 48 shall apjdy, to 
tax as may be, to the charge, assessment collection 
and recovery of super-tax 

Provided that snb-sections (4) to f9) of section 18 shall 
apply, so far as may be, to the assessment, collec- 
tion and recovery of super-tax under sub-section 
(2) or sub-section (3) of section 57 and under 
section 68H. 

(2) Same as provided in section 57 (and section 58H) 
super-tax shall be payable by the assessee direct. 
Super-tax is an additional tax. Section 55 is the 
charging section whereas section 50 is meant for 
computation. It is payable on the total income 
from all sources determined subject to any legiti- 
mate deductions according to legislative enactment 
and even the amount of income-tax or super-tax 
paid cannot be deducted: In the matter of Kenncrd 
Davis, 8 T. C. 341. 

The rate of super-tax is governed by the Finance Act each 
year, up to the assessment year 1930-31. Super-tax could not 
be levied up to the total amount of Es. 50,000 but by the 
Finance Act of 1931, when the total income exceeds Rs. 30,000 
super-tax is payable (of course with the exception of Hindu 
undivided family). 

Super-tax is thus leviable on individual, unregistered firm, 
company and other association of individuals excepting the 
registered firm. 

Company and registered firms are charged at the maximum 
rate (26 pies per rupee according to the Finance Act of 1931) 
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whereas assessees of other status are to pay that at the rate 
applicable to their total income. 

Where an unregistered firm is assessed to super-tax, part- 
ners thereof are not liable to super-tax to the extent of their 
individual income. But so far as registered linns are con- 
cerned, super-tax is to be determined after taking into account 
the share of profits received by a member of such firm or 
dividends if any received by the share-holder or the interest 
which accrues to a member from the purchase of income-tax- 
free war bonds or securities for the purpose of arising at 
the total income. 

Section 57 is expressly meant for the realisation of super- 
tax from non-resident members of a registered firm. 

In the case of FihgeraU, I. T. C. 284 it was held that a 
retiring barrister is liable to super-tax for the year of his 
retirement on the income assessed on the previous year. 

Exceptional privileges have been allowed to Hindu un- 
divided family when members are jointly interested as a result 
of which larger deductions are allowed but this does not go so 
far as to entitle the holder of an impartible estate: In the 
matter of Siba Prasad Sinha, 82 I. C. 653. 

As to bonus shares alloted by a company, the decision in 
the case of Steel Bros <& Go. 82 I. 0. 665, it was hold that 
when a limited liability company capitalised the sum standing 
in its books as undivided profits and distributed to the holders 
of the ordinary shares in the form of fully paid bonus shares, 
the share holders having given no option to take the profits, 
in any other form the share-holders can have no income, profits 
or gains within the meaning of section 2, sub-section (15) and 
sections 10 and 12 of the Act of 1922. 

C. O. Eobinson observes; I have given the matter my 
most careful consideration and in my opinion the Swan 
Brewery-case need not be taken to be a binding authority on 

us for the purpose of deciding the present references The 

question before us, therefore, has been decided twice by the 
House of Lords, and in each case it has been held that bonus, 
shares, such^ as were distributed in this case, are not income! 
profits or gains, and are not, therefore, liable to super-tax,^^ 

Section 57 lays down in details what sections or portion 
thereot are not applicable to super-tax case. 

(«) Section 3. 

[h) Section 7(1). 
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(c) The proviso to section 8 with respect to securities 

issued income-tax free. 

(d) Section 14(2) exempts from income-tax the dividends 

received by share-holders of a company and the 
share of profits of a firm received by its members. 

(e) Section 15 relating to Life Insurance premium; con- 

tribution to provident funds and purchase of an 
annuity. 

if) Section 17 relating to marginal relief is unknown to 
super-tax. 

(g) Under section 18 deduction of super-tax at source is 

unknown. 

(h) Section 19 relates to payment in other cases. 

(i) Section 26: certificate by company to share-holders 

receiving dividends. 

(0 Section 21 relates to annual return. 

(k) Section 48 relating to refunds for computation of 
total income of non-residents and denial of refund 
to non-British. 

Thus it is clear that marginal relief is unknown to super- 
tax. The Governor-General in Council in exercise of the 
])ower conferred by section 60 of the Indian Income-tax Act, 
1922 (XI of 1922), is pleased to direct as follows : — 

Dated 4th April 1931. 

When owing to the fact that the total income of an assessee 
has reached or exceeded a certain limit, he is liable to pay 
super-tax or to pay siiper-tax at a higher rate, the amount 
payable by him on account of income-tax and super-tax, shall 
when necessary, be produced so as to exceed the aggregate 
of the following amounts namely: — 

(a) the amount which would have been payable on ac- 
count of income-tax and super-tax if his total 
income had been a sum less by one rupee than 
that limit and 

(i) the amount by which his total income exceeds that 
sum. But it is doubtful that without any amend- 
ment of section 57 or any other legislative enact- 
ment expressly allowing marginal^ relief in super- 
tax case, the Governor-General-in-Council under 
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section 60 cannot override the principle laid down 
ir) section 57. 

Section 57 refers to ‘in respect of ^ income-tax^ and not 
in respect of super-tax to the above notification means riding 
rough shod over section 57 which expressly lays down that 
section 17 is inapplicable to super-tax. 

This is clearly against the spirit of the law and possibly 
it has been so framed as to give such reliefs to the assessee as 
the Finance Act of 1931 has lowered the amount up to 
Rs. 30,000 for super-tax purposes* 

Deduction of super -tax at the source , — One of tlie exceptions 
to the general rule that super-tax is recovered by assesment 
of the person liable is that provided in sections 18(3A) to (3D) 
and 57. That provision is rendered necessary owing to the 
difficulty of obtaining income-tax and super-tax from non- 
residents. Section 57 (1) provides that in order to recover 
super-tax from the share of the profits of a partner in a regis- 
tered firm, who is not resident in British India, the resident 
partners are themselves jointly and severally liable to pay the 
super-tax due from the nonresident in respect of his share* 
Section 18(3A) authorises an Income-tax Officer to require the 
person responsible for paying interest not being interest on 
securities to deduct income-tax and super-tax at the time 
of payment of such interest to a non-resident, if the amount 
any year exceeds the maximum amount which is not charge- 
able with super-tax, at the rates determined by him to be 
applicable to the total income of such person in that year. 
Under section 18 (SB) where the person responsible for paying 
any interest mt being inieresi on sec^irities to any person pays 
to that person in any year an amount of such interest exceed- 
ing in the aggregate the maximum amount which is not charge- 
able with super-tax the person responsible for paying such 
interest shall, if the recipient is not known to be a resident 
and no order under section 18 (3 A) has been received from the 
Income-tax Officer in respect of such recipient, deduct at the 
time of payment income-tax on the total amount of such inter- 
est at the rate^ appropriate to such total and super-tax on the 
amount by which such total exceeds the maximum amount not 
chargeable with super-tax at the rate appplicable to such 
excess. 

Section 18(30) authorises an Income-tax Officer to require 
the principal officer of a company to deduct super-tax at the 
rate determined by him from the dividends payable to a non- 
resident shareholder whose total income is expected to exceed 
the maximum amount which is not chargeable to super-tax. 
This rate must be the effective or average rate of super-tax l 
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that is to say, first the total amount of super-tax due on tine 
total income must be calculated. Then the rate is to be 
arrived at by dividing this total super-tax by the total ineonie* 
That rate is to be notified to all persons paying dividends and 
they should be required to deduct super -tax at that rate from 
whatever dividends they pay. These sections should not 
ordinarily be resorted to where the non-resident has an autho- 
rised agent in India to whom these interest payments or divi- 
dends are paid and through whom he can be assessed to income- 
tax and super-tax in the ordinary way under section 43 of the 
Act, blit this section should be employed where special circums- 
tances render it necessarjs e,g, where a non-residpnt has re- 
sorted to some device by which such proceedings under section 
43 have been rendered infructiions. Any snch case should be 
reported by the Income-tax Officer concerned through the 
Assistant Commissioner of Income-tax whose orders should be 
taken before proceeding under this section. 

Section 18 (3D) makes a principal officer of a company 
liable to deduct any super-tax due on dividends payable to a 
shareholder whom ho has no reason to believe to be resident 
in British India. The liability under this section and section 
57 (i) merely attaches where the amount of the profits or divi- 
dends payable to the non-resident partner or shareholder to- 
gether with the amount of any income-tax payable by the com- 
pany or firm in respect thereof is taken by itself liable to super- 
tax on the assumption that it represents the whole income of 
the non-resident partner or shareholder. It should be observed 
that if for example dividends are paid half-yearly and the 
combined amount of the two payments in any year and the 
income-tax thereon exceeds the minimum liable to super-tax 
though the first payment including the income-tax on it taken 
by itself does not exceed it, the principal officer is bound to 
deduct the super-tax on such excess from the second payment. 
The Act does not require the resident partner or the principal 
officer to obtain from the non-resident partner or shareholder a 
statement of any other income that may accrue to him in 
British India. Where there is reason to believe that there is 
such other income it will be necessary to rely on the provisions 
of section 42 and 43 of the Act or section 18 (3C). In the 
case of companies the obligation to deduct applies only to divi- 
dends and does not apply to other sums which a non-resident 
may receive from the Company by way of interest on deben- 
tures or remuneration such as director's fees. If the non- 
resident is himself assessed through an agent, sub-sectien (2) 
of section 57 provides that amount deducted at the source in 
this manner shall be taken into account in determining the 
amount payable by him in respect of any other income. 
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Super-tax. Becluction at source from divitlmds of non- 
resident shareholders.- IS (3D). Sometimes largo blocks of 
shares are registered ia the names of banks, and held by thorn 
on behalf of the real owners for various reasons, though the 
banks have no proprietary or beneficial interest therein. The 
aggregate dividends on a block of shares in a single company 
thus held by a bank may exceed the maximum amount exempt 
from super-tax, though the dividends payable to some or all o£ 
the real owners individually may not exceed that amount. In 
4such circumstances super-tax should not be deducted at source 
from the dividends payable to the bank irrespective of the 
liability of the several real owners of the shares. If, tlieroforc, 
a bank in such circumstances furnishes the Income-tax Officer 
assessing the company from time to time with a list giving the 
names and addresses of the real owners of the shares and the 
number of shares held by each, the Income-tax Officer will 
inform the principal officer of the company, under section 18 
(30), of the rate of super-tax to be deducted in respect of the 
dividends payable to the bank, or that no super-tax is to bo 
deducted therefrom, as the case may be, having regard to the 
jiability of the individual shareholders. 

Rules. -B mIqs made under section 59 of the Act by the 
Centrat Board of Revenue are contained in Part II of this 
Volume. With the exception of the rules first made under the 
Act, the power to make rules is, under section 59 (3), subject 
to the condition of “previous publication.^' The moaning of 
the phrase it is accorded proceed to assess accordingly. The 
Assistant Commissioner should give the firm, company or 
association of individuals as tho case may be, a hearing before 
he directs the Income-tax Officer to refrain from determining 
the sum payable as income-tax by it and make the assessment 
on the members. 

Section 23-A is not one of the sections mentioned in sec- 
tion 58. Consequently “Income-tax" in section 23-A (1) and 
(2) means “Income-tax and super-tax". It follows that tho 
Income-tax Officer under these sub-sections must refrain from 
determining the amount of their income-tax or super-tax pay- 
able by the firm, association or company. 

Assessment of temporary res'idents. — Before the passing of 
the Indian Income-tax (Second Amendment) Act, 1933, there 
was no provision in the Act for the issue of a notice under 
section 22(2) before the close of the financial year for the 
puposes of assessing the income of that year. The absence 
of such a provision enabled touring theatrical companies and 
other temporary residents as also persons about to change 
their more permanent residence to escape income-tax by leav- 
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ing the country before the close of the year. The new section 
24-A is designed to bring such assessees under assessment. 
Where it appears to an Income-tax OfiScer that a person may 
leave India during the current year or shortly after its expiry 
and may not return to India he may serve a notice upon him 
requiring him to furnish a return in the same form and veri- 
6ed in the same manner as a return under section 22(2), of 
his total income for each of the completed previous years 
from the period from the expiry of the last previous year for 
which he has been assessed and of his estimated total income 
for the period from the expiry of the last such completed 
previous year to the probable date of his departure. The 
minimum period within which such a return should be requir- 
ed to be made is seven days. The Income-tax Officer may 
in the exercise of his discretion allow any period exceeding 
this limit according to the circumstances of each case. Such 
a notice is a notice under section 22(2) and all the provisions 
relating to assessment apply thereafter. The assessment shall 
be made for each complete previous year included in the 
period of assessment at the rate at which such total income 
would have been charged had it been fully assessed. As 
regards the period from the expiry of the last of such pre- 
•vious years to the probable date of departure the Income- 
tax Officer should estimate the total income and assess it 
at the rate in force for the year during which the assess- 
ment is made. 

It should be particularly noted that this section should 
not be used to assess an income which has escaped assessment 
nr has been assessed at too low a rate in respect of which 
the Income-tax Officer cannot issue a notice under section 
34. 

Assessment of deceased persons. {Section 24-B .) — This 
-section provides that an executor, administrator or other legal 
representative of a deceased person shall be treated as an 
assessee for the purposes of an assessment on the income of 
a deceased person. There was no provision in the Act for 
the assessment of the incomes for deceased persons before 
the passing of the Indian Income-tax (Second Amendment) 
Act 1933 with the result that such incomes escaped tax. The 
Act, as now amended has stopped that loophole. The liability 
of an executor, administrator or other legal representative in 
respect of tax due by the deceased, is, however, confined to 
the payment of tax to the extent to which the estate of the 
deceased is capable of meeting the charge. The charge of 
income-tax on the income of a deceased person does not rank 
in any way prior to other charges to which the estate may 
be liable. 
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The procedure to be followed in making such assessments 
is as follows. Where no notice has been served on a deceased 
person under section 22(2) or 34 as the case may be, a 
notice may be served on the executor, administrator or other 
legal representative and an assessment made as if such per- 
son were the assessec. Where notice has been served on a 
deceased person, but no return has been made or where the 
return made is in the Income-tax OfHcer^s opinion incorrect 
or incomplete, the Income-tax Officer may assess the income 
and determine the tax payable. For the purposes of making 
such assessments, the Income-tax Officer may rcQuire the 
executor, administrator or legal representutivc of the deceased 
to produce documents or other evidence under sections 22 
and 23. All the provisions of the Act relating to the assess- 
ment and collection of a tax apply to these cases. 

Where an assessment is made in pursuance of sub-sections 
(2) and (3) of section 24-B, the assessment should be regar- 
ded as one made under section 23, since the legal represen- 
tative of the deceased is for the purposes of the Act the 
assessee. All the consequences of an assessment under 
section 23 will therefore follow : a notice of demand 

can be issued to the legal representative under section 29, 
and an appeal can be filed by him under section 30 or other 
relief sought by him in the circumstances and to the extent 
that similar relief could have been sought by the assessec 
had he been alive. 

General poiver to grant refunds , — Cases do arise where tax 
has been paid by or on behalf of a person with which he 
was not properly chargeable or which was in excess of the 
amount with which he was properly chargeable, which ne- 
vertheless do not attract the operation of section 48. For 
instance an assessee deriving his income entirely from inte- 
rest on securities may have paid insurance premia for which 
he can claim a rebate if a formal assessment is made on 
his income from such interest. But if no such assessment 
is made he cannot under the provisions of section 48 claim 
it as a refund. Section 48-A is designed to cover such cases. 
Where an assessee satisfies an Income-tax Officer that he 
has paid tax with which he was not properly chargeable 
for any reason, the latter should allow a refund of the amount 
so paid. Similarly the Assistant Commissioner and the 
Commissioner in exercise of their appellate powers can grant 
such refunds. 

As regards the procedure for applying for refunds see 
paragraph 92. 

As regards appeal against an order an Income-tax Officer 
refusing to grant a refund see paragraph 95-C. 
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Refund in special cases , — Prior to the passing of tlie Indian 
Income-tax (Second Amendment) Act, 1933, the Act did not 
provide for a refund where through death, incapacity, bank- 
ruptcy, liquidation or other cause a person could not receive 
it or claim it; It has now been enacted tliat under such 
circumstances an executor, administrator or other legal re- 
presentative, or the trustee as the case may be, is entitled 
to receive such refund or to make such claim for the benefit 
of such person or his estate. This applies to all kinds of 
refunds whether under section 48, 48-A or 49. 

As regards the procedure to be followed in applying for 
refunds, see paragraphs 92 and 93. 

As regards the right of appeal against an order of an 
Income-tax Officer refusing to grant the refund see paragraph 
95-C. 

Set-off of refunds against iax due . — ATheroa refund is due 
to an assessee, the Income-tax Officer, Assistant Commission- 
er or Commissioner may set off the refund wholly or in part 
against any tax payable by the assessee. This is convenient 
both to the assessee and to the Income-tax department. 
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Notice calling on a company for a return of total income 
with the profit and loss account under section 22 of the 
Indian Income-tax Act, 1922, and for a return of names 
and addresses of shareholders under section 19A of the 
same Act. 


Income-tax Officer, 

Bated 193 


To 


1. You are hereby reminded of the provisions of section 
22(1) of the Indian Income-tax Act, 1922, under which you are 
hereby required to prepare a true and correct return of total 
income in the attached form, so far as it is applicable to your 
case, and to deliver it to me at my office, duly signed by you 
as the principal officer of the company, on or before the 15th 
of June 193 . 

2. The return should be accompanied by a copy of the 
profit and loss account referred to therein. 

3. For the purposes of obtaining an allowance for depre- 
ciation under section 10(2) (vi) of the Indian Income-tax Act, 
1922, you are required to furnish particulars to the income-tax 
office in the attached form. 

4. You are also reminded of the provisions of section 19A 
of the Indian Income-tax Act, 1922, which require you to 
submit on or before the 15th June, 19 a return in the 
prescribed form and duly verified of the names and addresses 
of the shareholders to whom payment has been made of a 
dividend or aggregate dividends exceeding Rs. 10,000 during 
the period 1st April, 19 to the 31st March, 19 


Income-tax Officer, 



INCOME-TAX EETUEN 


717 


Under section 20-A and Eules 42-A and 43-A any person 
responsible for paying any interest not being “interest on 
securities” is required to furnish on or before the 15th June 
every year to the Income-tax Officer in whose jurisdiction he 
resides, a return showing the names and addresses of all 
persons to whom during the previous year he has paid interest 
or aggregating interest exceeding Rs. 1,000 together with the 
amount paid to each such person. 
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Return under section 20A of the Indian Income-Tax Act 1922 
for the year 1st. April 19 to 3lst, March 19 


Name of payer 
Address of payer 


Serial No. 

Name of 
payer. 

Address of 
payer. 

Date of 
payment 

amount of Interest 
or aggregate Interest. 







I hereby certify that the aboye statement contains a complete list 
of persons to whom interest or aggregate interest exceeding Ks. 1000 
was paid during the period 1st. April 19 to 31st. March 19 


Signature. 


CHAPTER X. 

Previous Year. 

section 2(11) the term ‘previous year’ has been 
denned. Income-tax is charged on an assesseo on liis income, 
profits or gains of the previous year. Ordinarily it denotes the 
year ending with 31st March next preceding the year in which 
an assessment is made. Whenever an assess(je makes up his 
accounts for 12 months ending in any day other than the 31st 
of March, such period is his previous year. But once a 
previous year is adopted, it cannot be changed without the 
express approval and sanction of the Income-tax Officer. 

Section 2(11) is meant to cover all sorts of years, and we 
have the following years 1931-32 (Assessment year), 

(1) Financial year — 1st April to 31st jMarch. 

(2) Calendar year — January to December. 

(3) Bengali calendar year—Baisak to Cliaitra. 

(4) Tripura year — 1740. 

(5) Maghi-1292. 

(6) Sambat, — Chaitra to Chaitra. 

(7) Ramnavami — Chaitra to Chaitra, 1986-1987. 

(8) Akshoy — Tritia — Baisak to Chaitra, 

(9) Rathjatra — 19S6-19S7 Aswin to Aswin. 

(10) Dashahara — Aswin to Aswin. 

(11) Dewali — Kartick to Aswin. 

(12) Mahajani — ^Kartick to Aswin. 

(13) Eamjan. 

(14) Fasli. 

(15) Salvahan, etc. 

In fact any 12 months that a firm lias pitched upon as its 
accounting year. 
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The scheme of the Act is generally to 
April to year ending March. But as there is 
rule of starting a business, firms adopt their 
their custom or to local calendars. 


have a year from 
no hard and fast 
year according to 



9 


INDEX 


The references are to pages, 


A 

Abatement, — 

o£ proceedings by death, ‘274. 

for premium paid for in- 
surance, 190. 

Abroad,— 

agricultural income, esemption 
not applicable, 4. 

liability of agents of non- 
resident business, 9. 

production of accounts of busi- 
ness, 230. 

service of notice on business, 
230. 

profits earned, 75. 

Abu, District of, — 

application of the Act, 2. 

Abwabs, — 

illegal realisation, if assess- 
able, 10,90. 

Accident, — 

premium paid for, against 
risk, 188. 

Accounts, — 

distinction between mercantile 
and cash system, 177. 

what constitutes proper and 
regular keeping of, 178. 

income-tax law with relation 
to, 659. 

result of regular and irregular 
keeping of, in assessment, 
230. 

notice calling for, 230. 

production of, 228. 

non-submission of, how assess- 
ment to be made, 229, 231. 

46 


Accounts [eonfjl ), — 

proei'dure when failure to keiip, 
not wilful, 207. 

prosecution fur failure to keep, 
229. 

right of appeal forfeited, 251. 
297. 

income-tax officer’s power to 
call for, 229. 

income-tax officer’s power to 
call for, of principal place 
of buaiiiess ancf branch 
firms, 230. 

production of, 228. 
to be specifically called, 25fi. 
restriction on, 214. 
not kept, no default, 251. 
unadjusted, method of assess- 
ment, 1S2, 184. 

Accounts of, — 

recognised provident funds, 
maintainable by trustees, 
449. 

open to income-tax authorities, 
453. 

branch, 231, 259. 

Accountancy, — 
system of, 177, 695. 
cash and mercantile, 177. 
method of, 179. 

traders may adopt any system 
of, 180. 

decision about, ISl. 

Accounting method, — 

for calculating assessable in- 
come, 178. 
change of, 179. 
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Accounting method {Gonid) — 
partly cash and partly mer- 
cantile, 182. 

Accounting period,— 

for determining assessable in- 
come 37,226. 
of several branches, 25. 
of successor, 25. 

Accrue,— 

meaning of, 54 
Action,— 

against income-tax authorities, 
when barred, 524. 

Adaptations,— 
of the Act, 38. 
Adjournment,— 
power of, 260. 

Adjustment,— 

of tax deducted at source, 197. 

on occasional shipping income, 
372, 381 

system abolished, 37, 

Administrator-General,— 
liability of, for tax due by 
beneficiary, 355. 

Advancement, — 
doctrine of, 18. 
cost, 167. 

Advances,— 
partner’s, 145. 
of pay, when exempt, 92. 
salary, 92. 

Advertisement,— 
costs of, 156. 

for initiating new business, 
153. 

Affidavit,— 

non-judicial, meaning of, 629. 
Agents,— 

definition of, 375, 377. 

assessable on behalf of non- 
resident, 375. 


Agents (conjJd).— 

of non-resident, includes per- 
son treated as such by 
I. T. 0. after notice, 375. 

to produce accounts of busi- 
ness outside British India, 
246. 

can appear for income-tax 
case, 246, 475. 

application by, for registration 
of firms, 31. 

in actual receipt of profit, 378. 

when to be determined, 379. 

appeal against order for decla- 
ring, 378. 

Agricultural income,— 

definition of, 4, 8, 74. 

exempt, 8. 

income from, abroad, not 
exempted, 4 

income from forest or trees, 8. 

in permanently settled estate. 
73. 

income partly derived from 
agriculture, 8. 

income received by khanka 
(a kind of monastery), 95. 

power of 0. B. R. to make 
rules, 465. 

if interest on arrears of rent, 

10 . 

leased or mortgaged lands, 

12 . 

buildings occupied by zamin- 
darsfor collection of rent, 
22 . 

buildings in the immediate 
vicinity of lands, 22. 

determination of assessable 
income of tea companies, 

tea companies, 9, 10, 138. 

timber stacking, .if or not, 72. 

toddy, if or not, 12. 



INDEX 


723 


Agricultural income {cotdd).— 
income from fisheries; ferries, 

6tC.j jLI, 

jalkar, halkar^ 11. 

royalty on coal, not salami, 
137. 

rent or revenue, 74. 
Agricultural produce,— 
market value of, 
sale of raw, by cultivator, 9, 

income from, by cultivator in 
ordinary proce&s, 19. 

Air Force,— 

wound and injury pension, 
exempt, 57. 

Allowances,— 

benefit or perquisite, special, 
exempt, 52. 

house rent, when exempt, 52. 
travelling, 96, 1C5. 
maintenance, 112. 

Allowances in assessing busi- 
ness income, — 
audit fees, 134. 

animals dead or useless, 132. 
bad debts, 178. 

borrowed capital, interest on, 
121, 135, 141. 

boarding and travelling, 165. 
166. 

depreciation accumulated of 
business taxed for the first 
time, 125. 

depreciation on buildings, 
plant, etc., 123, 124. 
depreciation on plant below 
ground, 128. 

inadmissible, 119. 
embezzlement by employee, 
134 166. 

rent free residence, 94, 9S. 

reserve sums paid as pension, 
when permissible, 133. 

repairs to premises, 120. 


Allowances In assessing busi- 
ness income {confcD,— 

repairs to machintry, plant 
ect., 123. 

rent of premises?, 120^ 141. 
railway or tram l)u>iries>, 126. 
insurance against lo-s of pro- 
fits, premium, when admis- 
sible, 122. 

in>urance of buildings, 110. 
irrecoverable loans, 119. 
local taxes, 132. 
obsolescence of machinery, 132. 

interest on partner’s capital, 
143. 

partner’s salary or drawings 
not business expense, 122. 
pension to ex-employees, 133. 
provident fund contributions, 
133. 

sums received for special ex- 
penditure, 134. 

of securities, 151. 

superanuation funds, contri- 
buiions to, 133. 

premia for workmen’s com- 
pensation or accident, 133. 

receipt from charity, britti or 
dharmada, 134. 

Allowances in assessing pro- 
fessional earning,— 

admissible, 174. 

subscriptions to professional 
associations, 174. 

Allowances in assessing pro- 
perty,— 

unrealised rent, 115. 
collection charges, 113. 
not to exceed 6 per cent., 114. 
depreciation, 114. 
ground rent, 109. 
insurance, 111. 
land revenue, 109. 
method of calculation, 109. 
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Allowances in assessing pro- 
perty [Gontd ). — 
mortgages, interest due under, 
IIU. 

repairs, 106. 
vacancies, 106, IIB. 
maintenance paid by a decree, 
112 . 

inadmissible, 112. 

Allowances, leave, paid in 
united kingdom,— 59. 

Amalgamation of business,— 

assessment of, 292. 

Amortisation of capital,— 

depreciation inadmissible, 126. 

Angul, District of,— 

application of the Act to, 2. 

income of persons other than 
persons in Government 
service exempt, 2. 

Annual Return,— 

submission of, by Government 
officer and Principal officer 
of a company, 211. 

submission of, by local au- 
thority, company, 211. 

submission of, by association, 
private employer, 211. 

submission of, by individuals, 
214. 

time for submission of, by 
company, etc., 211, 213. 
time for submission of, in other 
cases, 216. 

to be delivered to the I. T. 0., 
212 . 

consequences of non-submis- 
sion, 212. 

correction of mistake in, 347. 
why called for, 212. 
form of, 213, 220. 

Annual value of H. P.,— 

defined, 107. 


Annuity,— 

deferred, exemption of, 94, 187. 
included in term salary, 94. 
for maintenance, liable, 101. 

Anomalies,— 

of the present Act, 612. 

Anticipatory,— 

and exemption ccrtilicate, 200. 

Appeal to Assistant Commis- 
sioner,— 

against assessment, 311, 317, 

against order u/s 23A, 266, 
316. 

against decision regarding 
accounting method, 179. 

against penalty for concealment 
of income, 309, 844. 

against penalty imposition, 309. 
323. 

against penalty to notify dis- 
continuance of business, 278 

against refusal to re-assess, 
29 :^. 

form of, 324. 
how presented, 316. 

who can file, under section 27, 
302. 

in nil cases, 314. 

propriety of continuing, for two 

years in one application, 314. 
time for filing, 310. 

ad interim, 315. 

power of Assistant Commis- 
sioner in, 319. 

defective, 320. 
forfeiture of right of, 313- 
fresh assessment, 296, 316. 
hearing of, 310. 
adjournment of hearing, 318. 
enquiry on, 318. 
limitation, 313, 318. 
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Appeal to Assistant Commis- 
sioner •eonld),^ 
dismissal of, for default, 318, 

319. 

suspension of payment of tax, 
385. 

verification, 312. 
plea not taken before cannot 
be raised in, 321. 

Appeal to Commissioner,— 
against enhancement of tax by 
A C.,324. 

against penalty for concealment 
of income, 319. 

powers of Commissioner in, 
325. 

Appeal to Board of Referees, 

331. 

Appeal to Privy Council, 520, 
522. 

Appeal, departmental,— 
by A, C or I. T. 0., 82. 
Appearance,— 

by authorised agent 246. 
Appellate powers,— 

of Assistant Commissioner, 
318. 

of Commissioner, 329. 
of Board of Referees, 331. 

Appointment, — 

of Assistant Commissioner, 82, 

83. 

of Commissioner, 83. 
of Income-tax Officers, 60, 83. 
of Central Board of Revenue, 

84. 

approval of Local Government 
in, 84. 

Arrear of rent of land,— 

interest when liable, 9. 

Arrear of tax,— 

method of recovery of, 337. 
deduction of, from salary, 388 


Arrear of tax (contd).— 
limitation ft>r, 387. 
recovery from heir?? of deceased 
asfteft&eo, 391, 393. 
recovery by certifi<iate, 380. 

power ofl.T.O. to, 349. 

Assessee,— 

defined, r, 20? 275, 
personal attendance, 239? 240. 
personal expenses of deduction 
inadmif.^ible, 160. 
representation of, in proceed- 
ings, 240. 

returns must be signed by. 225. 
Assessment, — 

appe*d against refusal to make 
fresh assessment, 312. 
booksellers and authors, 169. 
best of judgment, interpretation 
of, 256. 

cancellation of, by A. C. on 
appeal, 319. 

cancellation of, by L T, 0. 

under section 27, 296. 
confirmation of, on appeal, 319. 
discontinuance of business, 
276. 

deceased person, 272, 713. 
estimated, how and why made, 
182,250. 

estimated income, losses to be 
set off, 181. 

enhancement of, by A. C. on 
appeal, 314. 

evidence, other than return or 
accounts, 237. 

enhancement, appellant to 
show cause, 318. 
escaping assessinent, method 
of assessing, 335. 
fresh assessment on appeal, 
319. 
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Assessment [eontd),-- 

fresh assessment when sufficient 
cause is shown, 296? 297. 

under section 23f4) can be a 
negative figure, 255. 

lawyers, 1'’9, 705. 
on a percentage basis, 250. 
penal, notice mandatory, 310. 
lower income, 253, 538* 
summary procedure, 39, 539. 
non-production of branch 
account, 259. 

place of, 481, 483. 
procedure and evidence, 183. 
rectification of mistake in, 347. 
under wrong heads, 252. 
summary, 253, 538. 
summary, for technical default, 
254. 

unadjusted accounts method 
of, 182. 

when accounts are not kept, 
251. 

bogus companies or firms, 
265. 

departure from Br. India, 271. 
Hindu undivided family, 280. 
partners u/s 34, 345, 

Insurance Companies, 627. 
Companies, 689. 
temporary residents, 713. 
Assets,— 

wasting, depreciation on, inad- 
missible, 124. 

Assistant Commissioner,— 

appeal to, 309. 

duty of, in appeal, 313. 

forfeiture of right of, 311. 

form of, 313, 324. 

fresh assessment on, 318. 

hearing of, 318. 

hearing, adjournment of, 318. 


Assistant Commissioner 

{eonid ), — 

inquiry on, 318. 

jurisdiction in hearing appeals, 
811,320. 

limitation, 814. 
power in dealing appeals, 319. 
suspension of payment of tax, 
886 . 

verification, 315. 

appeal to Commissioner against 
orders of enhancement, 323. 

appellate powers of, 309. 

power to call for return of 
members of firm, 351. 

power to call for return of 
names of beneficiaries, 351. 
jurisdiction to enhance penaltv> 
3u9. 

power to compound offence^ 
4S1. 

power to direct assessment of 
resident on profits of non- 
resident, 367. 

power to impose penalty for 
concealment of income, 805. 

power to inspect registc*r of 
shareholders of company, 352. 

power to issue commissions for 
examination of wittiess, 349. 

power to orde prosecution, 430. 
power to stay prosecution, 430. 

power to summon documents 
and witness, 349. 

power to take evidence on oath 
348, 349. 

proceedings before, are judicial 
proceeding.^, 849. 
power of review, 315, 319. 

Association, — 
liability to tax, 42. 
principal officer, defined, 7. 
return of employees by, 211. 
service of notice on, 258. 
of individuals, 20, 47, 
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Attendance,— 

personal, of assessee, 239, 240, 
475. 

Audit,— 
fees, 134. 

Auditors, — 

balance sheet of, 134. 

Authorities, 83, 84. 

Auction purchase,- 
assets, 72, 

B 

Bad debts,— 

deduction not permissible, if 
accounts kept in cash basis, 
178. 

deduction permissible, if 
accounts kept in mercantile 
syatem, 178. 

irrecoverable loans, 160. 
reserve for bad debts, 119. 
due by Joint Stock Co., 162. 
set off; 258. 

Band Funds, — 

compuL-ory payments to, not 
liable, 59. 

Bangalore, — 

application of Act to, 2. 

Bank,— 

realisation of, profit on, not 
abse^sablt/, 122. 

securities held as part of capi- 
tal, 122. 

Banker,— 

certificate by, of deduction of 
interest on securities, 203. 

certificate by, of interest paid 
on loan for purchase of 
securities, 102- 

Banking business,— 

irrecoverable loan, admissible; 

122 . 

Begging,— 
income from, 4. 


Banami,— 
law of, 17. 
teat of, 17. 

Benefit Society,— 
if taxable, 42. 

Best of jadgment,— 
interpretation of, 236. 
Betting,— 

casual gains of, not assessable, 
70. 

Board of Referees, — 

appeal to, 331. 

reference to High Court, 331. 
decision of; 327. 

Board of Revenue, Central,— 

83. 

Boarding,— 

costs when taxable, 1G5. 
when deducible, 165; 166, 
Bogus Companies,— 
assessment of, 2G5. 

Bonus,— 

for service rendered, not exe- 
mpt, 105. 

share, income or capital, 48, 
175. 

to retiring employee, 166. 

Bonus share of Company,— 

distribution of profits to share- 
holders, 175, 192. 

Books,— 

authors, profits assessable; 
70; 169. 

Book makers, — 
profits of, 76. 

Borrowed capital,— 

interest on, 135, 141. 

profits in lieu of interest to 
mohamedan depositors, 122. 

Branch account, — 
non-production of, 259. 
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Branch firm,— 

insppcti<^n of accounts of, 259. 
several, 25. 

Branch Income,— 

final assessment without re- 
port, 489. 

British Beluchislan,— 

interpretation of, 2. 

British Indian subject,— 
income paid to, outside British 
India, when chargeable, 2. 

Britti,— 

receipt for, 134. 

Buildings,— 

assessment of, 105* 

occupied by zainindars for 
collection of rent, exempt, 
20 . 

in the immediate vicinity of 
agricultural land, 19. 

Barden of proof,— 

where assessee declares in- 
come from particular source, 
242. 

Business,— 

amount received for libel, 155. 
any business, profits or gains, 
meaning of, 130. 

definition of 5, 135. 

' deductions, miscellaneous, 119, 
171. 

casual gains from, assessable, 
51. 

change of ownership of, 286. 
discontinuance of, 278, 279. 
discontinuance, notice to be 
given to assessee, 278, 279. 
discontinuance, notice to be 
given by assessee, 278. 
illegal profits from, 89. 
closed down, 38. 
inadmissible allowance, 119. 
irrecoverable loans, 119. 


Business {conid ). — 
borrowed capital, 121. 
penalty for failure to give 
notice, 277. 

appeal against penalty, 309. 

discontinuance of, recovery of 
tax, 879. 

Business abroad,— 

profits and gains, when tax- 
able, 53. 

Business, branch,— 
power of I. T. 0., 231. 
new, assessment of, 259. 

c 

Cancellation of assessment, — 

on appeal, 319. 

when cause is shown, 296, 

Cancellation of order,— 

under section 32 by Commis- 
sioner, 823. 

Capital, — 

claims in interest, 70. 

Capital, borrowed,— 

subscription to mutual benefit 
societies included in, 187. 

Capital expenditure,— 

inadmissible, 119 

Capital imported,— 

into British India, not liable, 
53. 

Cash basis, — 

of accountancy, 177. 

Casual receipts,— 

when exempt, 53, 69, 71. 
Central Board of Revenue,— 
defined, 6. 
functions of, 83. 
power of appointment, 83. 

power to declare foreign as- 
sociation to be a company, 
6,83. 

power to declare previous year 
and delegation of such 
power, 7, 28, 465. 
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Central Board of Revenue 

(contd ). — 

power to direct to whom tnx 
deducted at ^-oiirce should 
be paid; 194 195. 

power to determine place of 
assessment, 466. 

assessee to be heard, 46G. 
power to prescribe persons 
who should make returns of 
employees, 194, 195, 196. 

power to make rules, 465. 

power to prescribe mutual 
benefit societies, 116, 4G5. 

power to make exemptions, 466. 

Certificate,—' 

anticipatory and exemption, 

200 . 

recovery of tax by, procedure, 
389. 

issue of, for payment of in- 
terest for securities, 200. 

by company to shareholders 
receiving dividends, 204. 

Cess,— 

illegal, liable to tax, 88. 

paid on account of colliery, 
165. 

Change of ownership, — 

firms converted into company, 
method of assessment, 292. 

splitting up and anialgamation 
of business, 292. 

Charge of income-tax,— 36. 

Charitable institution,— 

voluntary contribution, ex- 
empt, 5'4 
income of, 80. 

Charitable or religious pur- 
pose,— 

income from, 52. 
sums received for and spent 
on, not taxable, 77. 
profits from trade set apart for, 
78. 


Charitable or religious pur- 
pose — 

income from property held for, 
when exempt, 52, 77, 78. 

Charity,— 

expenditure on, inadmissibb*, 
131. 

Chit fund if assessable,— 4. 

Civil Court,— 

portion of salary attached, tax- 
able. 92, 

Civil Courts,— 

jurisdiction barred, 5*23. 
prohibited from summoning 
income-tax records, 4S. 

Club,- 

social, liability to tax, 43. 

Coal,— 

depreciation on. ns a wasting 
assets, inadmissilde, 126, 

royalty on, not agricultural 
income, 126. 

Coal mines, — 

depreciation allowances, 126. 

Collection charges,— 
allowances for, ICG, 113. 
maximum of 6 per cent., 107, 
113. 

Collector,— 

recovery of tax by, 389. 

Colonial treasuries,— 

salary, etc., drawn at, by officer 
on duty or leave, 58. 

Commission, — 

addition to salary, 76. 

Commissioner of Income-tax, — 
appointment by C. B. R., 83. 
appointment by Governor- 
General, 83. 

Ass^^tant Commissioners and 
I. T. Os. appointed by, and 
subordinate to, 84. 

definition of, 6. 
functions of, 83. 
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Commissioner of Iiicome4ax 

(conld ), — 

inherent power ofj 325. 
power of revision, 326. 
power of hearing appeal, 326. 

power to determine place of 
assessment, 481. 

power to determine previous 
year, 7, 23. 

power to direct that powers of 
A. Cs. and 1. T. Os. shall 
be exercised by Commis- 
sioner and A. C., 85. 
power to direct recovery of 
arrear tax, 389. 

proceedings before, judicial, 349- 
power to issue commission, 
349. 

power to levy penalty, 309- 

power to refer a case to High 
Court, 327, 49U. 

may allow interest in refund 
cases, 492. 

power of review, 326. 

power in case of arbitrary 
assessment, 329, 

Company,— 

definition of, 6, 18, 21, 46. 

directors of, assessment of, 
170. 

one-man company, 32, 440, 
assessment of, 689. 

preparation and submission of 
returns of income, 195. 

preparation and submission of 
salary return of employees, 
197. 

principal officer of, to furnish 
ceriiticate of deduction of 
tax to tohare-holders, 194. 

shareholder in, refund of tax, 
425, 

super-tax, liability for, 444. 

compound interest when not 
taxable, 180. 


Compensation,— 

fur death or injury, for 
abrupt loss of service, 157. 
Compensatory,— 
local allowance, 68. 
Compound interest,— 
when not taxable, 180. 
Concealment of income,— 
appeal against, 309, 
penalty for, 308. 
prosecution for, 310. 
Contingent charges, 166. 
Contract of indemnity,— 
loss recoverable und(»r, 119. 
Contracts, wagering,— 
profits from, 89. 
Contribution,— 

by trade association, 170. 
Co-operative Societies,— 
dividends, exempt, 42, 
liable to super-tax, 42. 
interest on securities, 42. 
when taxable, 89, 101, 104. 
profits of, exempt. 42, 
Copies,— 

time for obtaining, 316. 

of assessment orders of branch 
income, 261. 

Cotton merchants,— 

remuneration, 81. 

Courts, civil, — 

juriadietbn barred, 524. 

receiver appointed by, liable 
on behalt of ecstate, 356. 
salaries withheld by, 92. 

Court fees,— 

in appeal, 315, 329. 

Court of Wards,- 
chargeable to tax, 358. 
Cultivator, — 
definition of, 19. 
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Cultivator (contd).-- 

proces'cls of sale of raw pro- 
duce, 8. 

process employed by, 18, 74. 

Customary subscriptions,— 
allowable deduction, 170. 

D 

Debentures, foreign, — 

definition, 102. 

Debenture holders,— 

prosecution, for refusing to 
allow, inspection of registers, 
420 . 

Deceased person,— 

heirs assessable, 393, 713. 
heirs to claim refund, 424, 713. 
assessment of, 272. 
liability of estate, 391, 4C0. 

service of notice to adminis- 
trator, 392. 

Deductions, inadmissible,— 

assets, costs of addition, etc., 
119. 

bonus to retiring employees, 
165. 

capital expenditure, 119. 
charity expenditure, 134. 
Commissioners, partners, 165. 

expenditure not for earning 
profit, 119. 

income-tax, 119. 

legal charges relating to loans, 
108. 

losses of previous year, 119, 
municipal and local rates, 
1C8. 

partners’ drawings, 143. 
partners’ capital, interest on, 
122 . 

pensions, ex-partners, private 
and personal expenditure; 
119. 


Deductions, inadmissible 

rental value of business pre- 
mises, 120, 14L 
reserve for bad debts, 119. 
salaries of partners, 119, 165. 
super-tax, 119. 

Deduction of income-tax,— 

from interest on securities, 197. 
certificate by I. T. O fur de- 
duction or non-daluctioii at 
lower rate, 198. 

personal liabilitv for failure 
to, 198. 

prosecution, 428. 
from salaries, 198. 
arreartax, deduction of, 196. 

power to adjust excess or defi- 
ciency, 1^. 

sums deducted included ia 
taxable income, 198. 

sums de^lucted treated as tax 
paid, 198. 

Default,— 

in making return, etc., 253. 
penalty for, of payment of tax,. 
386. 

Defaulter,— 

recovery of tax from, 379. 

Deferred annuity, — 
deduction, exempt, 94. 

Definitions,— 4, 7. 

Demand, — 

notice of, 440. 

time limit for service of notice 
of; 440. 

arrear and land revenue, 391. 

Depreciation,— 
defined, 147. 

calculated on cost to assessee,. 
147. 

aggregateallowance not to ex- 
ceed original cost, 147, 
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Depreciation (contd).— 

claim to be supported by 
account; 147. ■ 

house property depreciation, 114. 
excess, set-off against profits of 
other business, 149. 

on furniture, 123; 147. 
successor can carry forward 
depreciation allowance, 149. 

rates of, 128, 129, 130- 
shipping companies; 371. 
to be allowed in full when pro- 
fits permit, 148. 
mills let out, 123. 
loss in securities; 103. 
allowance in business, 123. 
machinery left out, or leased, 
148. 

machinery lying idle; 148. 
on securities, 151. 
original cost, 149. 
wasting assets, 152. 
motor cars, 149. 
set off; 269. 

Directors,— 

of Ltd. Co.; fees, 170. 
Disclosure of information,— 
by public servant, 432. 
prosecution for, 431. 
sanction to, 431. 
non-disclosure, 351 . 
Discontinued business,— 
assessment of, 278. 
application for separation at 
the time of assessment under 
section, 23, 278. 

notice of discontinuance, 278. 

penalty for failure to give 
notice, 277. 

recovery of tax, 379. 
Discontinued firm,— 
liability of members, 379. 


Distress warrant,— 

whether police officer has 
power to execute, 399. 

Dividend,— 

certificate to be furnished, 210. 

duplicate certificate, 210. 

form of certificate, 209. 

income-tax not payable by 
'shareholders, 208. 

super-tax payable by share- 
holder, 436. 

tea company, 9. 

partly taxed, calculation, 10. 

paid out of funds not liable 
to tax, exempt from super- 
tax, 49. 

declared after sale of shares, 
liable, 49. 

conversion received in cash, 51. 

conversion of shares, capital, 
51. 

Double income-tax,— 

relief of income taxed in Uni- 
ted Kingdom and British 
India, 403, 415. 

relief of income taxed in Indian 
State and British India, 405, 
417. 

corporation profits tax not to 
be deducted, 407. 

limitation, 424. 

rate of English and Indian 
taxes, 409. 

shareholders, 423. 

Ceylon tax, 422. 

E 

Education,— 

scholarships granted to meet 
the cost of, exempt, 57. 

Electric tramways, — 

rates of depreciation, 126. 
Employers,— 

return of employees, submis- 
sion of, 214. 
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Employers {canid}.-- 

prosecution of failure to fur- 
nish; 429. 

Embezzlement,— 

by employee, 134, 166. 

Escaped assessment, — 

meaning, 337. 

applicability in estimated as- 
sessment, 338. 

penalty, 338 
form of notice; 343. 

Evidence,— 

failure to produce, forteiture of 
right of appeal, 226. 

power of I. T. 0. to call for, 
348. 

power of Commissioner, A. C, 
and I. T. 0., to summon, 
and to take, on oath, 348. 

prosecution for failure, 429. 
in assessment proceedings, 237 

Evidence in assessment pro- 
ceedings,— 

other than return and accounts, 
237. 

Examiner of Accounts,— 85, 256. 
examiners’ fees, — when tax- 
able, 91. 

Exemptions,— 

agricultural income, 6, 8. 
agricultural produce, raw, sale 
of, by cultivator, 8. 
allowance paid to agent in 
British India, of Indian 
Prince or State official, 56. 

allowance or perquisite, spe- 
cial, 57. 

allowance, Victoria cross, 
millitary cross, order of 
British India and Indian 
order of Merit, 57. 

British warrant and non-com- 
missioned officers’ education 
of children, free or grants 
for, 57. 


Exemptions (eonid).— 

casual or non-ncurring re- 
ceipts, 53. 

charitable or religious institu- 
tions iiiconif* from volun- 
tary eontribntioiij 52. 
charitable or rdigiou.-- }mrpo<e. 
income from property liekl 
fur, 52. 

colonial treasury, leave allow- 
ance or salary, 57. 
console’ official ealary, 57. 

co-operative t'ockties, profits 
from, 62. 

death or injury, compensation 
for, 58. 

deferred annuity, 94, 167. 
Mysore Durbar bonds 102t.\ 
21, 59. 

pension, sums paid in commu- 
tation of, 68. 

scholarship for education, 57. 
Int. on Govt, securities pur- 
chased through Post office 
and held iu custody of A.G. 
P.T., 61. 

syce allowance, 68. 
forage allowance, 68. 
travelling and conveyance, 68. 
service or proficiency pay, 68. 
gratuities and annuities pay, 
69. 

Delhi camp and moving 
allowance, 67. 

education, scholarship for, 60. 

educational institution, income 
of, 57. 

Government of India securi- 
ties held by Indian Chir*fs 
and Princes, interest on, 57. 

Government of India securi- 
ties held by chief financial 
authority of a state, 57. 

Government of India securi- 
ties purchased through post 
office, 59. 
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Exempt'ons {conkl),'— 

gratuities granted to royal 
engineer officers^ 5B. 

gratuities granted to Surplus 
assistant &urgeonSj 58. 

gratuities paid from railway 
provident fund, 58 

gratuities for wound or injury, 
58 . 

gratuities to widows or child- 
ren of officers for wound or 
injury, 58. 

Indian state, salary and allo- 
wance of officers deputed for 
train ing, 58. 

injuries, compensation for, 58. 

insurance policy, sums paid 
in commutation of, 58. 

insurance premia, accident 
and sickness policies, 187. 

insurance, fire, marine and 
accident, 188. 

insurance premia, life, 188. 

Jangi Inams, 57. 

leave allowance or salary paid 
in United Kingdom or colo- 
nies, 59. 

light-liouse keeper in Bed Sea, 
salary -of, 59. 

local authority, income of, 52. 

pension drawn in colonies or 
United Kingdom, 59. 

pension, invalid or wound, 
military, naval, 59. 

perquisite, free residence, high 
officials, 68. 

post office cash certificates, 
yield of, 57. 

post office, sayings bank inter- 
est on deposit, 61. 

provident fund, accumulated 
balance, 64. 

regimental mess or band fund, 
57. 

rewards, language examina- 
tiou, 68. 


Exemptions {eonid).-- 

Simla house rent allowance, 
67. 

trade commissioners’ salarv. 
57. 

university, income of, 57. 

value of rations in kind or 
money allowances paid in 
lieu theieof, to military 
officers, 59. 

Expenses,— 

personal and private, 166. 

Extent of the Act,— 1. 

False return,-— 
consequence of, 228. 

False statement,— 
penal ofience; 428. 

Fees,— 

Examiner’s foes, 01. 
Government pleader, 91. 

honoraria paid to Government 
servants, 91. 

director’s fees, 170, 
professional, paid in India 
to person resident in British 
India, 134. 

consultation, 138. 

Fibre,— 

cultivation, agricultural, 73. 

Fiduciaries, — 
liability of, 353. 

Finance Act,— 531. 

effect of supplementary, 38, 
546. ’ 

Fire Insurance Company,— 

assessment of, 585. 

premia paid when allowed, 
188. 

Firm,— 

^ refusal to register, if appeal- 
able, 31, 34. 
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Firm {oontd).-^ 

chfingf^ in constitution, lia- 
bility to tax, 26, 66, 283. 

definition of, 6, IS, 46. 

didcontinuance of assedsment, 
278. 

liability of partners, 159. 

notices, how served on, 258, 
B48, 477. 

registration of, 26, 33. 

registration of, under section 
30; 34, 313. 

distinction between registered 
and unregistered, 21, 29, 30. 

cancellation of registration, 
258. 

procedure for registration, 293. 

Firm, registered,— 

application for registration, 
2c, 29, 31. 

who can apply for registration, 
26, 31. 

assessment of, 29. 

assessment to be made on 
partners, 29. 

assessment of, to super-tax, 
30. 

definition, 7. 

claim for abatement of LJ.P., 
190. 

change in constitution, total 
income, how calculated, 26. 

excess depreciation, partners 
entitled to set oflP, 149. 

partner entitled to refund on 
his share when individu^ 
income not taxable at maxi- 
mum rate, 398. 

one-man company, 32, 440. 

non-resident partner, liability, 
359. 

partner entitled to set ofi share 
of loss, 268. 

power of I. T. 0. at the tin^^ 
of registration, 32, 294. 


Firm, registered {contfh , — 

penalty, improper distribution 
of profit, H07. 

Firms, unregistered,— 

can claim set oft' of loss, 267. 
assessment of, to income-tax, 32 
as.sessment of. to super-tax, 32. 
marginal relief, 192. 

partner’s share of Io«s cannot 
be set off against individual 
income, 32. 

partner not liable, if firm taxed 
to S. T.,32. 

definition, 8. 

distinction with H. U. F. 185, 
186. 

Fisheries,— 
income from, 11. 

Foreign association,— 

mav be declared companies, 
18. 

Foreign debentures,— 
interest on, when liable, 60. 

Foreign income, — 

agricultural income from, not 
exempt, 4, 8. 

business income, when raceiv- 
ed in Briti:}b India, 55. 

interest on sterling deben- 
tures, 80. 

interest on loans advanced in 
Indian states, 60. 

taxation of, 55. 

owner of a ship residing out- 
side, liability, 373. 

professional fees paid outside 
British India, to persons 
residing in British India, 
liable, 55. 

salaries paid outside British 
India, 2. 

Forest,— 

income from, when not lia- 
ble, 8. 
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Forms,— 

income-tax returns, 673. 
appellate, 315, 639. 
model, 639. 

registration of forms, 27. 

Free quarters,— 

value of, when taxable, 66. 
Frontier Agency tracts,— 
included in expression. “Do- 
minions of Princes and 
Chiefs in India,” 3. 

Furniture,— 

depreciation allowance, 123, 
147. 

insurance of, allowance for, 
123. 

repairs to, allowance for, 123. 
Funds,— 

Int. on. securities, held by 
Prov., 52. 

G 

Gifts,— 

voluntary, 71. 

Government loan,— 

premium on redemption of, 58. 
Government office,— 
return of employees, 216. 

Government officers lent to 
and paid by Indian 
states — 

salaries when liable, 93, 96. 
leave allowance and pension, 
liable, 93, 96. 

Government officers, serving 
outside British India,— 

when liable to tax, 98. 
not liable, 3. 

Government promissory note,— 

paid outside Br. India, 81. 

Goodwill,— 

purchase of, depreciation, 156. 


G. P. Notes,— 

eufaced for payment in Eng- 
land, interest on, 81. 

Government Pleaders,— 

foes received by, not salaries, 
91. 

Government of India Securi- 
ties,— 

income-tax payable, unless 
dcclarod tux free, 99. 

interest on, super-tax payable 
on, 100. 

Governor-General,— 

appoints Coiitral Board of 

‘ Revenue, b3. 

Gratification,— 

illegal, 90. 

Gratuity,— 

for services rendered, 58. 

included in term salaries, 96. 

Guardian,— 

liability of, on behalf of wards,. 
353. 

indemnification of, 490. 

list of wards to bo furnished,. 
358. 

H 

Hatkar,— 

income from, 11. 

Heads of income chargeable,— 
47, 

High Court,— 

assessee must have exhausted 
appellate powers, 490. 

Commissioner cannot with- 
hold unless no i)oint of 
law, 491. 

statement of case by Commis- 
sioner, 490. 

cost to be borne by assessee^ 
503. 
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High Court {eontd),-^ 

fee to accompany application, 
503. 

interest may be allowed on 
amount refunded, 497. 

payment of tax not to be post- 
poned, 497. 

powers^ of, on refusal of Com- 
missioner to state a case, 
498. 

reference against decision by 
Board of Keferees, 330. 
reference by, to Commissioner, 
501. 

reference to, if lies under sec- 
tion 33, 498. 
refund of fee, 498. 

statement of case on point of 
law by Commissioner, 495. 
statement of case on point of 
law by Commissioner on 
application of assessee, 506. 
withdrawal of application by 
assessee, 495. 

Hindu undivided family,— 

assessment of, 185, 279. 

L. I. P. on male member, or 
his wife, exempt, 186. 
not exempt from super-tax, 185. 

members not taxable on indivi- 
dual income, 22, 46, 186. 
partition of members of, 22, 
187. 

share not included in total 
income, 22, 186. 

notices to, how addressed, 
‘^person” includes, 6, 22, 
application of benami princi- 
ple, 17. 
definition, 45. 
separation, 45. 
applicability, 187, 283. 
test of, 281. 

it can be registered, 285. 

47 


Honoraria, 92. 

Hotel charges, of professional 
man,— 

imadmisible, 174, 

House rent allowance,— 

when liable to tax, 120, 141. 

Idiot,— 

liability of guardian or trustee, 
353. 

indemnification of guardian, 
490. 

Illegal fees,— 

exacted from tenants, 

Income,— 

agricultural, exempt, 8. 
definition of, 4, 8, 36, 40. 
partly derived from agriculture 
and in part from bu&iness, 9. 

from leasehold, 126. 
calculation of, fractions of 
rupee disregarded, 348. 

concealment of, penalty for, 
305. 

escaping assessment, method 
of assessing, 333. 
foreign, when taxable, 54. 
heads of, chargeable, 36. 
from impartible estate, 176. 
from zamindari, assessable as 
^‘other sources”, 175. 
return of, by company, 197. 
return of, by individual, firm 
orH.U.F.,22, 185. 

letter with a statement of, 249. 
estimated, losses and irrecover- 
able debts to be deducted, 
160. 

earned outside Br. India, when 
taxable, 54. 

received by khanka (a kind of 
monstary,) agricultural, 95, 
97. 
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Income-taXj-— 

direct levy of, 207. 
double, relief, 40B. 

Income-tax Officer, — 
limitation of power, 342, 
definition, of, 6. 

power to allow change of previ- 
ous year, 20. 

power to assess residents on 
income of non-residents, 232. 
power to call on assessee to 
produce accounts, 232. 

power to call on agents to pro- 
duce accounts of principal 
business outside British 
India, 235. 

power to call on assessee to 
produce evidence, 237, 350. 

power to call for returns of 
members of firm or H. U. 
F., 232. 

power of re-opening assessment 
decided, by predecessor, 233. 
power of adjournment, 234, 
260. 

power to call for accounts of 
branch business, 231. 
power to call for return of 
names of beneficiaries, 351. 

power to cancel assessment 
when sufficient cause is 
shown, 298. 

power to declare agent of non- 
resident, 246. 

power to determine basis for 
computation of income, 178. 

power at the time of registra- 
tion of firm, 32, 294. 

power to extend time for return 
of income by company, 228. 
power to impose penalty for 
concealment of income, 305. 

power to call for interest ledger, 
238. 

regarding H. U. F. assessment, 
285. 


Income-tax Officer (eontd)^-^ 

power to impose penalty for 
default in i^aymeni:, 387. 

power to inspect register of 
debenture holders, 387. 

power to inspect share register 
of company, 352. 

power to issue anticipatory or 
exemption ccu’tificato, 200. 

power to issue C(a*tificato to 
collector for arroar tax, 389, 

power to mala^ fresh assessment 
under section, 22, 233. 

power to rectify mistake, 341. 

power to issue commission and 
take evidence on oath, 250. 
power to sei/.o books of 
accounts, 223. 
power of review, 340. 

proceedings before, are judicial, 
349, 350. 

whether Court or not, 349. 
jurisdiction, 84, 85, 86, 842. 
special, appointment of, 85. 
limitation of powers, 342. 

iBcome-tax records, — 

civil court not to summon, 438. 

Indemnification, — 

of Government: officers for acts, 
done in good faith, 490. 

of person deducting or paying 
tax of income of another, 
490. 

Indemnity, — 

contract of, loss recoverable 
under, 490. 

Indian States,— 

application of Act to, 3. 

interest on loans advanced in, 
to persons resident in British 
India, 58. 

salary and allowance of officers 
deputed by, for training in 
British India, 58. 
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Indian States {contd)^-- 

relief in respect of double taxa- 
tion; 403, 

trade conducted byj liability to 
taX; 6, 

Individual,— 
definition of; 45. 

Information,— 

disclosure of, by public ser- 
vants, prosecution for, 432, 

disclosure of to local authori- 
ties forbidden, 433. 

Injury,— 

compensation for, exempt, 57. 
pensions for, to military, naval 
or air force, 58. 

Insurance,— 

on joint policies, 191, 

abatement for premia claimed 
within 6 months, 187, 

premia paid for loss of profit, 

187. 

premia paid for loss of rent, 

188. 

policy, loss recoverable under, 
188. 

sum paid in commutation of, 
34. 

rate of conversion of premia 
paid in sterling, 188. 

premia, private employers may 

give abatement, 188. 
society provident, interest paid, 
187. 

premia included in total in- 
come, 34. 

Insurance Company,— 

assessment of, 527. 

Interest,— 

compound when not assessable, 
180. 

compound, when assessable, 
. 72; 81. 

capitalisation or not, 81. 


Interest 

on arrear of rent, 10, 

on borrowed capital, 111. 

on deposit in Poat Office 
Saving Banks, 57. 

on foreign debenture.-, 55. 

on Government securities held 
by Indian Chiefs, 2<KI. 

deduction at source, 103. 

on Government securities piir- 
cha>ed through Post Office, 
61. 

on G. P. notes en faced for 
payment in England, 81- 

on Government of India smi- 
riiies unless declared tax-free, 
10k 

on Government of India 
securities, super-tax payable, 
104. 

on Government of India 
sterling securities, 55. 

on mortgages, allowed in 
assessing property, 110. 

supply of information regard- 
ing, 210. 

on partners’ capital, 143. 

on securities, certificate of 
deduction, 203. 

on securities, certificate of 
exemption, 203. 

on securities held by co-opera- 
tive societies, ItK), 104, 

on securities, income-tax on, 
when payable direct, 99. 

on securities, meaning of, OS. 

on securities of provident fund, 
52. 

on securities included in total 
income, 34. 

Irrecoverable loan,— 

when permissible, 120. 
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Jaigirdar,— 

assignment of land revenue 
to, 8. 

Jalkar,— 

income from, 11. 

Joint family,— 
partition of, 22. 
registration of; 23; 31, 285. 
separation, 45. 
assessment of, 185 280. 

L 

Landlord’s fees,— 

whether income, 15. 

Land Revenue,— 

on business premises, 120. 

Lawyers,— 

assessment of, 169, 705. 
fees paid for income tax cases, 
168. 

Leave allowance, — 

paid in United Kingdom, 59. 

Legacies,— 

lump sum; exempt, 58, 

Legal charges,— 

when inadmissible in assess- 
ing property, 114. 

Liability to tax 

where arises, 4. 

Life Insurance premia,— 
claim to, evidence required, 
189. 

procedure when receipts pro- 
duced subsequently, 188, 
189. 

deduction may be made by 
person paying salary, 18^ 

189. 

exemption in case of Hindu 
undivided family, 186, 189. 
limit of ^-th of total income, 

190. 


Life Insurance premia (contd),-^ 

super-tax not exempt from, 
190. 

exemption for self and wife> 
189, 191. 

Limitation, — 

compulation of period, 525, 

Limited Company,— 

director’s foes, 170. 

Liquidator,— 

if liable, 292. 

Local Authority,— 

definition of, 26, 
income of, exempt, 52, 04. 
information regarding assess- 
ment not to bo furnished, 
433. 

return of, employees, 214. 
failure to furnish, prosecution 
for, 429. 

A. C.’s sanction required, 431. 

Local Government,— 

agency rules regulating con- 
trol of; over income-tax mat- 
ters, 83. 

appeal to, by A. Cl against 
order of dismissal, 83. 

may direct income-tax to be 
recovered with municipal 
tax or local rate, 380. 

recommendations of, for Com- 
missioner’s appointment; 83. 

Local rate,— 

deduction inadmissible in as- 
sessing property, 199. 

on business premises, permis- 
sible, 109. 

Loss,— 

how returned, 216. 
defined; 269. 

set-off of, 181, 267,270. 
r under property, 109. 
in case of registered firm, 268. 
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Loss [Gontd)j— 

when partopr in more than 
one registered 6rtn, 208. 

previous year's, 119, 
of office, 93, 176. 

Loss of profit,— 

insurance against, 133. 

Loss of rent,— 

insurance against, 109, 
Lottery,— 

prize in, not assessable, 70. 
Lower income,— 

summary assessment, 39. 
Lunatic,— 

liability of guardian, 353. 

M 

Machinery,— 

depreciation of, 6. 

Magistrate,— 
definition, 6. 

Maintenance Allowance, — 

by a widow from agricultural 
estate, 11, 41, 

Marginal relief,— 

how to calculate, 183, 192. 
in case of super-tax, 617. 
unregistered firm, partners 

of, 193. 

Mathematical calculation,— 
income-tax formulae, 631. 
Mercantile basis of accoun- 
tancy, 177. 

Military Cross,— 

allowance of, 68. 

Military Force,— 

wound or injury pension, 58. 

Minors,— 

liability of guardians, 358. 
indemnification, 358. 


Mistake,— 

rt'Otification of, 
limitatiim, 34 

enhancemeiit after rt-ctificaiion, 
317. 

Money-lending business, - 

(Sop Part III: Misc. Chap.) 
irrecovernblp loan- 
on n^nfniPtuary mortgage. 12? 

^ 3 . 

Mortgage,— 

agricultural or not? 12. 

Municipal taxes,— 

deduction inadmi-^ible in 
assessing property, 
on business premises, admissi- 
ble, 132. 

Mutual concern,— 

profit not taxable, 12. 

Mutual Benefit Societies — 

subscription to, 42. 

Mutation fees,— 

paid on inheritance, 11* 

N 

Nazar,— 

punahaya, not exempt, lO* 
for recognition of non- trans- 
ferable holding, lU. 
Non-residents,— 

agent of, assessable, 359. 
arrears recoverable from assets 
of, 359. 

no limitation on recovery, 387. 
business connection in British 
India, assessment of prohts 
or gains? 360. 
casual agents, 370. 
consignment business, 309. 

dividing societies, income, bov 
calculated; 559. 
income accruing in Britisl 
India, 367. 
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Non-residents {Gontd)^— 

income ofj other than from 
business, 366. 

Indian agents ot firmSj 368. 
Indian branches of firms, 367. 
Indian firms allied to, firms, 
368. 

insurance coys., Indian 
branches, 560. 

interest on loans advanced in 
Indian States, 55. 

liability, 48, 363. 

profits arising in British 
India, 76. 

direct taxation of, 362. 
notices, service by post, 311. 

profits from business connec- 
tion when deemed to arise 
in British India, 263, 361. 
super-tax, liability, 362. 

shareholder, resident abroad; 
362. 

Notice,— 

service of, 258, 340, 477, 
service of, under section 22(4) 
after issue of return, legality 
of, 242. 

combined, outside territorial 
limit, 224, 246. 

by post, service of, meaning 
of, 477. 

on branch firm, 246. 
combined, 246. 

service outside territorial 
limit, 224. 

form of, 224. 

who can issue u/s 34, 340, 
procedure, 477. 
on firm and family, 478. 
on agent, 479. 
on minor, 481. 

Notice of demand, 311. 


o 

Obsolescence,— 

allowance, 132, 153, 103. 

Office,— 

compensation for abrupt 
loss, 95, 176. 

Official trustee,— 

liability of, for tax, 355, 

Other sources,— 

asse.Bsmont of income from, 
174. 

examination fees, included 
under, 91* 

income from leasehold, 01. 

language, rewards, included 
under, 91. 

owner of a ship residing out- 
side British India, 373. 

vacant land, rental, taxable 
under, 106. 

P 

Partition,— 

joint family, 22. 

Partner,— 

advances, 143. 
working, 167, 168. 

Partner and partnership,— 

test, 107. 
defined, 6, 18, 32. 
between husband and wife, 32. 
Passages, — 

by rail or steamer, 67, 134. 
salary, 122. 

deduction for L. I. P., 190. 

Penalty,— 

for concealment of income, 
305, 517. 

^ if applicable, u/s. 34, 338, 
notice to assessee before 
imposition, 305. 
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Penalty {contd),--- 

of partner of a registered firm, 
310. 

prosecution on same facts 
barred, BIO. 

*who can impose, 300. 

Penalty for default,— 

I. T. 0. may impose, 309, 
recovery of, 389. 
remission of, 389. 
maximum, 809. 

Penalty for failure to deduct 
tax,— 

personal liability, 197. 
Pension,— 

included in salary, 90. 

of officers lent to Indian state, 
90. 

paid in United Kingdom, 58. 
lump payment, 157. 
Perquisites,— 

included in salaries, 90, 
definition of, 94, 98. 
when exempt, 58. 
value of free passage, tiffin, 
etc., not convertible into 
money, 65, 95. 

Person,— 

defined, 6. 

includes H. U. F., 6, 22, 
Personal expenses,— 

inadmissible deductions, 158. 
Place of assessment,— 481, 
Political purpose,— 
sums received, 134, 

Premises,— 

business, 102, 146. 

Premium — 

for settlement of waste lands, 

12 . 

impartible estate, 111, 
municipal rent, 108. 


Premium 

oecupu*<l by owner. KjTi. 
interest on mortgage.*, 111*, 
depreciation, 114, 
for transfer of holdings, M, 

insurance I, Insurance) paid 
by employer to cover ri.^^k 
under Workmen s Compen- 
sation Act, 133. 

Prescribed,— 
meaning of, G. 

Presents,— 

expenditure on? 119. 

Previous year,— 719. 

assessees’ option in regard 
to, G, 23. 

defined, G. 

firms with several branches, 10. 
power of L T. 0. regarding 
change of, 23. 
temporary change of, 23. 

Principal officer,— 

certificate of payment of tax, 
209. 

of a company, defined, 7, 2G. 
prosecution for failure to 
furnish, 429. 

return of employees by, 214, 

Principal place of business,— 
determination of, 488. 

Private employer,— 
deduction of tax by, l97. 

Profession tax, 172. 

Professional earnings,— 

assessment of, 171. 
expenditure allowable, 171. 
equipment, depreciation, 126. 

Profits,— 

defined, 136. 

arrear distributed by liquidator, 
42. 

realisatiouj 103. 
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Property,— 

allowances in assessing, 109. 
method of calculation, 109. 
held under trust, 52, 63. 
annual value, defined; 105, 107. 
assessment of, 105, 109. 
business premises not in- 
cluded, 22, 113. 

collection charges and 
vacancies, lOG, 113. 

evidence required for claiming 
allowances, 106. 

house tax, 107, 

lands not attached to buildings, 

22 , 

leasehold property, 105. 
limited interest, 107. 
litigation expenses, 113. 

loss incurred for standing 
surety, 107. 

loss of rent, insurance premia, 
1(55. 

set-off loss, 105, 
unrealised rent, 107. 
vacant lands and vacancies, 
105. 

Prosecution,— 

Assistant Commissioner to 
direct, 310, 431. 

for disclosure of information 
by public servant, 428, 432. 

for failure to deduct tax, 429. 
for failure to furnish certificate 
of deduction, 429. 

for failure to make return of 
employees, 431. 

for failure to produce accounts 
and documents, 430. 

for false statement, 430. 

no prosecution when penalty 
imposed, 310, 430. 

stay of, by Assistant Comi- 
missioner, 431. 

compounding offence, 431. 


Provident funds,— 

power to relax restrictions, 451. 
deduction at source, 453. 
accounts of, 453, 463. 
treatment of Imlanco, 453. 

treatment of funds transferred 
by employer, 455. 

provisions to rnles, 455. 
appeal, 457. 

recognition and withdrawal 
of, 459. 

appreciation and dein'cciation 
of securities, 460. 

forfeitures, 461. 

payment of accuimdated 
balance to discontinued 
employees, 462. 

principal place of business 
outside India, 4(33. 
transferred to trustee, 464. 
recognised, 448. 
conditions, 440. 
annual accretion, 451. 
accumulated balance, exemp- 
tion of, 04, 452. 

application of exemptions, 61 
rules, provisions relating to, 
447. 

deductions allowed, 98. 
private, not to be directly 
assessed, 20. 

private, payment to employ oes 
on retirement, 91. 
definition of recognised, 447. 
conditions of recognised, 449. 
railway, exempt, 65. 

Provident Insurance Societies, 

—65. 

Public servant,— 

definition of, 7. 

disclosure of information by, 
432. 

fcidemnification of, for act 
done in good faith, 490. 
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Q 

Quarries,— 

. profits from, sale of; 11. 

R 

Railways,— 

depreciation, 126, 
assessment of allowances, 62. 
renewal charges, 123. 

rolling-stock, depreciation, on, 
125. 

Railway administration, — 
instruction for information 
from, 349. 

Railway books,— 
power to call for, 349. 

Rate of tax, — 
meaning of, 286. 

Receipts,— 
casual, 53, 71. 

Britti, Dharmada, 134. 
Receiver,— 

liability to pay tax, 97. 
Receiver of rent in kind,— 
sale of produce by, 8. 
Records,— 

income-tax, civil court not to 
call for, 524. 

Recovery of penalties,— 386. 
Recovery of tax,— 

arrears of tax, ‘386. 
deduction from salary, 387. 
deduction at source no bar to 
other methods of, 387. 

limitation for, 394. 
non-resident, from assets of, 
387. 

from heirs of deceased as- 
sessee, 393. 
by certificate, 389. 
suspension of, pending appeal, 
, 387. 

tax when payable, 387. 


Rectification of mistake,— 

Reference to High Court,— 

costs, 503. 
fees, ,503. 
limitation, 50l. 

refund of d<^posiie(l by 
applicant for. 19*). 
claims of person .s 
U S 23: 1 j, 108. 

Refund,— 

application for, B98, 
limitation. 307, 400, 425, 420. 
personal presentation unneces- 
sary, 898. 

to owner of security, 316. 
to partners in registered firm, 
398. 

to non-residents. Hi 6, 4*X‘ 
to person assessefl on salary, 05^ 
appeal, 400, 425, 426. 
salaried officers, 97, 
cash, 398. 
appeal, 425. 

tax-free securities, dividends 
paid by company from 

interest on, 397. 
prescribed form, 401. 

Registered Firm,- firm, 
registered). 

Registration,— 

at appellate stage, 315. 
cancellation of u s 23(4), 258. 
refusal of, if appealable, 31, 34, 
258, 294. 

change in partnership, 33. 

Relief,— 

double income-tax, 405. 
marginal, 192. 

Remuneration,— 

unpaid secy, of a coy. in 
liquidation, 96. 
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Rent,— ' 

interest on arrear^ 'when tax- 
able; 10. 

definition, 14. 
unrealised, 115. 
allowance for, 146. 

Rent-free residences, — 
value of, when taxable, 66. 

occupied by or money allow- 
ance paid in lieu thereof to 
officers of military force, 67. 

Repairs, current, — 
interpretation of, 145. 

Reserves,— 
bad debt, 178. 

Residents,—- 

assessment of temporary, 718. 

Return,— 

validity of, 249. 
of employees, 214. 

prosecution for failure to 
furnish, 429. 

to whom to be made, 214. 
blank, 225. 

Return of income,— 

appeal against refusal to make, 
297. 

assesses or duly authorised 
person to sign, 225. 

blank, 225. 

by person other than com- 
pany, 214. 

by private officer of company, 
216. 

failure to submit, 225, 296. 
whether obligatory, 224. 

failure to furnish, basis of 
assessment, 226. 

false return, penalty for, 228. 

Income-tax Officials to assist 
assesses to fill up, 225. 

incorrect or incomplete, 248. 


Return of income (contd)^- 

letter with a statement of in- 
come, 240. 

obligatory for I. T. 0. to call 
for, 224. 

revised and amended, 163, 
227, 808. 

service of notice under seotion 
22(4) after issue of, legality 
of, 224. 

voluntary, 228. 

Review,— 

Coramisioner’s powers of, 325. 

Rewards,— 

for passing compulsory exami- 
nation, 68, 91. 

Royalty,— 

mining, assessment of, 78. 

income or capital, 187, 164. 

from copyright, 42. 

Rules, — 

power of C. B. R. to make, 
466. 

s 

Salamis,— 

lump sum receipt of, not in- 
come, 89- 

premium for recognition of 
transfer of holding, 10. 

for non-trarisferablo holding 
exempt, 11, 

Salaries,— 

allowance permissible, 6G3. 

advance, exempt, 92, 668. 

attached, taxable, 92. 

Govt, servants serving out- 
side, 3. 

free of income-tax, 95. 

share of profits, in lieu of, 
168. 

definition of, 90. 

"^earned outside British Inda* 
when taxable, 91. 
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Salaries {co7iid)r- 

exam*' nation fees, when not 
taxable, 91. 

fees of Government pleaders; 
not salaries, 91. 

income from, included in in- 
come of year in which re- 
ceived, 91. 

bonus, commissions, when 
exempt, 58, 

paid in United Kingdom, 
when exempt, 93. 
partner’s when admissible de- 
duction, 167. 

partner’s, not admissible, 168. 

paid in India but outside 
British India, 92. 

Salt,— 

manufacture of, whether agri- 
cultural, 12. 

Securities,— (See deduction, ex- 
emptions, interest, refunds), 
meaning of, 65. 

Securities and shares,— 
profit of sale of, 127. 
profits of speculation, 127. 
free, 104. 

Set-off,— 

unregistered firm, 267. 

of loss under one head of in- 
/ come against profit under 
another, 270. 

of loss in business, income 
from dividends, 127. 
no set-off, of loss under pro- 
perty, 107. 

power of, against tax remain- 
ing payable, 423. 

Shafts in mines,— 
depreciation of, 123. 
Shares,— 

transfer at termination of 
employment, 97. 
bonus, 192. 


Shebait,— 

ninintenniicf* of, 

Shipping companies,— 
assesfeiTiont of, 
depreciation, t-VTl. 

Shipping, occasional,— 
liahiliay to tax, 372. 
port clearance not granted 
until tax pnkl. 582. 
profits how to be determined, 
383. 

depreciation, 371. 

Sidings in mines,— 
depreciation, 126. 
Speculation,— 

in house property, 71 
in shares and securities, 127. 

Stamps and Court fees.— 626. 
affidavits, 6*29. 

copies of extracts, 629. 
copies of orders, 629. 
statutes, interpretation of, 618 
Sterling debentures,— 
interest on, when liable, 65. 
Sterling overseas pay,— 

drawn in United Kingdom 
when taxable, 198. 

Stock,— 

valuation of, 182- 
Stone,— 

profits from, sale of, 11. 

Stridhanam,— 

assessment of, 22. 

Subject,— 

British and alien, rules, 93* 
Subscription,— 
customary, 170. 

Successor, — 

accounting period, 25. 
if liable, 291, 379. ^ 
accidental acquisition, 293. 
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Succession to business,— 

effect of, 286. 

Sufficient cause,— 

intorpretation of, 299, 513. 
Sugar,— 

manufacture of, profits of, 10, 
19. 

Superannuation Funds,— 

, employers’ contribution to, 133 

Super-tax,— 

assessment, 707. 

chargeable on income of indi- 
vidual and firms, 435. 
firms, registered, not liable, 
441. 

partners, not resident, liabi- 
lity, 442. 

firms, unregistered, liable, 441. 

partners liable if firm not 
taxed, 436. 

dividends paid out of funds 
not liable, exempt, 49. 

deduction at source, 442, 710. 
deduction at source from divi- 
dends, 444. 

partners not liable if firm 
taxed, 441. 

Hindu undivided family taxed 
as individual, 441. 

shareholder of company, liable 
on dividends, 444. 

marginal relief, 192, 617. 
total income defined, 441.. 

not applicable to certain* -sec- 
tions, 445. . • ; ' ” ’ 

partnership with 
on divid.end paid by. ' 

437. * V.,' • 

accumulated profits, *437. 

successors ’when. not. bound to 
pay, 439. 


T 

Tavani,— 
loans, 143. 

Tax,— 

profession, 172. 
deduction at source., 107. 
local, 164. 

Taxable income,— 

how to ascertain, (>(>3. 
municipal, 154. 

Taxation,— 
liability to, 4. 

Tax was recovered,— 
interpretation of, 425. 

Tea,— 

growing, if business, 138 
profits from manufacture of, 9, 

taxable profit, how to be deter- 
mined, 10, 19. 

Tentage,— 

allowance for, exempt, 58. 

Theft, - 
loss by, 106. 

Tiffin,— 

free for domestic servants, 67. 

Timber stacking,— 
agricultural or not, 72. 

Toddy,— 

sale, 65. 

profits in shop of, 44. 
agricultural or not, 12. , ■ 

Total income, — 

, ' definition of, 7, 34, 191, 192. 

Trade Commissioner,— 

-• salary, exempt, 57. 
Tramways,— 

electric, depreciation of, 126. 

'R'ade Association, — 
contribution, 170. 
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Trust,— 

property held unilor,. Td f'd 77. 
dedned, 77. 

for advancement of education- 
7‘d. 

for advancement of religion. 
79. 

usufructury mortgage if agri- 
cultural, G09. 

Trustee,— 

liability for beneficiary, :d.u4. 
procedure of assessment, SoT. 

indemnification of, 354. 
of recognised prov. fund, ,53. 

Turn over,— 

assessment on basis of percen- 
tage on, 24.0. 

u 

United Kingdom,— 

relief for double taxation, 403. 

leave allowance and salary 
paid in, 58. 

Universities,— 

income of, exempt, 58. 

Usufructuary Mortgage,— 
income from, 12, 13. 


V 

Vacancies, - 

aU'iwanCf for. 11 3. 

projjettv in owr.irV tjtxupatiori. 
113. 

Validity of Assessment,—!. 
Validity of, rriuni,.2i'.'. 

Verifi cation, - 

asecs.-t'f- or iiuthori-el agent 
mn.'t .'ign, 239. 
of return, 22"). 

w 

Wages,— 

bu^inois expenditure, 1(17. 

Wagering contracts, 89. 
Wasting assets,— 
depreciation, 120. 

Working partner,— 1.59, KiT, li.K 

z 

Zamindari income,— 

included in ••’other source’’, 175. 

buililiiigs occupied by zainin- 
dars for collection of rent, 

exempt, ' 20 . 

buildings in the immediate 
vicinity of agricultural lands 
exempt, 20. 


> 



